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REPORT

Introduction

1.

Locking up children, young persons and youndtadinould always be a last
resort. However, it is inevitable that some chitdrgoung persons and young
adults will need to be deprived of their libertyndatheir wellbeing is of
primary importance.

The terms ‘child’, ‘young person’ and ‘young #tare all defined in the
interpretation Article of the draft Law. A ‘childs a person who has reached
the age of 10, but has not yet reached the ag®.dfl& reference is made
throughout this Law to any child under the age @b&cause 10 is the age of
criminal responsibility in Jersey (see Article 2 tbe draft Law). A ‘young
person’ is a person who has reached the age ofitibas not reached the age
of 18; and a ‘young adult’ is a person who has ledcthe age of 18 but is
under 21.

The current management of children, young persamd young adults in
custody can be improved upon, and the Children’cyPdGroup (CPG),
comprising the Ministers for Home Affairs, EducatiGport and Culture and
Health and Social Services; together with the Cl@dficers from those
Departments and the Chief Probation Officer; ared@hairman of the Jersey
Safeguarding Board, have considered how best tewalhis. In so doing,
they took into account the Criminal Justice (YouDfjenders) (Jersey) Law
1994, the Children (Jersey) Law 2002 and the Pridersey) Law 1957.

Consideration was given as to whether or notGheninal Justice (Young
Offenders) (Jersey) Law 1994 (‘the 1994 Law’) skiodde extensively
amended. However, on reflection it was decidedithabuld be preferable to
replace the 1994 Law with the Draft Criminal Justi¢¥oung Offenders)
(Jersey) Law 201- (‘the draft Law").

Many of the provisions that were contained ia 994 Law remain in the
draft Law. The main differences from the 1994 Law ia respect of Part 3 of
the draft Law, which deals with Remand, and Past the draft Law which
deals with the Young Person’s Placement Panel.

Key stakeholders have been consulted in theapatipn of the draft Law. The
policy principles were given early approval by t@hildren’s Policy Group
and consultation has taken place with the Full €oilve Magistrate, the
Health and Social Services Department, the Edutat&port and Culture
Department and the Probation and After-Care Serviéamployee
representatives have been advised, and comments thre Education and
Home Affairs Scrutiny Panel have been taken intmant.

Background

7.

There are currently 2 establishments in thentsthat have the legal authority,
subject to their particular age, to detain childrgoung persons and young
adults in custody: Greenfields and La Moye Prison.

Greenfields is a secure, 8-bed unit that conmeeuthe responsibility of the
Minister for Health and Social Services. At the ga& time, there are
2 referral routes into Greenfields — a child or ygyperson can be remanded
to there by a criminal court if they are of compuisschool age.
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10.

11.

12.

Alternatively, a child or young person may begeld in Greenfields under a
Secure Accommodation Order under the Children ¢y&rsaw 2002 if it is
felt necessary to prevent them from injuring themes or others; or if they
have a history of absconding and, if they abscaré, likely to suffer
significant harm. A Secure Accommodation Order ¢dvil order made by the
Royal Court following an application by the Minist®r Health and Social
Services.

The definition of compulsory school age is stwaightforward and is defined
in Article 2 of the Education (Jersey) Law 1999-as

0} For the purposes of this Law, a child is of posory school age
throughout the period beginning on the first dayhaf school term in
which the child’s fifth birthday falls and ending 80th June in the
school year in which the child attains the age 6fygars, and the
terms “below compulsory school age”, “upper limit compulsory
school age” and “over compulsory school age” shb# construed

accordingly.

2) For the purposes of this Article, the followipgriods in any school
year are school terms —

(@) the period beginning on 1st September and endim 31st
December;

(b) the period beginning on 1st January and endamy 30th
April; and

(© the period beginning on 1st May and ending bst 2ugust.

The Jersey Prison Service, which is the resbitihs of the Minister for
Home Affairs, is able to accommodate remanded d&enwho are over the
age of compulsory schooling and sentenced youngndérs from the age
of 15. There is a Young Offender Institution at Maye which is populated
by male young people and young adults aged betdeemd 20.

There is no Young Offender Institution for fdengoung people and young
adults, and they have always been integrated it@tiult female population.
The practice of detaining female young people togretvith the adult female
prison population was recently challenged in thgdR&ourt in Jersey and
subsequently before the European Court of HumartRi¢‘ECtHR") in
Strasbourg. The ECtHR challenge was defeated oeclanical point and
without a decision being made by the ECtHR on tleeitsi of the challenge.
Another challenge may be made in the future if phectice continues.

New provisions in the draft Law

13.

14.

Currently, the location for a child, young persor young adult in custody is
automatically determined legislatively, i.e. bytui of their age or whether
they are on remand or convicted, and there is weaidility. A child
(i.e. under 15) would not be sent to La Moye angbang adult (i.e. over 18)
would not be sent to Greenfields. The location toicly a young person
(i.e. between 15 and 17) is sent depends on whétlegrare of compulsory
school age, as defined above.

Under the proposed changes introduced by thi daw, it is intended that
the most suitable location for a young person shdnd determined by the
Young Person’s Placement Panel (‘the Panel’) astadad under Part 4 of the
Law. Article 22 gives the States the power to mBRlegulations concerning

States %
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15.

16.

17.

18.

19.

the Panel, i.e. the appointment of members, theitgplof meetings, rights of
appeal against its decisions, its constitution, ltis anticipated that the Panel
would be likely to comprise senior managers frofavant States departments
and that there would be an independent chairpefsam a child care
background.

In accordance with Article 7 and Article 16 thie draft Law, Greenfields
would be able to take children and young persooi imale and female, up to
and including the age of 17; and the Young Offesdastitution would be

able to take male young persons up to and incluthiegage of 17 and male
young adults aged 18 —20. The criminal courts, nwiremanding or

sentencing a young person, would simply remand thesentence them to a
period of youth detention without stipulating thecation, subject to the
system outlined below. Under Article 18(a), the &awould make the

decision as to whether they should go to GreerdfieldLa Moye. It is not

intended that the courts should need to be invalvathere a young person is
ultimately located.

The functions of the Placement Panel are seinodrticle 18 and include
determining the appropriate place of custody fanngppersons remanded or
sentenced to a period of youth detention. Undeicl&ri9 the Panel should
exercise its functions having decided what is i ltlst interests of the young
person, and indeed of any other young person destaim the same place.
Article 19(a)—(g) details what they shall have meg& in making those
decisions. For example, taking into account all fdetors in Article 19, the
Panel could place a vulnerable 17 year-old youngsgve who has been
convicted, in Greenfields; or, alternatively, placéisruptive or violent male
child or young person of school age into the Yo@ftender Institution at
La Moye. This flexibility does not currently exidtut would help to ensure
that the needs of the young person were best mplaloing them in the most
suitable location for them.

In terms of where young persons would be plageid envisaged that the
system would function on the basis that young persof school age’ would
ordinarily be accommodated at Greenfields (although male gyquersons
may also be sent to the Young Offenders Instityfiavhilst those young
persons over the age of school age wauttinarily be sent to La Moye. The
male young persons over school age would be setiitetdroung Offenders
Institution, whilst female young persons would bec@nmodated, as
currently, with the adult females. This would be ttefault position and
would relate to both those on remand and thosesead.

Notwithstanding the default position, therel wi# some limited flexibility to
deviate from the default position to respond taows circumstances. Under
Article 10, the Prison Governor will have the poviermove a male young
adult or female young person to the Prison. Intimlato female young
persons, Article 10(3) sets out the circumstances/hich a female young
person can be moved to the Prison and requirestipaPanel agree to any
such move. Under Article 18, any move of a femabeing person to the
Prison would need to be kept under regular revigwhle Panel, which could
require the young person to be moved to an ap@@Epplace of custody
where that is appropriate.

The Law Officers’ Department has taken earlyigd from the Ministry of
Justice (MoJ) Legal Advisers as to whether theysioer that the proposals to
detain accused and convicted children together meeields as an
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20.

21.

22.

23.

impediment to the Draft Young Offenders Law beingrged Royal Assent.
MoJ would take the view that accommodating accaseticonvicted children
together falls within the qualification on the galtion in Article 10(2)(a) of
the International Covenant on Civil and PoliticalgiRs, which permits
accused and convicted persons to be detained wrgéth “exceptional
circumstances” They appear to view the combination of the plas@m
decision being made by the Panel and the populamahresources of Jersey
as amounting to such exceptional circumstances. Modgnise that when
dealing with children there may be no other pragemand practical solution
than to accommodate children detained for welfa@sons, on remand or
following conviction together (as is the case igland and Wales as well as
the Isle of Man).

In making the decision, the Panel would alseehia have regard to the ‘mix’
of children and young persons in any location @etil9(b)). Therefore, if
there were a 12 year-old child in Greenfields itymat be appropriate for a
17 year-old young person, even if they are vulrletab be in Greenfields at
the same time. The Panel can also move a youngrpé&em Greenfields to
La Moye, andrice versaif it was felt that this was the most suitableise of
action, without having to refer the decision to tioeirts (Article 18(b)).

There will also be occasions when it is notsgae for the Panel to convene
in time to consider a placement, e.g. at the wegdken outside normal
working hours. Article 16(3) provides for this eveality: it is envisaged that
“the personwho orders the person to be remanded in custogpuld be the
duty Jurat. However, it is intended that the dutyad would have to consult
with designated officers from the Children’s Seevand the Prison to be able
to place in either establishment given the presgntissessments for the
young person and which took into account the neédse other residents in
each establishment. This would require the Panestablish an ‘out of hours’
protocol under its terms of reference to allow thifiappen.

There would be parity between Greenfields aad/loye in relation to length
of sentence. That is to say, in terms of lengtbesitence actually served, there
will be no benefit or detriment for a young pergorserve their sentence in
one facility rather than the other.

As detailed in the ‘background’, children armligg persons of school age,
who are on remand in respect of a criminal offecae, currently be housed in
Greenfields. Under the new system, Greenfields evalgo hold children and

young persons who have been convicted of an offéBoeenfields is staffed

by Health and Social Services staff, who need te lie vires to detain these
convicted children and young persons as only Pr@3fiiters currently have

that power. This is catered for in Schedule 2 efdhaft Law which introduces

a new Article 22A to the Children (Jersey) Law 2@3Xollows —

“22A Use of secure accommodation for orders undee tCriminal Justice
(Young Offenders) (Jersey) Law 201-

@ A young person who has been sentenced to getgntion or
who is remanded in custody under the Criminal desti
(Young Offenders) (Jersey) Law 201- and in respeathom
the Young Person’s Placement Panel has determhegdite
young person shall be detained in secure accomnurgat
shall be treated for the purposes of this Law ahitd who is
being looked after by the Minister and shall be tkep
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24.

accommodation provided for the purposes of restgct
liberty.

2 The accommodation provided under paragraphr(@y be
the same accommodation as that provided underlar2i2.”.

It is important to note that any child or youpgrson subject to a Secure
Accommodation Order would only ever be accommodatésreenfields.

Financial and manpower implications

25.

Given the present low level of youth offendimgpnd the small number of
young offenders requiring either a custodial remanslentence, together with
present staffing levels in care homes, the Healtld &ocial Services
Department will manage its resources so as to enthat Greenfields is
staffed according to the numbers and make-up ofdbielent population. This
IS not the case for the Education, Sport and CellRepartment (ESC). Their
requirement is to provide an educational providamany pupil of statutory

school age within Greenfields, and they staff tHeeative Curriculum to

provide for this occasional demand. Any post-stajuteducational need
would require ESC to provide additional resourcéh & different knowledge

and skill set. Assuming that the number of juvesjilabove school-leaving
age, placed in Greenfields by the Panel is very, £8C will aim to absorb
any additional demand within the facilities prowddi®r those children under
school-leaving age. However, should there be aopgsd increase in
occupancy rates such that undue pressure was plagethe care and
education system as a whole, then those Departmeniisi need to consider
a request for additional staff resources through Ntedium Term Financial
Plan process.

Human Rights

26. The notes on the human rights aspects of #ie ldaw in theAppendix have
been prepared by the Law Officers’ Department arel iacluded for the
information of States Members. They are not, amgukhnot be taken as,
legal advice.

Page - 8 States &

P.93/2014 of Jersey



APPENDIX TO REPORT

Human Rights Notes on the draft Criminal Justice (Young Offenders)
(Jersey) Law 201

These Notes have been prepared in respect of #ife @riminal Justice (Young
Offenders) (Jersey)Law 201- (theraft Law”) by the Law Officers’ Department.
They summarise the principal human rights issuesngr from the contents of the
draft Law and explain why, in the Law Officers’ amn, the draft Law is compatible
with the European Convention on Human RighBBGHR").

These notes are included for the information of &a Members. They are not, and
should not be taken as, legal advice

The draft Law raises human rights issues in saddt permits —
(@) remanded and convicted young persons to banddttogether; and

(b) in very limited circumstances, the detentiorieshale young persons in
the adult prison.

The human rights issues raised by these provigiadghe reasons why the draft Law
is compatible with relevant international humarhtgyobligations are set out below.

Detention of remanded and convicted persons togethe

The draft Law includednter alia, provision that will enable young persons (i.@skn
aged 15 or over, but under 18) who have been cmuv/@End sentenced to a period of
youth detention, to be accommodated in the sam#&resexcommodation as children
(i.e. persons under 18) who are lawfully remanded detained in secure
accommodation for welfare reasons pursuant to thil@n (Jersey) Law 200Z.he
secure accommodation unit that these children andg people may be detained in is
known as Greenfields and is a secure 8-bed urittiraes under the responsibility of
the Minister for Health and Social Services. Atgen®t, Greenfields is only used to
accommodate children for welfare reasons or thaseemand who are under school-
leaving age. Residents normally associate withamather regardless of their reasons
for being there, and it would not be feasible tgregate convicted and unconvicted
children for a number of practical reasons.

These arrangements raise an issue with regardniplimnce with the obligation in
Article 10(2)(a) of the International Covenant oniviC and Political Rights
(*ICCPR"), which provides that —

“2.(@) Accused persons shall, save in exceptionatumstances, be
segregated from convicted persons and shall beesultp separate
treatment appropriate to their status as unconwdgtersons;”

No reservation has been entered in respect ofottligation in the ICCPR either in
respect of the UK or in respect of the Crown Depsotes. However, the
accommodation of accused and convicted childrertb®gy, in the circumstances
permitted by the draft Law, may properly be vieveesdfalling within the qualification
on this obligation that permits accused and coadigtersons to be detained together
in “exceptional circumstancésin this regard it is relevant that Jersey’s plagon
and resources mean there may be no other prastitiion to the accommodation
needs of these young persons. Also that the platedezision in each case will be
made by the Young Person’s Placement Patie¢ (Panef), which will provide some
assurance as to the propriety of the placemensidedirom a welfare perspective.
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It is perhaps relevant to note that in both thetéthiKingdom and the Isle of Man,
secure accommodation is used for the detentionoahg persons who have been
convicted of offences and young persons who arairted on remand or for their
welfare.

Place of detention for female young persons

At present, female children over school-leaving atje are remanded or sentenced to
a period of youth detention are detained in theltapiison. This is because the
number detained is insufficient to make the esthbfient of a female young offender
institution viable, and it is not lawful at presemd detain them in secure
accommodation. The detention of female childreretiogr with adults in the prison
raises issues with regard to compliance with a rermdd international obligations,
including those found in the UN Convention on thgh&s of the Child (UNCRC”)
(which is soon to be extended to Jersey), the ICGGIHR Articles 3 (inhumane and
degrading treatment) and 5 (right to liberty) of 8CHR. The relevant provisions and
their limitations are briefly set out below, folled by an explanation as to why the
provisions of the draft Law are compatible withrthe

With regard to the UNCRC, Article 37(c) providesth

“(c) ...every child deprived of liberty shall be segi@d from adults unless
it is considered in the child's best interest rotb so and shall have
the right to maintain contact with his or her familthrough
correspondence and visits, save in exceptionaloistances."

However, the UK has entered a reservation in reaspécthe application of
Article 37(c) UNCRC to the UK’'s dependent territesi That reservation provides
that —

“Where at any time there is a lack of suitable déten facilities or where the

mixing of adults and children is deemed to be nilytdmeneficial, the United

Kingdom, in respect of each of its dependent t@rgs, reserves the right not
to apply article 37(c) in so far as those provisomquire children who are
detained to be accommodated separately from atjults.

Similarly, Article 10(2)(b) and (3) of the ICCPRagwide, so far as is relevant, that —
“(b)  Accused juvenile persons shall be separatedhfadults...”

3) ...Juvenile offenders shall be segregated fronitaénd be accorded
treatment appropriate to their age and legal status

However, again there is a reservation in respettisfobligation which states that —

“Where at any time there is a lack of suitable prisfacilities or where the
mixing of adults and juveniles is deemed to be allytubeneficial, the

Government of the United Kingdom reserve the rigitt to apply

article 10(2)(b) and 10(3), so far as those prasis require juveniles who
are detained to be accommodated separately frortsidu

Article 3 of the ECHR provides that —

“No one shall be subjected to torture or to inhunm@ndegrading treatment
or punishment.”

The pre- and post-trial detention of a young pelisoan adult prison, may, together
with other negative factors, potentially give rise a violation of Article 3 of the
ECHR. However, that would only be the case if tteatiment of the young person
taken as a whole amounts to inhumane and degr&@iagnent of sufficient severity.

Article 5(1) of the ECHR provides, so far as itétevant, that —
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“1. Everyone has the right to liberty and securityperson. No one shall
be deprived of his liberty save in the followingsea and in
accordance with a procedure prescribed by law:

@) the lawful detention of a person after conwatiby a
competent court;

(d) the detention of a minor by lawful order foetpurpose of
educational supervision ...”

To be compatible with Article 5(1) of the ECHR, epdivation of liberty must, in
addition to falling within one of the exceptiong set in sub-paragraphs (a) to (f), be
“lawful” by reference to national law. Any deprivation ldferty should also be in
keeping with the purpose of protecting the indigldérom arbitrariness. This later
requirement means that there should be some nmethilp between the exception
relied on and the place and conditions of detention

The draft Law addresses the risk of breaching thesmnational obligations by
ensuring that the appropriate place of custodyaftemale young person remanded or
sentenced to youth detention will be secure accotatimn rather than the prison.
Under the draft Law, the detention of a female ypperson in the prison will only
occur exceptionally. Under Articles 10(3) (tempgrénansfer to prison) and 16(3)(b)
(remand pending a decision of the Panel) a femaleg person will only be detained
in the adult prison where that is in the best &dés of the young person or another
person with whom they may be accommodated, or wlserplace in secure
accommodation is not available.

Further, there are important safeguards in plateréa female young person could be
accommodated in prison. A transfer to the prisofl omly take place with the
agreement of the Panel and the Panel must condeglar reviews under
Article 18(c) of the draft Law following any suclhanhsfer. Those reviews will be
conducted with a view to transferring the femaleun® person to secure
accommodation as soon as that becomes appropfiagetemporary remand of a
female young person in the prison will only occurene the court, or any person who
orders that the person be remanded, having regaatl the circumstances relevant at
the time, considers that the prison is more suétédnl meeting her particular needs or
that there is no suitable secure accommodatioradlei

By limiting the powers to detain female young pessin the prison, as the draft Law
does, the risk of any circumstances arising wher@dividual is detained in breach of
the applicable international obligations and theereations applying to them is
minimised and managed so far as is practicablensey. The draft Law should then
be viewed as compatible with the ECHR and the oftedevant international
obligations referred to above.

In addition to the above, it is perhaps relevanhate thatArticle 14 of the ECHR
provides that —

“The enjoyment of the rights and freedoms set fortihe Convention shall be
secured without discrimination on any ground such s&X, race, colour,
language, religion, political or other opinion, namal or social origin,
association with a national minority, property, thiror other status.”

The difference in treatment between female and yalmg persons provided for in
the draft Law may engage Article 14 of the ECHRjcei it may amount to a
difference in treatment based on sex falling witihi@ ambit ofjnter alia, Article 5 of

the ECHR. However, the differences in the treatmantmale and female young
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persons under the draft Law have an objective aasdanable justification. They
pursue the legitimate aim of ensuring that appederihigh-quality accommodation is
provided to both sexes from limited funds and iewviof the small number of juvenile
females requiring such accommodation. Consequeittlgy do not amount to
unlawful discrimination for the purposes of Artidd of the ECHR.
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Explanatory Note

This Law makes provision for the sentencing andazlysof persons under the age of
21 years who have been convicted of, or chargdu witminal offences.

Part 1 — Opening
Article 1is an interpretation provision. In particular éfthes “child” as a person who
is aged 10 years or over and under 15 years; antyqerson” as a person aged

15 years or over and under 18 years; and “youndf”aas a person aged 18 years or
over and under 21.

Part 2 — Persons under 21 — Criminal responsibilitysentencing and custody
Article 2 provides that no person under the age of 10 year$de guilty of an offence.

Article 3 prohibits a court from passing a sentence of isgmmnent on a person under
the age of 21 years. However the Article makesrdtest this does not preclude such a
person from serving the whole or part of a sentarfggouth detention in accordance
with the provisions of this Law. “Prison” is defihén Article 1 to mean the prison at
La Moye, any other prison which may be built inségr or any building temporarily
designated as a prison under Article 19(2) of theoR (Jersey) Law 1957. Under this
definition “prison” does not include a young offemdnstitution (even though the
latter may be physically located in the same bogdis a prison).

Article 4 makes provision for the passing of sentences afhydetention on young
persons and young adults. A sentence of youth tletemay be passed on a young
person or young adult convicted of a criminal offeronly if the offence would be
punishable by a sentence of imprisonment in the ofisa person aged 21 years or
over. However this does not itself give sufficigmbunds for passing a sentence of
youth detention: a court may pass such a sentenbefor reasons specified in
Article 4, that is, a history of failure in respang to non-custodial sentences, the need
to protect the public from serious harm or theaesmness of the offence. In any event,
except wherdrticle 5 applies (see below), a court must not pass arssnief youth
detention for a term exceeding 12 months. A cowstnstate in open court its reasons
for imposing a sentence of youth detention.

Article 5 makes provision where a person under the age gé&rs is convicted of an
offence carrying a mandatory life sentence or wlagperson under the age of 21 years
Is convicted of an offence carrying a discretionaentence of at least 14 years. In
such a case, the person is detained in such ptateanditions as the Secretary of
State may direct.

Article 6 makes provision for a person aged 17 years or buemunder the age of
21 years to be sentenced to youth detention fluréato pay a sum due, such as a fine.
This applies only where a person aged 21 yearyar abuld have been sentenced to
imprisonment for such an offence. Such a senteree lme passed only if the court
considers that no other sentence is appropriatéhenteasons must be stated in open
court.

Article 7 provides that a male young adult must serve aegeatof youth detention in

a young offender institution and that a female ypadult must serve a sentence of
youth detention in the prison. However in the caka young person, a court must
order the person to be detained in an appropriatee pof custody. An “appropriate
place of custody” is defined irticle 1to mean secure accommodation in the case of
a male or female young person, or in the caseyafuag male person only, a young
offender institution. The Young Person’s Placem@ahel (“Panel”) determines the
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appropriate place of custody in exercise of itscfioms under Article 18 of the draft
Law. (The role of the Panel is explained in mor&ailibelow under Part 4.) A “young
offender institution” is defined irArticle 1 to mean a young offender institution
provided by the Minister for Home Affairs under thirison (Jersey) Law 1957.
“Secure accommodation” is defined Article 1 to mean accommodation provided
under Article 22 of the Children (Jersey) Law 2002 the purpose of restricting
liberty. If a court makes an order of youth detemtin respect of a young person
before the Panel can determine the appropriatee pthcustody, the young person
must be detained in secure accommodation unle$ise iapinion of the court, a young
offender institution is considered more appropriatthe case of a male young person
or, in the case of a female young person, the piisa@onsidered more appropriate. In
such a case, without prejudice to the exercise aafeps under Article 10 (which
allows transfer to the prison in certain circumsts), the Panel must determine the
appropriate place of custody for the young persosadn as practicable and, in any
event, within 72 hours.

Article 8 sets out the information which a court must tak® iaccount in deciding
whether to pass a sentence of youth detention. Soitimation concerns the
circumstances of the offence and character of ffemaer. The Article also sets out
the extent to which a probation report must beiobth

Article 9 makes provision for a person sentenced to youtbntlen for 4 months or
more to be supervised by a probation officer upglrase. This Article also makes
provision for a person who breaches the requiresnehta supervision order to be
guilty of a criminal offence for which a custodgdntence may be imposed.

Article 10 sets out circumstances in which a young adultamyg person may be
moved to the prison to serve a sentence of younten or a period of remand in
custody. The Governor of the prison (“Governor”)ymaquire a male young adult
(who would otherwise be detained in a young offendsgtitution) to be moved to the
prison if the Governor considers, by reason ofgéeson’s behaviour, that it is not in
the person’s interests or in the interests of offeesons detained in a young offender
institution, to detain the person in such an inith or that the prison better meets the
needs of the particular person having regard tthelcircumstances of the case. If the
person has attained the age of 18 whilst on rerirandstody or serving a sentence of
youth detention, such a move can only be made aftesultation with the Panel. In
the case of a female young person, the Governor negyire such a person (who
would otherwise be detained in secure accommodatiiobe moved to the prison for
broadly the same reasons as a young male aduldvib@umoved to the prison, if the
Panel is of the opinion that such reasons existh &umove can be made only with the
Panel's agreement and after the giving of writteasons. However in cases of
urgency, the Governor may require the move withtheé Panel’s opinion or
agreement or written reasons having been giventhase must be obtained/given as
soon as possible after the move has taken placeré\d female young person is
moved to the prison in such circumstances, the IFanst, underArticle 18, review
the initial decision within a week of the move aritiereafter at intervals not
exceeding 1 month.

Finally, Article 10also allows the Governor to require a young adultoung person
who is required to be detained in prison or a yooifignder institution under this Law
to be moved to a prison medical facility or hodpiva medical treatment.

Article 11 makes provision for the attendance in court ofgheent or guardian of a
child or young person who is charged with an oféen€ the parent or guardian is
resident in Jersey, he or she is required to attemdourt; if not so resident, the parent
or guardian may be required to attend.
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Article 12 makes provision for a court to order a parentwardian to pay a fine or
pay costs that are imposed on a child or youngopeos to give security for good
behaviour.

Article 13requires any offences committed by a child to iseedarded as evidence in
respect of any offence committed or alleged to Hasen committed by the person
when adult (i.e. 21 years or over) and preventaduit from being required to answer
any questions in proceedings about any offence gtigthwhilst a child.

Article 14 provides that, for the purposes of this Law, espeis age shall be deemed
to be that which appears to the court to be a p&rsage, taking into account any
available evidence.

Article 15 provides that nothing in this Law derogates framvsions in the Children
(Jersey) Law 2002 and the Criminal Justice (EvidenfcChildren) (Jersey) Law 2002
relating to the presence in court and giving ofdenice by persons under the age of
18 years.

Part 3 — Remand

Article 16 makes provision for where a child, young persoryarng adult must be
detained if remanded in custody. A child must bearded in secure accommodation;
a young person must be remanded in an “approglate of custody” as determined
by the Panel (segrticle 7above for the definition of “appropriate place obktody”);

a male young adult must be detained in a youngndée institution and a female
young adult must be detained in the prison. Inctiee of a young person, if the person
is ordered to be remanded before the Panel can malexision, the young person
must be remanded to secure accommodation unletts iopinion of the person who
remands the person, a young offender institutiaroisidered more appropriate in the
case of a male young person or, in the case omaléeyoung person, the prison is
considered more appropriate. In such a case, withoejudice to the exercise of
powers under Article 10 (which allows transfertie prison in certain circumstances),
the Panel must determine the appropriate placeustiody for the young person as
soon as practicable and, in any event, within A&2$10A person who helps another to
escape from custody whilst in remand or, withoutfld authority, removes a person
from such a place or hides a person who has spedce guilty of an offence and
liable to a fine and maximum term of 2 years immmisent.

Part 4 — Young Person’s Placement Panel

Article 17 provides for the establishment of a Young PersdPigcement Panel
(“Panel”).

Article 18 sets out the Panel's functions. Its main functisnto determine an
“appropriate place of custody” (sefticle 7 above) for young persons who are
sentenced to youth detention or remanded in custadyto review such decisions. In
the case of a female young person who is detaimgatison in exercise of powers
underArticle 10 or 16, the Panel must review the initial deciswithin a week and
thereafter at intervals of not more than a moritithé Panel thinks appropriate, the
person can be moved to an appropriate place obdyst

Article 19sets out the criteria which the Panel must tak@® account in exercise of its
functions undeArticle 18

Article 20allows the Minister for Home Affairs to direct tlRanel concerning policies
and criteria which the Panel must take into acceth@n exercising its functions.

Article 21 provides for the Panel to have all the powerseeds to perform its
functions.
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Article 22 provides for the States to make Regulations comograll matters
concerning the governance of the Panel, includpmpatment of members, rights of
appeal against decisions and its constitution.

Article 23 provides that neither the Panel, or any membethefPanel, the Youth
Court, or any member of the Youth Court, the Gogeor anyone acting on his or her
behalf, is liable in damages for anything donernitted to be done in discharge of its
functions under this Law, unless such act or omisss in bad faith or is found to be
incompatible with a Convention right under the HanRights (Jersey) Law 2000.

Part 5 — Youth Court

Article 24 provide for the continuation of the Youth Courttaddished under the
Criminal Justice (Young Offenders) (Jersey) Law4l99994 Law”) and gives effect
to theSchedule The Schedulanakes provision for the constitution and procedurie
the Youth Court. These provisions reflect thosehim 1994 Law except that it is no
longer a requirement that a person other thanhh&man of the Youth Court must be
a woman, provided that there is one woman (who b®yhe chairman) who is a
member of the Youth Court.

Article 25 provides that the Youth Court’'s powers are exafdes in respect of
children (10 to 14 years inclusive) and young pesgd5 to 17 years inclusive).

Article 26 makes provision for the Youth Court to exercise §ame powers as are
vested in the Magistrate’s Court and for circumséswhen a case relating to a child
or young person may be heard by the Magistratel&rtCeuch as where the child or
young person is jointly charged with someone whegisd 18 years or over.

Article 27 makes provision for the procedure of the Youthi€ou

Article 28 makes provision for when the Youth Court can tesses and deal with
other matters relating to a person who is agedeh8syor over. Those circumstances
are where the Youth Court has started proceedimgha belief that the person in
question is under 18 years or where the persors tlithyears whilst subject to a
probation order, community service order or conddi discharge.

Article 29 provides for appeals from the Youth Court to belent the Youth Appeal
Court and for the constitution of that Court.

Part 6 — repeals, transitional and savings provisiss and consequential
amendments

Article 30repeals the Criminal Justice (Young Offendersis@g Law 1994.

Article 31 amends the Children (Jersey) Law 2002 in respekct secure
accommodation by making specific provision for yguyrersons sentenced to youth
detention.

Article 32 allows the States to make Regulations amending @mgctment in
consequence of any provision of this Law and to enaky transitional, saving or
consequential provisions they consider necessagxpedient, including amendment
of this Law, in respect of any provision of thisia

Article 33 sets out the title of the Law and provides thawilt come into force by
Appointed Day Act.
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Draft Criminal Justice (Young Offenders) (Jersegy 201- Article 1

==

Jersey

DRAFT CRIMINAL JUSTICE (YOUNG
OFFENDERS) (JERSEY) LAW 201-

A LAW to replace the Criminal Justice (Young Offendédgrsey) Law 1994
and to make provision for the establishment of ainé¢pPerson’s Placement
Panel in relation to the detention of persons urddeyears and for connected
purposes.

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [daddbe inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

PART 1
OPENING

1 Interpretation
In this Law, unless the context otherwise requires

“appropriate place of custody” means —

(a) secure accommodation in the case of a maleemaleé young
person; or

(b) in the case of a male young person only, a gooffender
institution,

as determined by the Panel in exercise of its fanstunder Article 18;

“child” means a person who has attained the agigfears and has not
attained the age of 15 years;

“community service order” means an order made urter Criminal
Justice (Community Service Orders) (Jersey) Lawi200

“Governor” has the same meaning as in the Prisens€y) Law 1957
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Article 1 Draft Criminal Justice (Young Offende(ggrsey) Law 201-
“guardian” includes a person who, in the opiniorthe# court hearing the
case in which a person under the age of 18 yeamniserned, has for the
time being care of that person;

“Minister” means the Minister for Home Affairs;

“Panel” means the Young Person’s Placement Panableshed under

Article 17;

“prison” or “the prison” means —

(a) the States of Jersey Prison at La Moye, exotuduch part that is a
young offender institution;

(b) any other prison which may be built in Jersmy;

(c) any building or part of a building designatedbe a prison under
Article 19(2) of the Prison (Jersey) Law 1957,

“Probation Law” means the Loi (1937) sur I'atténioatdes peines et sur

la mise en liberté surveillée

“probation officer” means aléléguéappointed under Article 7 of the

Probation Law;

“probation order” means an order made under thbaRian Law;

“remand” refers to detaining a child, young personyoung adult in

custody pursuant to —

(@) acourt order; or

(b) awarrant issued by the Bailiff or a Jurat,

where such child, young person or young adult lnadeen convicted of

an offence or who, having been convicted, has eehlsentenced,;

“secure accommodation” has the same meaning astioleA22 of the

Children (Jersey) Law 2062

“young adult” means a person who has attained ¢igech 18 years and

has not attained the age of 21 years;

“young offender institution” means such part of tBeates of Jersey

Prison at La Moye that is a young offender instutprovided by the

Minister under Article 27 of the Prison (JerseymLBE957 or any other

building or part of a building that is so provided;

“young person” means a person who has attainedgbef 15 years and

has not attained the age of 18 years;

“Youth Court” means the Court continued under Aetiz4; and

“youth detention” means a sentence of youth dedantnposed under

any of the following —

(@) Article 4(1);

(b)  Article 6(2) or (4); or

(c) Article 9(5) (by virtue of Article 9(6)(b)).

Page - 20 States &

P.93/2014 of Jersey



Draft Criminal Justice (Young Offenders) (Jersegil201- Article 2

PART 2

PERSONS UNDER 21 — CRIMINAL RESPONSIBILITY, SENTENGS

AND CUSTODY

2 Age of criminal responsibility

It shall be conclusively presumed that no persaeuthe age of 10 years can
be guilty of an offence.

3 Prohibition on sentences of imprisonment for chdren, young persons and
young adults

(1)

(2)

No court shall pass a sentence of imprisonraerd person under the age
of 21 years.

Nothing in paragraph (1) precludes a persoreurtde age of 21 years
serving the whole or part of a sentence of youtierd@n in a prison in
accordance with the provisions of this Law.

4 Sentences of youth detention for young personségoung adults

(1)

(2)

®3)

(4)

Subject to Article 5 and to the following preidns of this Article, where
a person who is a young person or a young adutoisicted of an
offence which is, in the case of a person aged eatsy or over,
punishable with imprisonment, the court may pasemrtence of youth
detention.

A court shall not pass a sentence of youthndieie unless it considers
that no other method of dealing with the persoapgropriate because it
appears to the court that —

(&) the person has a history of failure to resptmdon-custodial
penalties and is unable or unwilling to responthtam;

(b) only a custodial sentence would be adequafadtect the public
from serious harm from the person; or

(c) the offence or the totality of the offendingsis serious that a non-
custodial sentence cannot be justified,

and the court shall state in open court its reafamsnposing a sentence
of youth detention and shall explain to the perSwt on the person’s
release the person may be subject to a period pergigion in
accordance with Article 9.

Subject to paragraph (6), the maximum term ofeatence of youth
detention that a court may impose is the same esndximum term of
imprisonment (including a maximum term of imprisemh for life)
which a court could impose on a person aged 2isyeaover for the
same offence.

A court may pass consecutive sentences of ydeténtion in the same
way as consecutive sentences of imprisonment.

States &
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Article 5

Draft Criminal Justice (Young Offende(ggrsey) Law 201-

®)

(6)

Where an offender serving a sentence of yoatardion is aged 21 years
or over and is convicted of one or more furtheeoées for which the
offender is liable to imprisonment, the court magse one or more
sentences of imprisonment to run consecutivehhéosentence of youth
detention.

Notwithstanding paragraphs (3), (4) and (5)t &uwbject to Article 5, a
court shall not pass on any one occasion a sennsentences on a
young person the effect of which would be that ¢ffender would on
that occasion be sentenced to a term of youth tieterexceeding
12 months and so much of any such term for whichoHiender is
sentenced as exceeds 12 months shall be treatechited.

5 Custody where life sentence fixed by law and searices for serious offences

(1)

(2)

©)

(4)

Where a child, young person or young adultdavicted of murder or
any other offence for which the sentence is fixgdav as imprisonment
for life, the court shall sentence the person —

(&) to custody for life if it appears to the cothat, at the time the
offence was committed, the person had attained ape of
18 years; or

(b) to be detained during her Majesty’s pleasuré dppears to the
court that, at the time the offence was committhd, person was
under the age of 18 years.

A person sentenced under paragraph (1)(b) sleatietained in a place
and under such conditions which the Secretary afeSthay direct, and
pending those directions shall be detained in qlabe and under such
conditions as the Royal Court shall direct.

Where —

(a) a young person is convicted of any offence thgiunishable, in
the case of a person aged 21 years or over, wighisonment for
14 years or more;

(b) the offence is not an offence for which thetseoe is fixed by
law; and

(c) the court is of the opinion that none of theestmethods in which
the case may legally be dealt with is suitable,

the court may sentence the offender to be detdimeduch period, not
exceeding the maximum term of imprisonment for \whilse offence is
punishable in the case of a person aged 21 yeamaw, as may be
specified in the sentence.

Where a sentence under paragraph (3) has bessedy the person so
sentenced shall be detained in such place and wuér conditions as

the Secretary of State may direct, and pendingetlid®ctions shall be

detained in such place and under such conditiotiseaRoyal Court shall

direct.

6 Sentence of youth detention for default

(1)

Where in the case of a person aged 21 yeargesra court could —
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Draft Criminal Justice (Young Offenders) (Jersegil201- Article 7

(2)

®3)

(4)

(a) fix a term of imprisonment in the event of défaf payment of a
fine, a compensation order or a sum due underaynézance;

(b) commit the person to prison as the result ohsiefault;

(c) commit the person to prison for contempt ofrc@n any kindred
offence,

the court may, in the case of a person who hasnattathe age of
17 years but is under the age of 21 years, senthiecperson to youth
detention for a term not exceeding the term of isggment.

A court shall not sentence a person to youtherd®n under
paragraph (1) unless it is of the opinion that tttep method of dealing
with the person is appropriate and it states @soas in open court.

Articles 4, 5 and 6 of the Criminal Justice rés&y) Law 1957 and
Articles 3 and 5 of the Criminal Justice (CompeimsaOrders) (Jersey)
Law 1994 shall apply as if —

(a) references to imprisonment were references awathy detention
under this Article;

(b) in the case of a young person or young adukHided in a young
offender institution, references to the Articlesth@ prison were
construed to refer to the young offender institutiand

(c) in the case of a young person detained in seaacommodation,
references to the prison were to that secure acoolaton and
references to the prison governor were to the penmsacharge of
managing the secure accommodation.

Notwithstanding anything in Article 5 of the i@inal Justice (Jersey)
Law 1957 or Article 5 of the Criminal Justice (Cosmgation Orders)
(Jersey) Law 1994, where a court has made an audder either

Article 4 of the Criminal Justice (Jersey) Law 1947 as the case may
be, Article 3 of the Criminal Justice (Compensationders) (Jersey)
Law 1994, in respect of a person under the agelofears and that
person is in default of that order, the officerp@ssible for the recovery
of the fine or the sum due under the recognizahedl bring the person
before the court which made the order and the cafter making such
enquiry into the reasons for the default as apptmit to be requisite

may, either —

(a) order that the person shall forthwith serve ¢batence of youth
detention for the term which has been fixed presfiguor

(b) make such other order with respect to the peesoappears to be
just.

7 Place of custody for young persons and young adsilsentenced to youth
detention

(1)

Where a court orders a young adult to be sertbto youth detention,
the court shall order the person to be detained —

(@) in the case of a male young adult, in a youffignder institution;
or

(b) in the case of a female young adult, the prison
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Article 8 Draft Criminal Justice (Young Offende(ggrsey) Law 201-

(2) Where a court orders a young person to be seadeto youth detention,
the court shall order the person to be detaineshiappropriate place of
custody.

(3) If a young person is required to be detaine@nnappropriate place of
custody before a decision can be taken by the Pdetelrmining the
appropriate place of custody, the young personl,spainding such
decision, be remanded to secure accommodationg,rtethe opinion of
the court, having regard to all the relevant cirstances at the time —

(& in the case of a male young person, a yourend#r institution is
considered to be more suitable for meeting hisiqdar needs,
including where no accommodation, or no suitable
accommodation, is available in secure accommodé&tiohim; or

(b) in the case of a female young person, the piis@onsidered to be
more suitable for meeting her particular needduding where no
accommodation, or no suitable accommodation, islabla in
secure accommodation for her.

(4) Without prejudice to the exercise of powersamArticle 10, the Panel
shall determine the appropriate place of custodyafgoung person who
is detained in accordance with paragraph (3) as sa® reasonably
practicable and, in any event, within 72 hourswahsother period as the
Minister may specify by Order, from the time theugg person is so
detained.

8 Matters affecting a court’s power to pass a sentee of youth detention

(1) For the purpose of determining whether them@isippropriate method of
dealing with an offender other than by passing atesee of youth
detention the court shall obtain and consider mfdion about the
circumstances and shall take into account informnabefore the court
which is relevant to the offender’'s character ahgspal and mental
condition, and in particular the court shall, usleg considers it
unnecessary to do so in a particular case, obte@p@t on the offender
from a probation officer.

(2) If the Youth Court or the Magistrate’s Courtpases a sentence of youth
detention without having obtained a report fromrabgation officer it
shall state in open court the reasons why it camsitl the report
unnecessary.

9 Supervision of young offenders after release fromouth detention

(1) Where a person who has been sentenced to aofeyouth detention of
4 months or more is released from custody the pesball on being so
released be under the supervision of a probatificeof

(2) The period of supervision under paragraph lfh)l€nd with —

(&) the date on which the person would have beérased from
custody if the person had not been granted remisgialer the
Prison (Jersey) Law 1957; or

(b) the person’s 22nd birthday,
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Draft Criminal Justice (Young Offenders) (Jersegil201- Article 10

®3)

(4)

®)

(6)

(7)

(8)

whichever is sooner, but in any event shall noteeat more than
12 months from the date of the person’s release.

While a person is under supervision the perswall comply with such
written requirements as the Minister, after coradidh with that person’s
supervisor, shall notify to the person.

The Minister may, after consulting with the g@n’'s supervisor, at any
time modify or cancel any of the requirements medifin accordance
with paragraph (3) and shall give written notice th@ person under
supervision of any such cancellation or modificatio

If a person who is subject to supervision urities Article fails without
reasonable excuse to comply with any requirement nadified
requirement notified to the person under parag(aplor (4) the person
shall be guilty of an offence and liable to —

(@) afine of level 2 on the standard scale; or
(b) an appropriate custodial sentence for a peri@D days.

In paragraph (5) “appropriate custodial sere#émeeans a sentence —

(& of imprisonment if the offender is aged 21 gear over when the
offender is sentenced; or

(b)  of youth detention in —

() an appropriate place of custody in the casearofoffender
who is a young person when sentenced,

(i) ayoung offender institution in the case of@fender who is
a male young adult when sentenced, or

(iif) the prison in the case of an offender whaifemale young
adult when sentenced.

A person released from a custodial sentencseplasnder paragraph (5)
shall not be liable to a period of supervision imngequence of the
person’s conviction under that paragraph.

A person’s conviction under paragraph (5) shatl affect any liability to
supervision to which the person was previously extbjand that liability
shall accordingly continue until the end of theswgint period.

10  Power of Governor to move young adults and youngersons in certain
circumstances

(1)

The Governor may require a person who is a iyaleg adult remanded
in custody or serving a sentence of youth deteritiohe moved to the
prison, either for a fixed term or for the remamipart of the person’s
sentence or for the period of the person’s remhtieeiGovernor is of the
opinion that —

(@) by reason of that person’s behaviour it is motthe person’s
interests or the interests of other persons deatainethe same
young offender institution as him, to detain him snch an
institution; or

(b)  having regard to all relevant circumstances,ghison better meets
the needs of the particular person.
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Article 11 Draft Criminal Justice (Young Offende(sgrsey) Law 201-

(2) The Governor's powers under paragraph (1) shallexercised after
consultation with the Panel in respect of a malsg@ewho has attained
the age of 18 years whilst on remand in custodseoving a sentence of
youth detention.

(3) The Governor, with the agreement of the Pandl after the giving of
written reasons, may require a female young persaoranded in custody
or serving a sentence of youth detention to be ohawehe prison if the
Panel is of the opinion that —

(@) by reason of the person’'s behaviour it is notthe person’s
interests or the interests of the other persormirdsd in the same
secure accommodation as her to detain her in such
accommodation; or

(b) having regard to all the relevant circumstandas prison is more
suitable for meeting her particular needs, inclgdimhere no
accommodation, or no suitable accommodation, islabla in
secure accommodation for her.

(4) In cases of urgency, a female young person f@ymoved under
paragraph (3) before the agreement of the Pani$ apinion has been
obtained or written reasons given, but the Panepsion must be
obtained and written reasons for the move must ibengas soon as
possible after the move has taken place.

(5) The Governor may, if he or she considers itessary in all the
circumstances of the case, require a young aduylbong person who is
required to be detained in the prison or a yourignafer institution under
this Law to be moved to a prison medical facilityto a hospital for
medical treatment.

(6) Where a person is transferred under this Agtithe person shall be in
lawful custody during the period of the transfed déine period of transfer
shall be treated, where applicable, for all purpoas a part of the
person’s sentence.

11  Attendance at court of parents of child or youngerson brought before
court

(1) Where a child or young person is charged wittoience or is for any
other reason brought before a court, a person wlaoparent or guardian
of that person and who is resident in Jersey shad, if not so resident
may be required by the Court, to attend at thetdmefiore which the case
is held or determined during all the stages ofptteeeedings.

(2) Paragraph (1) does not apply if the court igsBad that it would be
unreasonable to require the parent or guardianén@dnce or that the
parent or guardian’s attendance at any stage ofptioeeedings is
unnecessary.

(3) Inrelation to a person —

(@) for whom the Minister for Health and Social Bees has parental
responsibility; or

(b) whom that Minister is looking after (within th@eaning of the
Part 3 of the Children (Jersey) Law 2002),
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Draft Criminal Justice (Young Offenders) (Jersegil201- Article 12

(4)

the reference in paragraphs (1) and (2) to a pendum is a parent or
guardian of that person shall be construed asemerde to an officer of
an administration of the States for which that Igieir has responsibility.

Where a child or young person is apprehendsth steps shall be taken
as may be practicable to inform at least one pewdwrse attendance is,
or may be, required under this Article of that faod of the place and
time at which the person’s attendance at the ¢sat may be required.

12  Power to order parent or guardian to pay fine, .

(1)

(2)

®3)

(4)

()

Where a child or young person is charged with adfence for the
commission of which a fine or costs may be impogdtie court is of the
opinion that the case would be best met by the sitjpo of a fine or
costs, whether with or without any other punishmém court may, and
shall if the offender is a child, order that theefior costs awarded be paid
by a parent or guardian of the offender insteadyothe offender, unless
the court is satisfied —

(a) that no parent or guardian can be found; or

(b) that it would be unreasonable to make suchrdardaving regard
to the circumstances of the case.

In the case of a child or young person changigd an offence, the court
may order a parent of the person or the persordsdign to give security
for the person’s good behaviour.

An order under this Article may be made agamgiarent or guardian
who, having been required to attend, has failedbteo, but except in that
case, no such order shall be made without giviegpdrent or guardian
an opportunity of being heard.

Sums ordered to be paid by a parent or guardiémer under this Article
or on forfeiture of security for good behaviour, ytze recovered from
the parent or guardian and shall be disposed dftas order had been
made on the conviction of the parent or guardiarthef offence with
which the offender was charged.

A parent or guardian may appeal against anrardder this Article as if
the parent or guardian had been convicted of tfenoé with which the
offender was charged.

13  Offences committed by a child

(1)

(2)

In any proceedings for an offence committedatbeged to have been
committed by a person who has attained the agd,oddy offence of
which the person was convicted while a child shalldisregarded for the
purposes of any evidence relating to the persa@gigus convictions.

A person to whom paragraph (1) applies shallogoasked, and if asked
shall not be required to answer, any questioningdb such an offence,
notwithstanding that the question would otherwiseadmissible under
Article 2 of the Loi (1908) au sujet des témoininérmateurs
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Article 14 Draft Criminal Justice (Young Offende(sgrsey) Law 201-

14  Determination of age

For the purposes of this Law, the age of a perbali be deemed to be or to

have been that which appears to the court, afteeivimg any available

evidence, to be or to have been the person’s atpe abaterial time.
15  Saving with regard to court proceedings involvig children

Nothing in this Law shall derogate from the prowis of Articles 4 to 8 of the

Criminal Justice (Evidence of Children) (Jerseywl2002 and Article 73 of

the Children (Jersey) Law 2002.

PART 3
REMAND
16 Remand of children, young persons and young adsl

(1) This Article applies to a person who is a chiydung person or young
adult.

(2) Where a person to whom this Article appliedawfully remanded in
custody, the person must be remanded to —

(@) secure accommodation if the person is a child;

(b) subject to paragraph (3), an appropriate plafceustody if the
person is a young person;

(c) ayoung offender institution if the person isiale young adult; or

(d) the prison if the person is a female young adul

(3) If ayoung person is required to be remandezlistody before a decision
can be taken by the Panel determining an appreppi@ice of custody,
the young person shall, pending such decision,eb@anded to secure
accommodation unless, in the opinion of the couperson who orders
the person to be remanded in custody, having refgaedl the relevant
circumstances at the time —

(@) in the case of a male young person, a yourgnd#r institution is
considered to be more suitable for meeting hisiqdar needs,
including where no accommodation, or no suitable
accommodation, is available in secure accommodéiohim; or

(b) in the case of a female young person, the piis@onsidered to be
more suitable for meeting her particular needduding where no
accommodation, or no suitable accommodation, islabla in
secure accommodation for her.

(4) Without prejudice to the exercise of powersemArticle 10, the Panel
shall determine the appropriate place of custodyafgoung person who
is remanded in accordance with paragraph (3) as s®oreasonably
practicable and, in any event, within 72 hoursuahsother period as the
Minister may specify by Order, from the time theugg person is so
remanded.
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Draft Criminal Justice (Young Offenders) (Jersegil201- Article 17

®)

(6)

()

(8)

A place to which a person is remanded undeagraph (2) or (3) is
referred to in this Article as a “place of custody”

A person to whom this Article applies who isifge detained for the
purposes of, or whilst, being conveyed to a plateustody, shall be
deemed to be in lawful custody.

A person who —

(@) knowingly assists or induces a person to whamArticle applies
to escape from a place of custody;

(b)  without lawful authority takes a person to whdtis Article
applies away from a place of custody; or

(c) knowingly harbours or conceals a person to whbia Article
applies who has so escaped or been taken awaygweents the
person from returning to a place of custody,

shall be guilty of an offence and liable to a fened imprisonment for a
term of 2 years.

The Bailiff or a Jurat may issue a warrant radiag in custody a person
to whom this Article applies and a person who isremanded, or a
person to whom this Article applies who is remanigtecdustody pursuant
to a court order, is a person lawfully remandedcustody for the
purposes of this Article.

PART 4
YOUNG PERSON'S PLACEMENT PANEL

17  Young Person’s Placement Panel

(1)
(2)

The Young Person’s Placement Panel shall lablestted.

The Young Person’s Placement Panel shall bedy lsorporate with
perpetual succession and may —

(@) sue and be sued in its corporate name; and

(b) so far as is possible for a body corporaterase the rights and
privileges and incur the liabilities and obligatomf a natural
person of full age and capacity.

18 Functions of the Panel

The Panel shall have the following functions —

(@)

(b)

determining the appropriate place of custodyafgoung person to serve
a sentence of youth detention or to be remandedstody;

reviewing its decision concerning its placemeha young person in an
appropriate place of custody within one month of wtart of such

placement and thereafter at intervals not excee8limpnths and, where
it thinks it appropriate to do so, requiring thaupg person to be moved
to another appropriate place of custody (if avddgb
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Article 19 Draft Criminal Justice (Young Offende(sgrsey) Law 201-

(c) in the case of a female young person who igided in the prison in
exercise of powers under Article 7, 10 or 16, reug the initial
decision to place her in prison within a week o€ thtart of such
placement and, thereafter, at intervals not exogetlimonth and, where
it thinks appropriate to do so, requiring that dbe moved to an
appropriate place of custody;

(d) making assessments of young persons for thpoparof exercising its
functions under this Article;

(e) making arrangements for the delivery of a cbildloung person to such
place of detention as the Royal Court directs udtcle 5(2) or (4).

19 Matters to be taken into account by the Panel wan exercising its functions

In exercise of its functions under Article 18, thanel shall consider what is in

the best interests of the young person and of #mr @erson who is or may be

detained in the same place having regard to —

(a) the behaviour of the young person;

(b) any likely impact of the behaviour of other gmms detained in a place of
custody on the young person and any likely impddhe behaviour of
the young person on other persons detained iretine place;

(c) the views of the young person;

(d) the opinion of any person having parental resgmlity for the young
person;

(e) the educational needs of the young person;

(f)  such other matters as the Panel considersaeteand

(@) such other matters as the Minister may diredeun Article 20.

20  Functions of the Minister

The Minister may issue directions to the Panel eamiag the policies and any

criteria. which the Panel must take into account eundrticle 19 when

exercising its functions under Article 18.

21  Powers of the Panel

The Panel shall have the powers necessary or expedi perform its functions

including entering into contracts or other arrangeta with any person for the

purpose of exercising its functions.
22  States to make Regulations concerning the Panel

The States shall, by Regulations, make provision tfe appointment of

members of the Panel and their removal, the holdingeetings of the Panel,

rights of appeal by a young person against de@sidrthe Panel, and all such
other matters relating to the constitution and goaece of the Panel as the

States think fit.
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Draft Criminal Justice (Young Offenders) (Jersegy 201- Article 23

23 Liability

(1)

)

®3)

No person to whom this Article applies shall Itable in damages for
anything done or omitted to be done in the disoharfjany functions
under this Law.

Paragraph (1) does not apply —

(a) ifitis shown that the act or omission waselonbad faith; or

(b) so as to prevent an award of damages madesjireceof an act or
omission on the ground that such act or omission wvdawful as a
result of Article 7(1) of the Human Rights ( Jersksw 2000.

This Article applies to —

(a) the Panel and to any member of the Panel;

(b)  the Youth Court and to any member of the Ydtlurt;
(c) tothe Governor and to anyone acting on hisesrbehalf.

PART 5
THE YOUTH COURT

24  Youth Court

(1)

(2)

®3)

(4)

The Youth Court established under the Crimidaistice (Young
Offenders) (Jersey) Law 1994hall continue.

The Youth Court shall have the jurisdiction f@red upon it by this or
any other enactment.

The Schedule shall have effect in relation be fconstitution and
procedures of the Youth Court.

Subject to the provisions of this Law, the psawns of any other
enactment relating to the practice and procedutiedrMagistrate’s Court
shall apply to the practice and procedure in thatiW&ourt.

25  Persons to whom this Part applies
A person to whom this Part applies is a child amgperson.

26  Jurisdiction of Youth Court

(1)

The Youth Court shall have the same powers rasvasted in the

Magistrate’s Court and shall have jurisdiction teah charges against

persons to whom this Part applies regardless othehesuch a person

attains the age of 18 before proceedings are cdeapldut, subject to

paragraph (2) —

(a) a charge made jointly against a person to whasPart applies
and a person who has attained the age of 18 yeallde heard by
the Magistrate’s Court and not by the Youth Court;
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Article 27

Draft Criminal Justice (Young Offende(sgrsey) Law 201-

)

®3)

(b) where a person to whom this Part applies isrgdth with an
offence, the charge may be heard by the Magisgra@eurt if a
person who has attained the age of 18 years igetiat the same
time with aiding, abetting, causing, procuring, oaling or
permitting that offence;

(c) where, in the course of proceedings beforeMhbgistrate’s Court,
it appears that the person to whom the proceedialgde is a
person to whom this Part applies, nothing in tlisagraph shall be
construed as preventing the Magistrate’s Couit tifinks fit, from
continuing with the hearing and determination ofosth
proceedings.

Notwithstanding the fact that the Magistrat€surt has heard a case
involving a person to whom this Part applies, wh#rat person is
convicted of an offence and is, on the date of wtion, still under the
age of 18 years, the Court may remand the perseastody or on balil
for sentence by the Youth Court.

For the avoidance of doubt, it is declared,tiratrespect of a person to
whom this Part applies, Article 3(2) of the Magistr's Court
(Miscellaneous Provisions) (Jersey) Law 194®ncerning committing
the accused for trial before the Royal Court sapflly as if the reference
to the Magistrate were to the Youth Court.

27 Procedure in Youth Court

(1)

(2)

The Youth Court shall sit as often as may beessary for the purpose of
exercising the jurisdiction conferred on it by arder this Law or any
other enactment and, unless there are no caseae lleéoCourt, it shall sit
on at least one occasion in each week.

No person shall be present at a sitting ofvtbeth Court except —
(&) members and officers of the court;

(b) parties to the case before the court, theioedtes and solicitors,
and witnesses and other persons directly concénrtbat case;

(c) bona fiderepresentatives of newspapers, news agenciesiod €0
television broadcasting companies;

(d) such other persons as the court may speciaitiicaize to be
present.

28  Miscellaneous provisions as to powers of YouthoQrt

(1)

(2)

The Youth Court sitting for the purpose of hiegra charge against, or an
application relating to, a person who is believede¢ a person to whom
this Part applies may, if it thinks fit to do soppeed with the hearing and
determination of the charge or application, notstéimding that it is
subsequently discovered that the person in quebtdnattained the age
of 18 years prior to the charge or application eirade.

The attainment of the age of 18 years by aqguens respect of whom a
probation order or community service order is incé or a person in
whose case an order for conditional discharge leas Imade, shall not
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Draft Criminal Justice (Young Offenders) (Jersegil201- Article 29

deprive the Youth Court of jurisdiction to enforte person’s attendance
and deal with the requirements of the probationeordr community
service order, or the commission of a further aféenor to amend or
discharge the probation order or community serercier.

29  Appeals from Youth Court

(1) There shall be a Youth Appeal Court consistofgthe Bailiff and
3 members of the panel appointed under paragraphht Schedule who
were not members of the Youth Court from which #ppeal is being
heard.

(2) A person convicted by the Youth Court may appeahe Youth Appeal
Court and the provisions of Part5 of the Magistsat Court
(Miscellaneous Provisions) (Jersey) Law 1949, shabply mutatis
mutandisto any such appeal.

PART 6

REPEALS, TRANSITIONAL AND SAVINGS PROVISIONS AND
CONSEQUENTIAL AMENDMENTS

30 Repeal of the Criminal Justice (Young Offenders{Jersey) Law 1994
The Criminal Justice (Young Offenders) (Jersey) l1&842 shall be repealed.

31  Children (Jersey) Law 2002 amended

In the Children (Jersey) Law 200after Article 22(1) there shall be added the
following paragraphs —

“(1A) A young person within the meaning of the Ciriad Justice (Young
Offenders) (Jersey) Law 201-who having been sentenced to
youth detention or remanded in custody is requicede detained
in secure accommodation shall be treated for thpgses of this
Law as a child who is being looked after by the istier.

(1B) Where paragraph (1A) applies the conditionpanagraph (1) and
the remaining paragraphs of this Article do notlapp

32  Consequential amendments, savings and transitiahprovisions
The States may, by Regulations —
(@) amend any enactment in consequence of anyswowf this Law;

(b)  make such transitional provisions and savirggis eonsiders necessary or

expedient, including amendment of this Law, in ez$pf any provision
of this Law.
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Article 33 Draft Criminal Justice (Young Offende(sgrsey) Law 201-

PART 7
CLOSING

33  Citation
This Law may be cited as the Criminal Justice (Mpuffenders) (Jersey)
Law 201- and shall come into force on such dayayscdas the States may by

Act appoint.
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Draft Criminal Justice (Young Offenders) (Jersegy 201- SCHEDULE

SCHEDULE
(Article 24)

CONSITUTION AND PROCEDURES OF YOUTH COURT

1 Appointment of members of Youth Court

(1)

(2)

®3)

(4)

®)

Subject to paragraph 2, the Youth Court shalldbly constituted if it
consists of 3 members, one of whom is the Maggstraho shall be the
chairman, and one of whom is a woman (who may oy n@ be the
Magistrate).

The members of the Youth Court other than thagistrate shall be
persons from a panel (hereinafter referred to las Ytouth Court Panel”)
appointed for the purpose by the Superior Numbéh@Royal Court.

Every member of the Youth Court Panel shall,appointment, take an
oath to discharge the duties attached to thateoffiell and faithfully.

No person shall remain on the Youth Court Pémrdonger than 10 years
and a member of the panel shall retire on the membéth birthday.

The Superior Number of the Royal Court may maiteh appointments
to, or deletions from, the Youth Court Panel aoitsiders necessary.

2 Proceedings

(1)

)

®3)

(4)

If a member of the Youth Court (other than thairman) before which
any proceedings take place absents himself or Ihetts® member shall
cease to act further in those proceedings and thatGhall be duly
constituted to continue those proceedings whilecansists of the
chairman and the other remaining member.

Where the trial of any matter is adjourned raftee defendant has been
convicted and before the defendant is sentencedherwise dealt with,
the Youth Court which deals with the defendant neatcbe composed of
the same members as that which convicted the dafiénd

If, amongst members of the Court which sentenge deals with an

offender, there are any who were not sitting whasa defendant was

convicted, the Court shall before sentencing oemtise dealing with the

defendant, make such inquiry into the facts ancuonstances of the case
as will enable the members who were not sittingwte offender was

convicted to be fully acquainted with those factd aircumstances.

For the purpose of dealing with a remand of ededdant or the
adjournment of any matter or an application forl,biie Youth Court
may be duly constituted by the chairman sittinghalo

3 Decisions of Youth Court

(1) The decision of the Youth Court on any mattealisbe by a majority of

the members and shall be pronounced by the chajrmaranother
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SCHEDULE Draft Criminal Justice (Young Offenderdg(sey) Law 201

)

®3)

member at the request of the chairman, and no atbenber of the court
shall make a separate pronouncement on the matter.

Where the chairman and one other member origndtand remain
present during the sitting of the court, the decisof the court shall, in
the event of disagreement between the chairmartteicbother member,
be the decision of the chairman and shall be pnoced by the chairman.

Where during or after the hearing and before determination of a
matter before the Youth Court it appears to therotan that there is, or
is likely to be, a difference of opinion betweene timembers, the
chairman shall cause the deliberations of the comrthat matter to be
conducted in private, and may if the chairman thifikadjourn the case
for that purpose.
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