STATES OF JERSEY

=
S5

STATES OF JERSEY COMPLAINTS
BOARD: FINDINGS —
COMPLAINT AGAINST A DECISION OF
THE MINISTER FOR PLANNING AND
ENVIRONMENT REGARDING
No. 49 ST. MARK’S ROAD/
BYRON LANE, ST. HELIER

Presented to the States on 8th December 2010
by the Privileges and Procedures Committee

STATES GREFFE

2010 Price code: B R.14¢



REPORT
Foreword

In accordance with Article 9(9) of the Administati Decisions (Review) (Jersey)
Law 1982 as amended, the Privileges and Proce@aesnittee presents the findings
of the Complaints Board constituted under the ablos to consider a complaint
against the Minister for Planning and Environmeagarding No. 49 St. Mark’s
Road/Byron Lane, St. Helier.

Connétable J. Gallichan of St. Mary,
Chairman, Privileges and Procedures Committee.
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Findings of the Complaints Board constituted under

the Administrative Decisions (Review) (Jersey) Lavt982 to consider a complaint
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211
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against the Minister for Planning and Environment regarding
No. 49 St. Mark’s Road/Byron Lane, St. Helier

The Review Board was composed as follows —

Mr. N.P.E. Le Gresley (Chairman)
Mr. T.S. Perchard
Mr. C. Beirne

The parties were heard in public in the Le CapeRaom, States Building,
Royal Square, St. Helier on 16th November 2010.

The complainants were represented by Mr. E. HillWs, P. Grainger and
Mr. B. Hibbs.

The Minister for Planning and Environment was reprged by Connétable
P.F.M. Hanning of St. Saviour, a member of the Rilagn Applications Panel;
and Mr. J. Gladwin, Senior Planner, Planning andi@nment Department.
The parties visited the site in question afterdpening of the hearing, viewed
drawings of the proposals and viewed the site fiiv@ gardens of the
2 neighbouring properties to the east.

Hearing

Summary of the complainant’s case

Mr. Grainger outlined that by letter datedhl8uly 2010, Mr. E. Hibbs had
indicated that, as a result of his application fewgjected, and in the absence
of being able to appeal against the decision dtiaer through the Royal Court
or a Complaints Hearing, he had 3 concerns. Fjrsigy considered that the
Minister for Planning and Environment and the Stabé Jersey were not
acting in conformity with the provisions of the HamRights (Jersey) Law
2000. Secondly, he considered that the Ministeggision to reject his
application was unreasonable, having regard tthaltircumstances. Thirdly,
he considered that the Minister's refusal to reiwers his application
following its rejection by the Planning Applicat®®anel was contrary to the
provisions of the Planning and Building (JerseywLa002 and planning
practice.

Issues on the determination of applications andeajgpagainst that decision
The planning application submitted on 20th Noven#¥9, together with the
planning fee of £747.00, had been to “Convert 1 dNeelling into 1 No. flat
and 1 No. maisonette. Demolish garage and consstwe and 1 No.
maisonette.” The application was subsequently detgupon and advertised,
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both in the “Jersey Gazette” section of the JeEsaning Post and by means
of a site notice displayed on-site, with a repaeing prepared by planning
officers which recommended the refusal of the appilon on a number of
grounds. This had subsequently been determineldeblanning Applications
Panel, rather than by the Minister — as specifiediiticle 19 of the Law:
“Grant of planning permission.” Mr. Hibbs, havingitten to the Minister to
appeal against the decision, was informed thathasapplication had been
determined by the Planning Applications Panel, Mirister was unable to
consider an appeal and that Mr. Hibbs’ only recewrss to refer the matter
either to a Review Panel or to the Royal Court. Mhbs did not consider this
to be acceptable. Further, he considered that ysterm of Ministerial
delegation of functions by means of Ministerial Beamn was unreasonable,
given the complexity associated with identifyingethextent of such
delegations. Nowhere in the Law or under Suppleargr?lanning Guidance
could Mr. Hibbs find any reference to the Miniskaing unable to determine
an appeal, and he was concerned that, his applichtving been determined
by the Planning Applications Panel, he was beingjedethe opportunity to
appeal directly to the Minister which he considetede unreasonable and
possiblyultra vires

Issues on planning appeals contrary to Human Ritgusslation

Mr. Hibbs had confirmed that he did not submiteapeal against the decision
of the Planning Applications Panel within the 2 ittoperiod set out in the
Supplementary Planning Guidance, and was consdyusntisidered to be
‘out of time’ to appeal to the Royal Court. His ymémaining option had then
been to request the present Complaints Board lgeahfr. Hibbs was
concerned that the planning appeal procedures sl that he could not
afford to appeal to the Royal Court, and that ig event he did not have the
expertise to pursue such a course of action. Hednibtat the disincentive to
pursue appeals to the Royal Court which faced masm appellants,
primarily on the basis of costs, had been refertedin the report
accompanying the Draft Planning and Building (Anmmaedt) (Jersey)
Law 200- (P.210/2004), although this had, nevees®l been adopted by the
States on 15th December 2004.

Issues on the reasonableness of the decision onHidibs’ planning
application

Mr. Hibbs had referred to his letter, dated 11theJ2010, which he had sent
to the Chairman of the Planning Applications Paatling out his reasons for
wishing to appeal against the Panel's “unreasofiat#eision to refuse his
application. It was suggested that the planningceffrecommendation to
reject his application “had been totally unfounded appears to be based on
a desire to appease objectors rather than on tangpartial view having
regard to the standards currently being adoptedhly Minister and the
Department.” Mr. Hibbs had also questioned the aweableness of using
generalised policies to justify a decision whichsweery important to him,
given that “such generalised policies are open goeat degree of individual
interpretation.” Mr. Hibbs was also concerned awhy the planning officers
had felt it appropriate to object to the relatiapstf the proposed works to his
existing property, as he considered that the Ptgnand Building Law was
not intended to apply to the configuration of hignoproperty. After all, if he
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wanted to create a specific relationship within dwen site, then why should
planning officers feel justified in objecting theve

In his letter of 11th June 2010, Mr. Hibbsl lsawn attention to some of the
content of the “Draft Supplementary Planning GuakanNew Development
Guidelines for the Town issued on 16 April 2008"ig¢hhe considered had
not been consistently applied to his applicationvbich he contended either
met or surpassed the requirements. It appearedriddikbs that the Case
Officer had either not been aware of or had igndiesl 2002 Island Plan
policy “that new residential development shouldubeertaken in the existing
urban areas to avoid unnecessary expansion intodtetryside.” Mr. Hibbs
opined that the new accommodation he had propasedd Byron Lane “is
the standard configuration of most of the town ‘graad he was of the view
that the Minister had indeed approved similar s@snwvhich meant that the
refusal of his application represented the adoptiba double-standard and
demonstrated inconsistency in the decision-makioggss.

Mr. Hibbs contended that his intention wasreate additional space to meet
the needs of his family, and that he had endeaddiorenake some provision
for amenity space, despite not particularly wantngeeding this for his own
purposes. He had, nevertheless, made every effaminimise the possible
effects of the proposed development, but he cormidehe concerns
expressed by the neighbours to be excessive. Fonthe, Mr. Hibbs was of
the view that it appeared that no account had beean of the existing open
amenity space to the front of the property. Mr.bdibconfirmed that, if
necessary, he was prepared to remove the balcpnig®sed for the first
floor.

Mr. Grainger indicated that originally, 4isnihad been proposed, which
requirement had been reduced to 3 units under ithgept application. His
clients were concerned that it had taken some Shmsdo obtain initial advice
from the Planning Department and that, having ssiggethe inclusion of
balconies, it had then objected to them. Havingviged his clients with a
draft of proposed new standards, the applicatiod kabsequently been
determined under the ‘old standards’ — some of wihiated back to 1988. It
was apparent that there was some disagreement éoetwiBcers within the
Planning Department as to what might be acceptahkéthis inconsistency in
approach was to the detriment of applicants. By whyillustrating such
inconsistency, photographs of a number of schersewhere in St. Helier
and a recent article in the Jersey Evening Postewsdted. Further
inconsistency in approach was suggested as bepayeqt in the divergence
of views as between the Planning Officers and thdsR of St. Helier as
regards achieving pedestrian and vehicle visibilitgs and the sufficiency of
on-site parking and vehicle turning space. It wassidered unfair that,
without reference to the applicant, officers hatemed the application for
determination by the Planning Applications Paneérelas it could have been
determined by officers under delegated authoritx.hSeferral to the Planning
Applications Panel had precluded appeal to the $tnj limiting Mr. Hibbs’
options for appeal to the Royal Court— an expensignture — or to the
Complaints Board, as at present. Overall, Mr. Gyainconfirmed that his
clients were concerned at the level of negativigyndnstrated in the Planning
Officers’ correspondence regarding the applicatiather than any effort —
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particularly in the early stages — to discuss thatten with the applicant,
possibly with a view to overcoming any perceivediaiencies therein. Also
of concern was reference in Planning’s corresporelén direct overlooking
of the adjacent children’s nursery being “very uistactory.”

In summary, Mr. Grainger contended that gdrensiderations, as set out in
the relevant policies within the 2002 Island Plsimpuld not form the basis of
planning decisions. It was suggested that the teffidc the proposed
development would be to reproduce the street sedneh existed further
along Byron Lane, and would therefore not be deinital to the character of
the area. It was claimed that it was not appanemh the relevant policy that
development proposed for the rear of a propertisteigd as a ‘Building of
Local Interest’ property should have any bearingaodesignation based on
the front of the property. In the case of No. 49Mark’s Road, it was of
concern that it appeared that no report was availatpporting the case for
registering the frontage of that property. It wamsidered unfair that the
entire planning system appeared to be geared tewanafessional persons,
rather than lay persons, with the threat of pot¢ntbsts arising from an
appeal taken to the Royal Court clearing acting dsterrent to such a course
of action. As far as Mr. Hibbs was concerned, héebed that he had
complied with all the relevant Island Plan policesd that he had acted in
accordance with advice received from the Planningpdbdtment.
Consequently, the refusal of the planning applcatin respect of No. 49
St. Mark’s Road was considered to be unfair.

Messrs. E. and B. Hibbs reaffirmed their egrent regarding the points
which had been raised by Mr. Grainger, indicatihgirt belief that planning
officers should have provided advice to them reiggrthe various perceived
deficiencies of their application prior to the neattbeing referred to the
Planning Applications Panel. Messrs. Hibbs expiksbeir appreciation of
the presentation of their case by Mr. Grainger fioming that — as laymen —
they would have been unable to do so themselves.

Summary of the Minister’s case

By letter dated 30th July 2010, the SenianRér, Appeals indicated that the
background and details of Mr. Hibbs’ applicationr@spect of 49 St. Mark’s
Road/Byron Lane, St. Helier were set out in theorepf the Planning and
Environment Department dated 31st March 2010, whixth been considered
by the Planning Applications Panel at a public nmgeteld on 15th April
2010. It was noted that the Department had receivd@-signature petition
against the application as well as 5 letters oédipn. It was confirmed that
the decision to refuse the application had beererhagting taken into account
all representations, including those which had besde in person by
Mr. Hibbs and his agent. The application had besmommended for refusal
by the Case Officer and checked and agreed by gmstant Director of
Planning.

It was recalled that the application had beeiused on 7 grounds, as
follows —

R.144/2010



The proposed balconies to both the proposed?ae@droom dwelling
and the first floor of the main dwelling would réisin unacceptable
overlooking to the respective residents of these ueits and to the
neighbouring properties to the north/east; 53 k4 Road and
Raldi Lodge to the south/east of the site, conttaryPolicies G2(ii)
and H8 of the Island Plan 2002.

The windows to the first and second floorsh# horth elevation of
the proposed new 2-bedroom unit would result incoaptable
overlooking and loss of privacy to the amenitieshef residents of the
main dwelling; 49 St. Mark’'s Road, and to the néigliring property
to the north/east; 53 St. Mark’s Road, contraryadicies G2(ii) and
G3(iii) of the Island Plan 2002.

The proposed windows to the first and secondrdl of the south
elevation of the new dwelling proposed, at appratety 6 metres
from the north facades of the properties opposite dite on Byron
Lane, would result in unacceptable overlooking Esd of privacy to
the residents’ habitable accommodation and genaraknities,
contrary to Policies G2(iii) and G3(iii) of the dsid Plan 2002.

The proposed development, by virtue of its,simgght, position on
the site and its relationship with the surroundingighbouring
properties, results in an unacceptable overbedrmgact which is
dominant and intrusive and therefore harmful to dheenities of the
occupiers of Raldi Lodge to the south/east of tteg ® the properties
opposite the site on Byron Lane, to the main dwglliof

49 St. Mark’s Road, and to 53 St. Mark’s Road, mtto Policies
G2(ii) and H8(iii) of the Island Plan 2002.

The proposal fails to provide adequate starsdafdusable on-site
amenity space for the new 2 bedroom unit of accodation
(13 square metres) and the new 2 bedroom unit withe main
dwelling (12 square metres), contrary to the mimmstandards set
out in planning Policy Note No. 6 ‘A Minimum Speicition for New
Housing Developments, February 1994’ of Planninficks G2 and
H8 of the Island Plan 2002.

The proposed development provides insufficeamtparking of 5 No.
car parking spaces for 3 No. new units of accomriodacontrary to
the Minister for Planning and Environment’s PlamniRolicy Note
No. 3, ‘Parking Guidelines 1988’ of Policies G2 aBd of the Island
Plan 2002.

The proposed development does not provide dnepgce to enable
vehicles to turn on the site and exit onto the Wwigj in a forward
direction and fails to show how pedestrian and alehvisibility lines
can be achieved onto Byron Lane and would therdfergrejudicial
to highway safety contrary to Policy G2(vii) andiijvof the Island
Plan 2002.

R.144/2010



2.2.3

224

225

2.2.6

In response to Mr. Hibbs’ letter of 16th JA10, the Planning Department
considered that Mr. Hibbs had been made aware efdifferent appeal
options available to him by means of an explanatary Applicant’s Right of
Appeal” sheet which had been sent to him with tleduBal Notice. As the
application had been determined by the Planning liégiions Panel,
Mr. Hibbs had been afforded, and had taken uppgp®rtunity to be heard at
the public meeting, and it was considered thathhis ensured that a fair and
impartial hearing of the application had been held.

The Senior Planner, Appeals confirmed thatgtoposed development had
been deficient in a number of respects, and thshdd been illustrated by the
number of objections to the application which haerbreceived from near
neighbours. It was emphasized that it was opemeoapplicant to submit a
new planning application which took into accourd tiReasons for Refusal”
set out in the Refusal Notice, and it was confirntedt the Planning
Department was more than happy to provide planaithgce as to how to
achieve a satisfactory application.

Mr. Gladwin explained that the initial delay responding to Mr. Hibbs
regarding his submitted application had been dueth® backlog of
applications being dealt with at the time by thanRing Department. The
Planning Officer had in due course written to Miblbs on 16th February
2009 in some detail, and it was emphasized that sulvice as might be
proffered by officers was always ‘without prejuditde any further advice
which might be forthcoming from higher authorityhether senior officers,
the Planning Applications Panel, or indeed the Btam himself. Mr. Grainger
commented that whilst such a situation might beeptable with regard to
approvals, but certainly not for refusals — in extpof which it was
maintained that there should be an easily accesaiidl inexpensive appeals
system. Mr. Gladwin confirmed that, although negatthe Senior Planners’
letter had been based on an application depictingiresuitable scheme. In
situations where a scheme was almost, but not ,qaiteeptable, some
negotiation of detail with applicants might be pbks but officers did not
pursue such a route where it was clear to them fitoenoutset that little
improvement could be made. Indeed, with regarchéofdresent application,
part of the initial advice had been to produce sigtewhereby the gable of
the proposed building would front on to Byron Labet that advice had not
been followed.

As regards requests for the reconsideratiorapplications, Mr. Gladwin

confirmed that such reconsiderations were undemtakg the Planning

Applications Panel, for which there was no chakyhilst proposals had been
in train to establish an Applications Commission samilar body, which

would have resulted in requests for reconsideralieimg other than to the
Planning Applications Panel or to the Ministersthiad not come to fruition.
It was explained that, for the reconsiderationrofgplication by the Planning
Applications Panel, applicants had the same rifgittsuch an oral hearing as
they did in respect of the initial considerationtioé application by the Panel.
Mr. Gladwin restated the willingness of the Plagnepartment to discuss
the possibility of a revised application being sithed which could overcome
the objections raised with the present proposdledd, it was confirmed that
it might well be possible to agree some sort ofeffgyment for the rear of
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No. 49 St. Mark’s Road, but not the present prolspséhich were considered
to be fundamentally flawed, being too large, sigaifitly overbearing and
overly intrusive.

Mr. Gladwin outlined the different forms gipeal which were notified to an
applicant upon refusal of an application. Theseeweonsidered to be in
conformity with the Island’s Human Rights legistati and included both
“ordinary” and “modified” Court processes. It wasygested that reassurance
could be drawn from the unlikelihood of costs beawgarded against either
party as a result of following the “modified” pratge, as although it was
theoretically possible for such costs to be awaraedcircumstances were
envisaged as to when this might occur and it hadaocurred hitherto. It was
further explained that an applicant had the optitvereby an appeal could be
determined on the basis of the paperwork alonehowit an oral hearing
before the Court. Costs of self-representatiorhto @ourt were estimated at
approximately £500, which was considered to be iwithe reach of most
applicants, and an explanatory booklet was availabin the Judicial Greffe.

The 7 reasons on which the refusal of théicgijpn was based were outlined,
and it was emphasized that it was clear that thddmental reasons therefore
had been indicated as far back as in the pre-atjgic advice, some of which
advice had not been followed. It was explained tetisions regarding pre-
application advice and/or the initial approach addgowards an application
were not solely the responsibility of an individuzfficer, as each of the
Department’'s 2 teams of planners were led by ackxah Planner, to whom
reference would be made in the early stages, aamdtiiere was also some
involvement by the Assistant Director — Developm@antrol, who would
raise with the Case Officer any perceived problebmsequently, it could be
seen that there was consistency in approach toveguplications. In the case
of No. 49 St. Mark’s Road, the application could have been determined by
officers under delegated authority in view of ticale of the scheme proposed
and its involvement with a Building of Local IntstgBLI).

It was emphasized that the ability for aemested persons to be heard in
public at an oral hearing before the Planning Aqgilons Panel was
considered to be an important part of the planprogess. All determinations
of planning applications were based on the promsiaf the 2002 Island Plan,
which contained a list of criteria within each dietd policy. However, it was
clear that an element of planning judgement wasired in the assessment of
each application which, in this case, had advocise@fusal. It was apparent
that the main problems surrounding the applicatientred on the dwelling
proposed for the rear of the site which was comsiti¢o be too high and too
large-scale for the relatively narrow site. Alsoaoincern was that the space
between the 2 building elements of the proposalldvonly be 6 metres.

Mr. Gladwin indicated that the examples thieo sites which had been cited
were not considered to be directly comparable With49 St. Mark’s Road. It
was clear that the current application would resnlta building which
significantly overlooked Mr. Bouchard’'s property xhe door (No.53
St. Mark’s Road). However, it was evident that &eraative proposal which
might envisage a smaller development could welligieo adequate space for
parking and turning vehicles. The view of the Higtdnvironment Team —
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which was recognised as having the necessary éseertwas that the
proposals for development at the rear of the pitgpsould not result in a
building that was subservient to No. 49 St. MarRsad. Similarly, it was

considered that the whole of a site on which a 8esignated building was
situated was indeed subject to planning constrairite view of the Historic

Buildings Team was normally adopted by the Caséc@ffinvolved with an

application. As regards the guidelines under whigbplications were
determined, it remained unclear whether the dmaifiejines would ultimately
be adopted, and Planning Officers were requirecafply only currently

approved guidelines. It was emphasized that eviezgywas different and that
each application was dealt with on its relativeitaer

The Connétable of St. Saviour confirmed tiglerstanding that Human
Rights compliance was met by the existing appeat&guures. Whereas
Mr. Hibbs had made reference to his desire to sethe development of his
property for the benefit of his family, it was t@ Imoted that legal advice
received from H.M. Attorney General was that thanRing Applications

Panel was required to take a long-term view, gitleat the lifespan of an
applicant was generally somewhat shorter than dghéuildings. As regards
the proximity of the children’s nursery next dotve Connétable confirmed
that this was indeed a factor that he — and possitier members of the
Planning Applications Panel — would take into aeton determining such an
application. It was suggested that, whereas sudhrlanking as presently
existed was some distance away, developing theasitéd inevitably create
more direct overlooking. From the perspective af Blanning Applications
Panel, the application failed on a number of levaigl it was evident that it
would clearly have resulted in a substantial reédacin standards. It was
emphasized that the commonsense decision of theniRta Applications

Panel to refuse the application had been a unarsiroe.

The Board’s findings

The Board wishes to emphasize that its coreider of such appeals is
constrained by the provisions of Article 9(2) oétAdministrative Decisions
(Review) (Jersey) Law 1982. As in the present casepuld not be for the
Board to supplant its view for the decision arrivadby the Minister, or his
delegate, under established procedures. It is ttagte that the applicant
chose to ignore much of the pre-application advifered — albeit after some
delay — by the Planning Department. Had he not demeand from the
statement of the planning representative, it issipds that a satisfactory
application could have been produced, although ghilybon a somewhat
smaller scale than originally envisaged by theiappt.

The Board was of the view that the refusahefdubject application was —

(a) not contrary to law;

(b) not unjust, oppressive or improperly discriaiory, nor was it in
accordance with a provision of any enactment octp@ which is or

might be unjust, oppressive or improperly discriatory;

(c) not based wholly or partly on a mistake of lawact;
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(d) made by a reasonable body of persons aft@eprmnsideration of all
the facts; and

(e) not contrary to the generally accepted priesijpf natural justice.

Consequently, in respect of this particular agplan, the Board was in
support of the decision of the Minister for Plargnand Environment.

The Board has particularly noted the repeatidithgness of officers of the
Planning Department to work with the applicant ae\dased application with
a view to overcoming the perceived shortcomingshef present application.
Although this may incur further costs for the apaiit, it is clear that the
Planning Department, within the constraints of tesources available to it,
does endeavour to assist applicants in achieviaiy #spirations. While the
Board does not recommend that the application bensdered, it welcomes
the Department’s preparedness to come to a resolofi the situation to the
satisfaction of all those concerned.

Signed and dated by: ...,

Mr. C. Beirne

R.144/2010



