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PROPOSITION

THE STATES are asked to decide whether they are afpinion -

(@)

(b)

to agree that the current system of governnredersey should be
amended so that a more inclusive system is edtabligith the aim

of giving all States members greater opportunit@egarticipate in

executive decision-making, and that to achievedhis—

(i)

(ii)

(iii)

(iv)

the current restriction on the total numbefr Assistant
Ministers should be removed and all Ministers stidwdve a
minimum of 3 and a maximum of 5 Assistant Ministers

the current method of appointment of AssistdMinisters
should be amended so that they are elected andbean
removed from office by the States;

Ministers should be required to consult lwitheir Assistant
Ministers at a properly constituted departmentaleting
before taking significant ministerial decisions;

the current system of 5 scrutiny panels wdifined remits
should be replaced by a more flexible overarchiygjesn of
scrutiny wheread hocpanels could be established to review
individual matters of public interest, with all mbers other
than Ministers able to participate in such paneld with the
panels also able to co-opt persons who are not e the
States to participate in reviews;

to charge the Privileges and Procedures Cameiin consultation
with the Council of Ministers, to take the necegssiteps to bring
forward the necessary legislation to give effecti® changes with a
view to introducing the revised system in 2011ratie next ordinary
elections.

SENATOR A. BRECKON
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REPORT

It was with great expectations that as part of at-emd-branch reform of the
“machinery of government” with Ministerial areas wodsponsibility replacing the
Committee system being heralded as the new (antkiged by some as the only)
“business-like” way to proceed, that a former Staissembly voted by a majority to
move to a Ministerial system of government — withcourse, appropriate checks and
balances in place. So although no politicians faviead mandate from the electorate
they were to forge ahead anyway into this brave baginess-like manner that the
people were crying out for— greater decisivenesd accountability, speedier
decision-making, etc.

So the proof, as they say, is in the pudding, satwhs actually happened?

From my memory recall there were 4 main strandshwo effective change from
Committees to Ministers —

D Some Committees would merge together into feweraiagents/Ministries.

(2) Ministers in general terms would assume the rolé @@sponsibilities of a
former Committee.

3) Scrutineers would provide the checks and balances.
Accompanied by —

4) Easy access to information supplied by Ministerish \greater transparency
and supported by a Freedom of Information Law.

The reason why the above was carried out and whgresevhere we are today flows
from the Report and Recommendations of 19th Dece2®@0 of the Review Panel
on the Machinery of Government in Jersey, more comynknown as the “Clothier

Report.”

Setting aside other issues touched upon in thehiéloReport, such as — who should
sit in the States, for how long and what they stidad called — and staying with the
move to Ministers from Committees the Report maderaber of comments.

To set the general scene the Report said this —
“Jersey Today

On the face of it Jersey is a prosperous and fatensociety. With its
economy buoyed up on a tide of revenue driven burgeoning financial
services industry, the Island is well able to maimthigh standards of public
services. When most societies around the worlccaneerned to promote and
foster development, Jersey’s problem has been ép lseich development
within bounds. The insular authorities have beele &b cope with unforeseen
overspends and with ill co-ordinated decision-mgkiecause the Island has
been driven forward by a favourable wind.”

This is probably a polite way of saying that we naahey coming out of our ears and
any fool could run the place!
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The Report goes on to suggest that the formingnoExecutive could diminish the
role of other Members, but suggests a “strong Abdgnmay be a remedy for this —
“which holds the executive to account.” Intereslynquite recently some Members,
including Ministers, find this a bit bothersome whihey could be off somewhere
being a bit more important! Why should they wadteirt time listening to back-
benchers or answering boring questions?

Clothier had this to say at paragraph 3.4 —

“3.4  An Effective democracy requires not just an exeeuiut the balance
of a strong assembly which holds the executive dooant and
scrutinises its actions as well as contributing tte formation of
policy. The evidence we received suggests thaSthges have not
adequately performed either their executive orrtbatical functions.
A number of those who presented evidence to usestgghthat the
establishment of a central Executive would in éffenove other
Members of the States from the political leadersiifhe Island.”

So has this in fact happened — how precious ha€dliacil of Ministers become? Set
out below is an “AGENDA” from the Council of Minists’ meeting of Thursday 27th
May 2010.

Clothier had a view that States Members would mmtiibuting to the formation of
policy”: as can be seen below, any information é&ng virtually censored, even
something as cutting-edge as a “traffic and trarispteategy” is kept under wraps in
case anyone gets too excited about the content.

COUNCIL OF MINISTERS

Meeting to be held at 9.30am on Thursda$} Riay 2010 in the 9 Floor
Meeting Room, Cyril Le Marguand House, The Par&teHelier.

AGENDA

Part A— OPEN

Al TRANSFER OF ITEMS TO THE ‘A’ AGENDA

Part B — Confidential

The part ‘b’ agenda includes the following 5 itenfidusiness —

. Censored Exemption 3.2.1(a)(xiv)

. Censored Exemption 3.2.1(a)(xiv)

. Censored Exemption 3.2.1(a)(xiv)

. Censored Exemption 3.2.1(a)(xiv)

. Censored Exemption 3.2.1(a)(xiv)
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Is this what the public were promised or what ttheyught they were getting?

What happened to inclusive Government with trarespar and reasonable access to
information whilst respecting situations that merilegree of privacy?

The Clothier Report at Chapter 10 —
“Towards a more Open Democracy

10.1 Itis of the greatest importance that the movesegemmend towards
a clearer distinction between “executive” and “pemmentary”
responsibility should not have as a consequence a reductionen th
democratic influence of individual citizens and erst We have
already noted fears about creating an “elective tdimrship” under
which _an _assembly and the public during the lifeanof a
government, surrender to the members of that goveamt undue
power _and influence (my emphasis) This is, perhaps, an extreme
view, since as we have remarked Scrutiny Commit(eed in
particular a Public Accounts Committee) can beafée forums for
accountability, particularly where members have rigid party
positions and can consider issues on their meN®Bvertheless we
believe that if a Council of Ministers is to be cstituted in Jersey,
composed of men and women whom the States haveigeme, we
need to ensure that members of the States occupymgcutive
office_enable and encourage “back-benchers” and tipeiblic_not
merely to scrutinise and if necessary criticise iggl and executive
action after the event, but also to be partnershwiersey’s Ministers
in_developing policies serving the best interesfstie Island and
commanding the confidence of its citizersny emphasis)

10.2  _For this pattern of democratic partnership fiourish, there must be
a preference for transparency and dialogue as opgmb3o secrecy
and _governmental _dogmatisifmy emphasis) One mechanism
increasingly used in other jurisdictions around theorld is a
Freedom of Information Act, and no doubt the Jeisstitutions will
wish to consider the extent to which they rely ufios device. It is,
however, inevitable that certain information has be held in
confidence, particularly to allow a debate aboutlipp options
designed to produce a conclusion acceptable to Bdople in
ministerial office ought to be able to argue a casmongst their
colleagues with vigour, and without embarrassmerit tbhose
colleagues or themselveg/e have already pointed out that if a
Council of Ministers is to be established in Jers@ne of the early
items on its agenda should be to decide whethed smwhat extent,
to observe a convention of collective responsitilit

One of the perceived benefits of those that weregdw about Ministerial
Government was basically that a group of peoplé siilin a room — decide to do
something — then come out and get on with it —dffi€ourse is not either how it is or
how it works, or indeed how it should be.
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10.3 “While we do not think it would be feasible or dabie for a Council
of Ministers to meet in public or to publish a detd account of the
exchanges between its members, we could see negfiti@ making
available immediately after the meeting a brief swary of the
business under discussion and any decisions nidensideration
of a particular _issue is conducted in total secreayntil the
announcement of a firm government decision, othepimions can
only be expressed after the die is cast. It is abservable
characteristic of governments everywhere that thane extremely
reluctant to be diverted form the firm policy alrdg announced.”
(my emphasis)

I wonder if this is ringing any bells, alarms ohetwise — something like the Council
of Ministers have considered all the options and th the best, indeed only way
forward — dismissing other options for say taxatidn secrecy.

10.4 “Unless the determination of policy is a matter @émonstrable
urgency, we recommend regular use of consultativeliscussion
papers (often referred to elsewhere as “Green Psgfewhich fully
present relevant data and underlying arguments setdout options
for discussion and debate. On the basis of sugiensa the relevant
scrutiny committee of the States could summon &z Bvidence
from Ministers and officials, invite views from ttwder public and
prepare reports which should be given due weight Jeysey’'s
Ministers in the final determination of policy.”

There are a number of tensions in the above paphgra

(1)

(2)
3)

(4)

As can be demonstrated by the Council of Minist&génda, they are very
precious with sharing information — virtually evdryng is ‘policy in
development’ and therefore secret.

Only tea and biscuits are on an ‘A’ Agenda.

Ministerial Decisions compound the above with segrecoming in under the
radar with no clear reporting structure.

The ability to encourage “back-benchers” and thélipunot merely to
scrutinise, and if necessary criticise, policy aexkcutive action is not
apparent and in any case is happening after tha.e&kso to be partners with
Jersey’'s Ministers in developing policies servimg tbest interests of the
Island and commanding the confidence of its ciszennot happening — the
public are not engaged — but are kept in the day&traf the time along with
most States Members — except when perhaps “condonsultation” is
required or can be used as a convenient stallirgipamism.

In October 2005 under the (then) Policy and Ressuommittee, a publication was
produced that was widely distributed.
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“A guide to Ministerial government in Jersey

In December 2005 a new system of government wiskeblished in Jersey.
The introduction of Ministerial system is the mimsportant change in the
Island’s government for many years.

The States of Jersey has produced this leaflexptaim how this new style of
government will work. The leaflet does not covitrep issues that will be

looked at, such as the question of whether theoeldhoe any changes to the
make up and election of the States Assembly.

Why change?

In July 2000 the Clothier Review Panel* commissibaesurvey of attitudes
to the Island’s government.

Many people expressed the following views abouSthtes:

* Too big —too many States Members
* Too slow at making decisions

* Not sufficiently accountable

* No clear leadership

* Doesn't listen to voters’ views

Since 2000, the States have introduced a numbmeagures to address many
of these concerns. The single most important gnéhe introduction of
Ministerial government, combined with a Scrutingtsyn.

Benefits of change

The reorganisation of Jersey’'s government should keaits structure more
logical and easier to understand. It should speagd decision-making,
improve _communication and co-ordination between fdifent departments
and provide the best possible value for money. @i is to create a more
efficient and more effective government for thedsid.” (My emphasis)

So this is all very laudable to “create a moreceffit and more effective government
for the Island” — but what is the reality — whesethe evidence? What has actually
happened, and are Ministers actively managing taesas of responsibility or has
political influence disappeared overtaken by arrdase in officer input without
proper accountability?

Evidence suggests that Ministers’ portfolios are fmig; and that effective and
engaging contact with the public has been lostgéasreas of responsibility, e.g.
Health and Education, are not well-served withatttva political involvement and

this cannot be achieved by 2 or 3 people. Havingerpoliticians involved will lead to

greater accountability, better service deliveryhe public and better links with staff
and the public.

Examples with the Incinerator Contract, in HeaRblice, with Court and Case Costs,
Property Management, Waterfront Enterprise Boaastelmore than a suggestion that
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situations have got out of control and more impaiyano-one seems accountable; but
that’s alright then — we can “move on” — as somg s& — but at what cost?

Who really did decide (in an election year) to pcpsescription charges and do the
States have an office strategy? If we do — whesponsible for it and where is it? |
believe that on occasions someone politically yeadleds to be on the case otherwise
things just do NOT happen.

Another glaring example of inertia and procrastorat

Do we have a joined-up population, migration planstrategy — it looks pretty
fragmented to me, demonstrating a total lack otaipgate statistical information on
which to base future policies for health, housiaeducation, planning, employment,
elderly care, etc., etc., etc. Surely this is a givas failure for Ministerial
Government — not joined-up and working together.

At a hearing of the:

“Health, Social Security and Housing Scrutiny Panebn Tuesday 1%
APRIL 2010

The Chief Minister: Said this

I have not brought any other officers because hkhthis is really cross-

departmental. | could have brought 10 or 20 butttkhaes not seem a
particularly good use of our time and | think weeddo focus, for a start, on
why | am here appearing before Health, Social Secand Housing scrutiny
panel when as Chief Minister | normally have degdirwith the Corporate

Services scrutiny panel. My interpretation was ttiere are certain issues
which cut across various different departments anthat context the Chief
Minister is not the puppeteer but holds the strirgdween the different
departments and performs that sort of continuity.|Shink there may be
times when | will say this is not really a matter e, this is something for a
particular department, and if we focus on matterhiclv are cross-

departmental issues | think we will get better ogeof the time.”

Members can make their own mind up about whethsiighoined-up Government.
Within the document earlier referred to circulate@ctober 2005 it stated —
“How the Ministerial system will work
Each Minister will be legally and politically accotable for their area of
governmentThere will be up to a further 13 Assistant Ministereach with

an area of political responsibility, but they willot be part of the Council of
Ministers.” (My Emphasis)

Here, | believe we have a very grey area — Asdidthmisters — they are appointed by
Ministers with the approval of the Chief Ministéyt not elected by the States. There
is no recognised structure for them to work in er¢hare no terms of reference for
their role. The information booklet in 2005 cleaskated that “they will not be part of
the Council of Ministers” — however, on many ocoasi they clearly are — so why is
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this? They are not elected or accountable to theS§tso how democratic or inclusive
is this? So what are the qualifications to be asigkant Minister — is it about what you
know or who you know? My reason for stating thdtde not know the answer.

There fore | believe that the role of Assistant iglier should become a more integral
part of the democratic process.

Scrutiny Review

Much good work has been done by a number of difteRanels; however, the results
have met with varying responses from Ministers ddepartments. Some have
received widespread acclaim and been acted upbersohave been virtually ignored.

A great deal of dedication, time, effort and enel@s been required to produce
individual reports, however, | am of opinion, hayihad first-hand experience for
nearly 5 years, that the Scrutiny function wouldoeéter served under one umbrella —
with reviews carried out by topic rather than aired area — for example elderly care
could go into areas of Health, Social Security, $log, Planning and Treasury
without restriction and be more beneficial thanihg\demarcation lines.

Panel Members could be drawn from all Members ef3tates — except for Ministers.
Membership of Panels should include people from ¢toenmunity — this is a

tremendous asset that could provide a great pbleinefit. | believe there are many
people who are willing to give up their time andodf on behalf of others on a
particular project.

To my knowledge School Governors and the Publicodats Committee benefit from
the interest and contribution of lay Members anthedscrutiny Panels have also
benefited. | believe this is a resource from thermnity we should not ignore.

The recent Report

STATES BUSINESS ORGANISATION SUB-GROUP: REPORT (R.®/2010)

Presented to the States on 24th May 2010 by theildg@s and Procedures
Committee.

“Foreword (Page 2)

In November 2009 the Privileges and Procedures Gtmenestablished a
small Sub-Group to look at the organisation of &dbusiness. The decision
to set up the group came in response to concermatathe significant
increase in the number of States meetings durir@p 28nd the associated
increase in the number of questions and the leafjtiebates.

On 18th May 2010 the Sub-Group presented its Repdtie Privileges and
Procedures Committee.

The Sub-Group’s Report indicates very clearly timits view the current

system of government established in December 2008 be reviewed and
that the matters that gave rise to concern durif@2such as the rise in the
number of Questions or the length of States St#ttiage, in fact merely,

symptoms of a wider problem.”
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“Ministerial Government (Pages 18 & 19)

During the Sub-Group’s review, comparisons werenrdetween the current
ministerial system of government and the former @ittae system. While a
diverse group of members would participate in e@ommittee, it was noted
that fewer members were involved in each piece ark wnder ministerial
government. This had resulted in the discussion iaf@mation-gathering
stages of the Committee system being transportedtie States Chamber,
with questions, repetition and misunderstanding@h@mber being perceived
as time-wasting. It was accordingly suggested thatdesign of ministerial
government was more suited to a party politicalisture: “| feel that a lot of
the efficiency is wasted — if you see it as beiagted — in the design of the
ministerial structure. Because | feel perhapsadiswnore designed towards a
party-political structure rather than a system wheyou officially have
independent members” (Deputy Jeremy Macgon)

This view has echoed by Senator B.E Shenton: “Bérthe problem is
Ministerial Government. This ill-conceived proposahs not intelligently
thought through and it has a number of what arelyiko be terminal failings.
In this case the splitting of the Chamber into @xése’ and the ‘non-
executive’ was always going to be adversarial anly an idealistic dreamer
would argue otherwise. No doubt we will persistrynng to make this concept
work but eventually all the sticking plasters irethvorld won't keep it
together” Senator Shenton suggested that the strecbf Ministerial
government was flawed, in that the Chamber wasdeéd;i causing
unnecessary friction and duplicating both work amwbts. “Consultants are
hired by both the Executive and Scrutiny to exarttisesame policy, Scrutiny
members do not feel part of the Government andrastrated by the lack of
power, and the position of Minister lacks the clseakd balances necessary
for such a powerful role.”

Problems were also cited in respect of the rol®lofisters. “Because of lack
of understanding of their portfolios | do feel thet a certain extent Ministers
do get led by the nose ... | think that perhaps tiseeecase whereby there’s a
perception that Ministers seem to be led by thel eervants and don't
necessarily have as much understanding as theygsh@Deputy Macon)

“When you attain the position of Minister you oftety on the advice of your
Chief Officer and feel very isolated if you havenasrns regarding their
recommendations. There is no one to discuss thiemwith, no one to input
an alternative view, no one to provide some forrshafcks and balances. If
we had a party system the party would help keepMhester in line by
ensuring that he sticks to agreed policy... By elgcihdependents into the
role, in effect a party of one, there is no struetto keep the Minister in line
or tie the whole Council of Ministers together.”

Deputy P.V.F. Le Claire considered that the mov#inisterial government
had cut off the flow of information and had leftv& members without a
function. He considered that the Council of Ministdid not run on collective
responsibility and suggested that a smaller Conemittystem would have
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been involved in the decision-making process, tiegpin fewer questions and
great levels of trust between members.”

“Senator Shenton suggested that a revised systdntrbduced as follows —

0 Each Minister has a Deputy Minister and 3 Assistdiriisters

0 Ministerial Decisions have to be signed by the Btigni and at least to
Assistant Ministers

0 Any dissent from signing by any Assistant Ministeuld have to be
reported

0 A person may hold a maximum of 2 Assistant Minjzbeitions

0 Assistant Ministers may also sit on Scrutiny Pameltsviding this does
not conflict with any Assistant Minister positidmsld

0 Assistant Ministers would not be able to chair Sogu Panels or the
Public Accounts Committee”

“Findings (Pages 20 & 21)

The Sub-Group does not consider that making sntflistments around the
number of propositions that may be lodged, timdtdinon speeches, the
number of questions — to mention a few items —mdlke any appreciable
difference without looking more deeply at why thereases in questions and
individual members’ propositions is occurring.

The Sub-Group is of the view that the exclusivitthe ministerial system of
government, which provides that only a small humiepeople have real

insight into government, means that most do noe ecess to the decision-
making process or to the information on which itbssed. Consequently,
contrary to the expectations of the public, few Imers of the States are able
to answer their queries on the many issues thatewnthem.

The Sub-Group believes that the number of questiassncreased so much
because members, and Scrutiny, are unable to adbesmformation in a
timely fashion, in any other way. In addition, givihat many decisions are
being made in relation to States activity by judtpgople out of 53 members,
asking questions gives an opportunity to membersring checks and
balances to the decisions made and to hold the dwirs to account. The
Group felt that Ministers might also be overwhelmeyg the amount of
business within the department, the complexity @ejth of the detail, and,
realistically, would be unable to interrogate angrify the draft proposals put
to them by officers. Such a situation leads tostiggposition that senior civil
servants are ‘running the show’.

The Sub-Group also considers that the reason wayntimber of propositions
proposed by individual members has increased iaumethis is the only way
in which members are able to influence policy antsuee that their

suggestions are adopted, in a climate where Mirgstge reluctant to be

diverted from their own programmes and plans.

By contrast, in the former Committee system of gwrent, draft policy was
thrashed out by up to 7 people on a Committee tlaeyl were able together to
think through in more depth all the proposals amtommendations. That
element of discussion or even ‘thinking aloud’, levhihulling over the best
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way forward, has disappeared. Members on a Comenittegght each have
taken an area of specialism from the departmend, developed a greater
understanding of that area, with the ability to dediscussions on that item.
While some Assistant Ministers have specialisedsaod responsibility, there
is no evidence that this occurs in all departmeats] there is still a lot of
ground to cover between 2 or 3 members.

The Group is of the view that there are fundamenfastions about the
ministerial system of government that require reyias the new system of
government, which may be good in parts, is not imgrias a whole as it was
intended. Members of the Group received many comsnfierm the members,
both formally and informally, indicating that thbebretical benefits of the
ministerial system as set out by the Clothier Pavele not being realised in
practice because many members felt totally unablemtke the positive
contribution to government in the Island that thed hoped to make when
elected. The Sub-Group was particularly struck sy fiollowing extract from
a submission made by Senator B.E. Shenton — “Whembdrs are elected
they are, in the eyes of the public and themselwesnbers of Government.
They expect to have influence in the decisionstate &nd the fascinating
mixture of political views in the Chamber shouldoyide a diverse and
encompassing Government. The weakness of thensigstbat the Troy rule
divides the Chamber, causes unnecessary frictinod, duplicates both work
and costs. Consultants are hired by both the Exezuand Scrutiny to
examine the same policy, Scrutiny members do nelt fart of the
Government and are frustrated by a lack of powerd dhe position of
Minister lacks the checks and balances necessasufth a powerful role.” ”

| think some of those comments from colleagueslsfmahemselves — they share my
concern for the way Executive Government is NOT kivay for the benefit of the
people.

Financial and manpower implications

| believe that there are significant economies thidit flow from a more joined-up
system of Government.

The adoption of this Proposition will not requirayaadditional manpower in my
opinion.
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