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PROPOSITION

THE STATES are asked to decide whether they are of opinion —

to refer to their Act dated 2nd May 2012 in whittey approved a revised
Criminal Injuries Compensation Scheme, and to agtee following
amendments to that Scheme —

) in paragraph 25(a) after the wordBor this purpose,” insert the
words“subject to Article 28,”; and delete the word$n accordance
with the other provisions of the Scheme”

(i) in paragraph 25(a) after the worimmediately preceding the date of
death” add the wordssuch compensation being payable to the extent
and on the conditions set out in respect of damageter the Fatal
Accidents (Jersey) Law 1962;";

(iii) in paragraph 28, after sub-paragraph (b) iihdgbe following sub-
paragraph(c) income support payable under the Income Suppo
(Jersey) Law 2007;" and renumber the remaining sub-paragraph
aS ll(d)”-

MINISTER FOR HOME AFFAIRS

Note: The Scheme as revised by these amendmerdstisut in the attached
Appendix for members’ information.
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REPORT

The Criminal Injuries Compensation Board has retpaethat 2 areas of the Criminal
Injuries Compensation Scheme (“the CICS”) shouldab®ended. The 2 paragraphs
requiring amendment are paragraphs 25 and 28.

Under paragraph 25 of the CICS, where the victim i®d in consequence of the
injury, no compensation other than funeral expens®g be payable for the benefit of
his estate. However, the Criminal Injuries Comp&osaBoard may consider

applications from the deceased’'s spouse or civiltnpa and dependants for
compensation in accordance with the other provisiohthe Scheme to any person
entitled under the Fatal Accidents (Jersey) Law2196 so, under paragraph 25(i)
compensation will be payable t@ardy person entitled to claim under the Fatal
Accidents (Jersey) Law 1962

This would, for example, cover a spouse/civil partor dependant because each
would be entitled to make a claim in an ordinamjl@ction under Article 2(2) of the
Fatal Accidents (Jersey) Law 1962. However, pardgb is silent as to the type of
claim this applicant may make, as nowhere elsharSicheme is there reference to the
Fatal Accidents (Jersey) Law 1962. The insertion tbie wording after
paragraph 25(a)(ii) addresses this omission.

It should be noted that under Article 2(1) of thetaf Accidents (Jersey) Law 1962,
a claim may only be made for pecuniary loss, nop#in or suffering.

Article 4(3) of the Fatal Accidents (Jersey) Law2%tates that in assessing damages
in any action under that Law, no notice shall bleetaof any insurance, benefit,
pension or gratuity which has been or will be pagda result of death. However,
normally with claims under the CICS, certain insww& and most social security
benefits have to be deducted pursuant to para@®@ii the Scheme. The amendment
inserts an express provision into paragraph 2&edaire paragraph 28 to be applied.

Article 28 of the CICS sets out that compensatidhlve reduced by the value of any
payment that, as a result of the injury or dedtl,gerson to whom the award is made
has received or is entitled to receive by way efltbnefits listed thereunder.

The Criminal Injuries Compensation Board has cooress cases where, as a result of
an injury, the person is no longer able to worlksasn reduced income and payment is
made to them under the Income Support (Jersey) RP@@7. Under the present
Scheme any payments thereunder are not deductedtfr® award. However, if an
individual is receiving Income Support as a consege of the injury sustained, it is
appropriate for the Income Support to be deducted isimilar manner as other
benefits paid under the Social Security (Jerseyy L874. The insertion of a new sub-
paragraph 28(c) achieves this.

Financial and manpower implications

There are no financial or manpower implications foe States arising from this
proposition.
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CRIMINAL INJURIESCOMPENSATION SCHEME
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CRIMINAL INJURIESCOMPENSATION SCHEME
SECTION A

THE SCHEME

Administration

1.

The Criminal Injuries Compensation Scheme (“thbe®ee”) will be administered by

the Criminal Injuries Compensation Board (“the Bbrassisted by such staff as the
Minister for Home Affairs (“the Minister”) shall, ith the consent of the Chief

Minister, appoint.

The members of the Board shall be appointed byvinéster and shall hold office for
five years in the first instance, and their appoient shall be renewable for such
periods as the Minister may think appropriate.

(a) A person may at any time resign his officeCagsirman or a member of the
Board by giving the Minister notice in writing that effect.

(b) The Minister may at any time remove a persomfoffice as a member of
the Board if the Minister is satisfied as to anytlé following matters in
relation to the person —

® he has been convicted of an offence punighbplimprisonment;
(ii) he has become bankrupt;
(iii) he is incapacitated by physical or mentidss; or
(iv) he is otherwise unfit to perform his duties.
€) The Board will consist of not more than twehaembers, not less than three

of whom shall be advocates or solicitors of the &dyourt of not less than
five years’ standing.

(b) The Minister shall appoint one of the membe#dso is an advocate or
solicitor of not less than five years’ standingGismirman of the Board.

(c) Three members of the Board, including a membleo is an advocate or
solicitor of not less than five years’ standingalsorm a quorum of the
Board and the Chairman shall preside unless forraagon he is unable to
attend, in which case the members present shalitsehe of their number to
preside.

(d) The functions of the Board shall not be indated by reason of a vacancy in
its membership.

A person who is a member of the States is noibddidor appointment as a member of
the Board and a member of the Board will vacateoffise on becoming a member of
the States.

All payments made and expenses incurred in cagrgut the Scheme will be paid out
of the general revenues of the States.

The members of the Board will be entitled to reeesuch remuneration and
allowances as the Minister may determine.
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8. The Board is entirely responsible for deciding twbampensation should be paid in
individual cases and (subject to Article 22) itgid®mns will not be subject to appeal
or administrative review.

9. The Minister shall keep the working of the Schemmeder review and, after
consultation with the Board, shall submit an anmeglort on the operation of the
Scheme, together with a statement of accountbet&Gtates.

SECTION B
Scope of the Scheme

10. €) Subject to paragraph (b) of this Article, tBeard may makeex gratia
payments of compensation in any case where thécapplor, in the case of
an application by a spouse, civil partner or depahdsee Articles 25 and 26
below), the deceased —

0] sustained, in the Island or on a Jersey gh#psonal injury directly
attributable to a crime of violence (including arsar poisoning) or
the apprehension or attempted apprehension of tamdsr or a
suspected offender or to the prevention or attethptevention of
an offence or to the giving of help to a policeadf who is engaged
in any such activity, or

(ii) sustained personal injury directly attriblboi& to a crime of violence
(including arson or poisoning) in respect of whahcourt in the
Island has jurisdiction by virtue of section 281 tbe Merchant
Shipping Act 1995 of the United Kingdom, as extehtteJersey by
Article 2 of the Merchant Shipping (Oil PollutiorfJersey) Order
1997 or such enactments as from time to time reptaor by virtue
of Articles 173 and 174 of the Shipping (Jerseyy[2002;

(b) Where the victim and any person responsibtetife injuries (whether that
person actually inflicted them or not) were livingthe same household at
the time of injury as members of the same famibmpensation will be paid
only where —

0] the person responsible has been prosecutedrinexion with the
offence, except where the Board considers thaethes practical,
technical or other good reasons why a prosecut&s ot been
brought; and

(ii) in the case of violence between adults ia family the Board is
satisfied that the person responsible and the @oplistopped living
in the same household before the application wadensad seem
unlikely to live together again; and

(iii) in the case of an application for compematoy or on behalf of a
minor, the Board is satisfied that it would notdgminst the minor’'s
interest to make a full or reduced award.

For the purposes of this paragraph a man and raawdiving together as
husband and wife but who are not married to eals@rpbr two people of the
same sex living together as civil partners but viaee not formed a civil
partnership with each other, shall be treated anbmes of the same family.
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11.

12.

13.

14.

15.

16.

(c) For the purposes of this Scheme “personakyijincludes any disease, any
harm to a person’s physical or mental condition @nelgnancy and any
reference to “injury” shall be construed as a rfiee to personal injury.

(d) For the purposes of this Scheme “Jersey dhig’ the same meaning as in
Article 2 of the Shipping (Jersey) Law 2002.

Subject to Article 12, applications for compensatshall be made, in the form issued
by the Board, within three years of the incidenirg rise to the injury.

The Chairman may, if he is satisfied that thee good reasons so to do, waive the
time limit for making an application, but a decisiby the Chairman not to waive the
time limit will be final.

In considering for the purposes of the Scheme ldrediny act is a criminal act, any
immunity at law of an offender attributable to lyisuth or insanity or other reason,
will be left out of account.

Compensation will not be payable unless the Baasgdtisfied that the injury was one
for which the total amount of compensation payaifter deduction of social security
benefits, but before any other deductions underStieeme, would be not less than
£1,500. The application of the minimum level shadt, however, affect the payment
of funeral expenses under Article 25.

The Board may withhold or reduce compensationabnsiders that —

(a) the applicant has not taken, without unreasiendelay, all reasonable steps
to inform the police, or any other authority comsiet by the Board to be
appropriate for the purpose, of the circumstandeth® injury and to co-
operate with the police or other authority in biirggthe offender to justice;
or

(b) the applicant has failed to give all reasoaatssistance to the Board or other
authority in connexion with the application; or

(c) having regard to the conduct of the applichefore, during or after the
events giving rise to the claim or to his charaeted way of life — and in
applications under Articles 25 and 26, to the cti@ra conduct and way of
life of the deceased and of the applicant — ib&ppropriate that a full award,
or any award at all, be granted, and

furthermore, compensation will not be payable —
(d) in the case of an application under Articléa)(), if —
® the personal injury is directly attributable the apprehension or
attempted apprehension of an offender or a suspexdtender or
the prevention or attempted prevention of an offeac the giving
of help to a police officer who is engaged in angtsactivity, and

(ii) the injury was sustained accidentally,

unless the Board is satisfied that the applicaas at the time taking an
exceptional risk that was justified in all the cinestances.

In order to determine whether there was any resipdity, either because of
provocation or otherwise, on the part of the vigtitme Board will scrutinise with
particular care all applications in respect of sdxffences or other offences arising
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17.

18.

19.

out of a sexual relationship or where the relatigmsbetween the victim and the
offender is such that the offender might benefinfrany award of compensation
made to the applicant and in any such case thedBsiall especially have regard to
any delay that has occurred in submitting the apfibn and compensation will not be
payable unless the Board is satisfied that thend&e will not benefit from an award.

If in the opinion of the Board it is in the intete of the applicant so to do, whether or
not he is a minor or a person under any other ity the Board may pay the
amount of any award to any trustee or trusteesld ¢n such trusts for the benefit of
all or any of the following persons, that is to sty applicant, any spouse, widow,
widower, civil partner, surviving civil partner, latives and dependants of the
applicant, and with such provision for their regp&c maintenance, education and
benefit and with such powers and provisions forithestment and management of
the fund and for the remuneration of the trustegustees, as the Board shall think fit.
Subject to the provisions of this Article, the Bobawill have a general discretion in
any case in which it has awarded compensation terspecial arrangements for its
administration. In this Article, “relatives” meaaB persons claiming descent from the
applicant’'s grandparents and “dependants” meangeations who in the opinion of
the Board are dependent on him wholly or partifdiythe provision of the ordinary
necessities of life.

The Board will consider applications for compemsatrising out of acts of rape and
other sexual offences in respect of pain, suffeeing shock and in respect of loss of
earnings due to consequent pregnancy, and, wherevitim is ineligible for a
maternity grant under the Jersey social securibes® or any similar scheme in
operation elsewhere, in respect of the expensesitttbirth. Compensation will not
be payable for the maintenance of any child borra agsult of a sexual offence,
except that where a woman is awarded compensatiorape the Board may award
an additional sum, not exceeding £25,000, in rdspeeach child born alive having
been conceived as a result of the rape whom thiecappintends to keep.

No payment under this Scheme shall be made irecés personal injury attributable
to a motoring offence except where such injuryue ¢ a deliberate attempt to run
the victim down.

SECTION C

PROVISIONS AS TO COMPENSATION

Basis of compensation

20. Subject to the other provisions of this Schemeymensation shall be assessed on the
basis of common law damages and shall be paidias@sum payment, although the
Board may make alternative arrangements in accoedaith Article 17.

21. €) More than one payment may be made where alicaps eligibility for
compensation has been established but a final ageandot be calculated in
the first instance by reason of the fact that oalyprovisional medical
assessment can be given.

(b) In such a case as is referred to in paragf@phbove, the Board may decide
to make a reduced award, increase any reducti@adrmade or refuse to
make any further payment at any stage before regeinotification of
acceptance of the final award.

22, Notwithstanding Article 8, the Board may reconsidecase after a final award of
compensation has been accepted where there hassbelera serious change in the
applicant’'s medical condition that injustice wouldcur if the original assessment of
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23.

compensation were allowed to stand, or where ttinvihas since died as a result of
his injuries.

A case will not be reconsidered more than threeyafter the date of the final award
unless the Board is satisfied that, on the basiewflence presented with the

application for reconsidering the case, the renewapglication can be considered

without a need for extensive enquiries. A decidigrthe Board that a case may not be
reconsidered will be final.

Limits of compensation

24,

25.

26.

Compensation will be limited as follows —

(@) the rate of net loss of earnings, or earnaggcity, per week to be taken into
account shall not exceed 1.5 times the mean earngeg week of full-time
equivalent employees in Jersey across all sectéhe alate of assessment (as
published in the Jersey Index of Average Earnings);

(b) there shall be no element of comparable omgkary or punitive damages;
(c) the total award shall not in any case excediD00.
(@) Where the victim has died in consequence efitlfury, no compensation

other than the funeral expenses will be payablaHterbenefit of his estate,
but the Board may consider applications from hsuse or civil partner and
dependants. For this purpose, subject to Article@8npensation will be

payable to —

0] any person entitled to claim under the Fétetidents (Jersey) Law
1962, and

(i) a person either to whom the deceased wagedl to be married by

habit or repute, or with whom the deceased wagedlido be living
as that person'’s civil partner (whether or not thag formed a civil
partnership with each other), and who was livinthwhe deceased
in the same household during the whole of the pleobtwo years
immediately preceding the date of the death,

such compensation being payable to the extenbarttie conditions set out
in respect of damages in the Fatal Accidents (yetsev 1962;

(b) Funeral expenses to an amount consideredebBdlard to be reasonable will
be paid by the Board in appropriate cases evenentier person bearing the
cost of the funeral is otherwise ineligible to ofaiunder this Scheme.
Applications may be made under this paragraph wheevictim has died
from his injuries even if an award has been madagdthis lifetime. Such
cases will lie subject to the conditions set ouhiticle 22 for the re-opening
of cases and compensation payable to the apphg#inbe reduced by the
amount paid to the victim.

Where the victim has died otherwise than in consage of the injury, the Board may
make an award in respect of loss of wages, expemkgabilities incurred before his
death as a result of the injury whether or not igpfibn for compensation in respect
of the injury has been made before his death.
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27.

28.

29.

30.

31.

32.

Compensation will be payable for loss or damageltdhing and other personal
adjuncts arising from the injury, but in respectasfs or damage to jewellery, watches
or rings the amount awarded shall not exceed £380e as aforesaid, compensation
will not be payable for loss of or damage to proyper

Compensation will be reduced by the full valueany payment that, as a result of the
injury or death, the person to whom the award isleniaas received or is or will be
entitled to receive by way of —

€) benefits payable under the Social Securitysglg Law 1974 (but not
maternity grant or maternity allowance);

(b) social security benefits (but not maternityargr or maternity allowance),
compensation awards or similar payments from the$wf other countries;

(c) income support payable under the Income Suggpersey) Law 2007;

(d) payments under insurance arrangements, eacepitgements as excluded in
Article 29.

Insurance effected, paid for and maintained by ghesonal income of the injured
person, or in the case of a minor by his parentexsluded from the insurance
arrangements referred to in Article 28.

In assessing the amount of an award, accounbwithken of any income tax liability
likely to reduce the value of such benefits andth@ case of an application under
Article 25 in respect of a person who was marrieéhaa civil partnership, the value
of such benefits will not be reduced to take actafnprospects of the person to
whom the award is made re-marrying or forming a mévil partnership. If, in the
opinion of the Board, an applicant may be eligitolesuch benefits as are mentioned
in Article 28, the Board may refuse to make an awanmtil the applicant has taken
such steps as the Board considers reasonablerotblem.

Where the victim is alive, compensation will bedueed to take account of any
pension accruing as a result of the injury. Wheeegerson has died in consequence
of the injury, and any pension is payable for tlemdfit of the person to whom the
award is made as a result of the death of themwjdtie compensation will similarly be
reduced to take into account the value of that ipensNhere such pensions are
taxable, one half of their value will be deducteghere they are not taxable,
e.g. where a lump sum payment not subject to inctemeis made, they will be
deducted in full. For the purposes of this Artictpension” means any payment
payable as a result of the injury or death, in panse of any pension or other rights
whatsoever connected with the victim’s employmant includes any gratuity of that
kind and similar benefits payable under insuranckcigs paid for by employers.
Pension rights accruing solely as a result of paymby the victim or a dependent
will be disregarded.

When a civil court has given judgment providing fayment of damages or a claim
for damages has been settled on terms providingpdgment of money, or when
compensation has been ordered by a criminal cauntespect of personal injury,
compensation by the Board in respect of the sarueiés will be reduced by the
amount of any payment received under such an amdsgttiement. When a civil court
has assessed damages, as opposed to giving judgBmetamages agreed by the
parties, but the person entitled to such damagssnba yet received the full sum
awarded, he will not be precluded from applyingtihe Board, but the Board's
assessment of compensation will not exceed the sssessed by the court.
Furthermore, a person who is compensated by thedBeill be required to undertake
to repay the Board from any damages, settlementcanpensation he may
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subsequently obtain in respect of his injuries. aimiving at its assessment of
compensation, the Board will not be bound by angifig of contributory negligence
by any court, but will be entirely bound by thentsrof this Scheme.

SECTION D

PROCEDURE AND IMPLEMENTATION

Procedurefor determining applications

33.

34.

34A.

34B.

35.

36.

37.

38.

39.

40.

Every application will be made to the Board asrsae possible after the event on a
form obtainable from the offices of the Board whistay, where necessary, seek
further information as to the relevant circumstance

Every application will be referred to two membefghe Board, at least one of whom
is an advocate or solicitor of not less than fiveang standing, selected by the
Chairman. They will consider the information anditsiments which have been

obtained, may request the applicant to attend tipem for the purpose of viewing his

injuries and will make an initial decision on the@unt of any compensation to be
awarded, unless, either because they are unabigrée or for any other reason, they
decide that the application should be referredh¢oBoard for a decision.

The applicant will be informed as soon as prabteavhether or not an initial
decision has been reached and if it has and andaisamade he will be given a
breakdown of the assessment of compensation, unlessBoard considers this
inappropriate, and if the decision is to refus@emtuce an award the reasons for this
decision will be given.

If an application is referred to the Board undetidde 34, the Board, but not the
members to whom the application was first referwitl,consider the application at a
hearing as if the hearing was at the request odpipdicant.

If the applicant is dissatisfied with the initidécision, he will be entitled to a hearing
before the Board at which the members who maderitial decision will not be
present.

An application for a hearing must be made wittiree months of notification of the
initial decision; however the Chairman may waivis time limit where an extension
is requested with good reason within the three mpetiod, or where it is otherwise
in the interests of justice to do so.

A decision of the Chairman not to waive the tinmeitl will be final.

It will be for the applicant to make out his cagdehe hearing, and where appropriate
this will extend to satisfying the Board that comgation should not be withheld or
reduced under the terms of Articles 15 or 16. Thplieant may be assisted by a
person of his own choice but the Board shall nolidi#de, and will not pay, the costs
of legal representation. However, the Board willda discretion to pay the expenses
of the applicant and witnesses at a hearing. Trewdmay be assisted by a person of
its choice.

The applicant, the Board and any person assisiingr of them will be able to call
and examine and cross examine witnesses and ¢olirtie documentary evidence.

The Board will be able to take into account anlevant matter, including any
information and statements considered by the twmibezs of the Board to whom the
application was initially referred under Article,3dnd may receive oral and written
evidence at the hearing.
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41.

42.

43,

43A.

The Board will reach its decision solely in thghli of the relevant matters taken into
account and evidence brought out at the hearingj,afirthe information, statements
and evidence made available to the Board membdtsbheimade available to the
applicant at, if not before, the hearing.

Procedure at the hearing will be as informal ascassistent with the proper
determination of the application, and hearings Willgeneral be public. The Board
may sit in private when it is satisfied that idissirable to do so in order to protect the
anonymity of the applicant and any other partieke Board will have power to
publish information about its decisions in indivadiwases, limited only by the need to
preserve the anonymity of the applicant and otlaetigs.

For the purposes of determining an applicatior, Board may require the injured
person to undergo a medical examination at the @bthe Board and, in any case
where the injured person refuses to undergo suaxamination, no payment shall be
made to him.

(1) If, within the 6 months after an applicantildormed of an award in his
favour, the applicant does not accept the awasdathard shall lapse and no
longer be payable.

(2) However, the Chairman may extend the timetferacceptance of the award
if —

(a) the extension is requested within the 6 mentéferred to in
paragraph (1) and the Chairman considers thatdfeest is made
with good reason; or

(b) the Chairman considers that it is otherwiséhe interests of justice
to do so.
3) If an application has been the subject ofratial decision under Article 34

and an award has been made on that basis, nothipgragraph (1) shall
prevent the making of an application in accordanith Article 36 for a
hearing in the same matter or affect the Board\weuao hear and decide
such an application.

Implementation of the Scheme

44,

45,

This Scheme will come into force on the first dafyMay 1991. Applications in
respect of injuries suffered on or after 1st Ma@ 1 Wvill be dealt with under the terms
of this Scheme. Applications in respect of injurgedfered before that date will be
dealt with under the terms of the Scheme which cemeeforce on the 1st June 1970.
Where an initial decision of the Board in respecam injury suffered before 1st May
1991 -

(a) is notified after that date, the time limittbfee months under Article 36 will
apply to any application for a hearing;

(b) was notified, but not accepted, before thaedan application for a hearing
will not be entertained after 31st July 1991 unlgmsBoard considers there
is a good reason to extend this time limit.

Cases in respect of injuries suffered before lay ¥991 may be re-opened, subject to
the conditions set out in Articles 22 and 25, ®view under the terms of the Scheme
which came into force on 1st June 1970. A decidigrthe Board not to waive or
extend the time limits referred to in this paradragll be final.
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