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ADDITIONAL COMMENTS

The PPC presented comments to the States on 16dniber 2013 on the proposition
of the Connétable of St. Helier — Elected Speakéne States (P.160/2013 Com.), but
has since been asked to provide members with additinformation about how a

post of Elected Speaker could work in practice ensdy if the States decided to
support the proposition.

These additional comments are in 4 parts.
Section 1 sets out possible options for a postefted Speaker in Jersey.

Section 2 reproduces a letter that the Bailiff genPPC on 25th January 2011 after
the publication of the ‘Carswell’ Report. Duringshiecent presentation to States
members, Lord Carswell referred to the Bailiff'#tdée and in the interests of fairness,
PPC is recirculating the letter which was origipadublished in R.28/2011.

Section 3 gives the text of the presentation tlwat L.Carswell made to members at the
Jersey Museum on 27th March 2014, so that thidaiseg in the official record and
made available to members who were not able taditte

Section 4 sets out the legal opinion given to tles@ell Panel by Mr. Rabinder
Singh, Q.C. that was also referred to by Lord Cetguring his recent presentation.
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SECTION 1 - OPTIONS FOR AN ELECTED SPEAKER IN JERSEY

Introduction

1.

Option

The Privileges and Procedures Committee has &slerd by several members
of the States to provide further information abdwtv a post of elected

Speaker would operate in practice if the propasitid the Connétable of

St. Helier is adopted. This section sets out varigptions that could be used
in Jersey and explains how an elected Speakerasted and operates in a
number of other small jurisdictions.

The Review of the Roles of the Crown Officerbe(tCarswell’ review)
published in 2010 proposed 2 main options for selgan elected Speaker,
namely: (i) choosing a current member; or (ii) séfey a person from outside
the Assembly. The Connétable of St. Helier hasatgukthis recommendation
of the Carswell review in his proposition. The Qe review set out its
reasoning for this recommendation in section 5fli&saeport as follows —

“5.19 We recognise that it may not be entirely gfréforward to find a
person willing and able to undertake the officePoésident of the
States. We acknowledge the force of the argumdnthwe have set
out above, that it could be difficult to obtain @wtable President from
within the ranks of the members of the Statespafth it may still at
times be possible. If a member were appointed, States might
consider whether an additional member should bectete or
appointed in his place. It may be preferable tokleaitside, to find a
person of sufficient standing who would be williteg undertake a
part-time post of this nature. Notwithstanding dificulties which
there might be in recruiting such a person, whigdrevemphasised by
several respondents, we are nevertheless hopefuintith the strong
tradition of public service in Jersey it would ktile feasible. We
therefore favour the election by the States ofrtRegsident, either
from within the membership of the States or outsitle

1 — Appointing an existing member as Speaker

The option of electing an existing member is st common method used
in large jurisdictions around the world. Large [mrients are able to
accommodate the ‘loss’ of a member from activetigali participation in
parliamentary proceedings more easily, althoughitifgact on a member’s
own future political career varies between diffénearliaments.

Speakers of parliament must set aside all paotitical allegiances during

their term of office, and in the United Kingdom Heuof Commons it is

accepted that the Speaker is unlikely to ever metiithis or her political party

role. In the UK the Speaker is not traditionallyaltenged by the main parties
at the next election, and stands as ‘The Speakd&irgere-election’, although

in May 2010 Speaker Bercow was challenged in Bugtkéim by Nigel Farage
of UKIP and by former Tory MEP John Stevens, ad a&I8 other candidates
who were either independents or from minor parties.
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5. The UK tradition can be compared with the positin Canada, where the
Speaker of the House of Commons stands at theabestion on his or her
previous party ticket and participates actively tire election as a party
member, being opposed by other party candidatethénusual way. In
addition, the Canadians do not have the same itvadif seeing a Speaker as
someone who will not return to mainstream politiath, for example, Claude
Richmond MLA serving as Speaker of the British Qafia Legislative
Assembly from 2001 to 2005 before then being apgpdiras Minister of
Employment and Income Assistance.

6. The option of electing a current member as Sgreék the most common
method used internationally, and common even inllspaliaments. For
example, in the Faroe Islands, which have a populaif some 49,500, there
are 33 members in the legislature (the Lagting) @amel of these members is
then elected as Speaker at the first meeting #fteigeneral election. Three
other members are elected as Deputy Speakers arelitha facility for the
Speaker to ask one of the Deputy Speakers to grddide Speaker wishes to
take part in any particular debate.

7. In the Canadian Northwest Territories, with goydation of some 43,500,
19 members are elected from single-seat constiteeno the Legislative
Assembly, and one of these members is elected eek8pat the first meeting
after each general election. The Legislative Asdgibnebsite gives a
helpful description of the Speaker’s duties —

“The Speaker, elected by all Members, assumes udsitign of
highest authority in the Legislative Assembly, aegresents the
Legislature in all its powers and proceedings. Thgies of the office
fall into three categories.

First, the Speaker acts as a spokesperson of tlsenidy in its
relations with authorities outside the Legislatu€ften, the Speaker
officially welcomes visitors to the Legislative ésbly.

Second, the Speaker presides over the sitting eefAdsembly and
enforces the rules, order and conduct of businddse Speaker
controls debates in the Chamber and ensures thatlddes follow the
rules and practices of the Legislative Assemblthag ask or answer
guestions, debate or vote. The key aspects of bepepker are
authority and impartiality. The Speaker does néetaart in debates,
ask or answer questions, or vote, except to pretdent_egislative
Assembly's budget or to break a tie. All questiand statements
during a formal sitting must be directed througk ®peaker.

Third, the Speaker is responsible for the daily guistration of the
Legislative Assembly. The many Legislative Asseerhployees who
provide services fothe Members report to the Speaker. When the
Speaker cannot be in the Legislative Assembly Cegntiiie Deputy
Speaker replaces him.”
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10.

In the Isle of Man, the 2 presiding officers atected in different ways. The
President of Tynwald who presides over meetingswiwald Court (the
Legislative Council and the House of Keys meetiogether) and over
meetings of the Legislative Council is elected frita members of Tynwald
at the last meeting before a General Election. Phesident elected, if a
member of the House of Keys, does not stand irldgtion and then remains
in office as President throughout the next elettman. If the person chosen
as President at this last meeting before the elexfior the House of Keys is a
member of the indirectly elected Legislative Colirtoe or she loses office as
a Member of the Legislative Council immediately ahds necessary for a
replacement MLC to be elected after the electidithough this method has
the advantage of enabling the President to becorffectigely a
‘supernumerary’ member of Tynwald and not affece tmumber of
constituency representatives, it should be noteat ih does have the
disadvantage that the newly-elected members havaput into the identity
of the President for their entire term of office.

The Speaker of the House of Keys (the dired¢gted Branch of Tynwald
which has 24 members) is elected in the normalgmaentary way at the first
meeting after the elections from among the 24 meslwé the House.
Somewhat unusually, in order to ensure that thelSgés constituents are not
disenfranchised, the Speaker is able to vote a¢tideof each debate, and the
records of the House show that current Speaker, Stgven Rodan SHK,
does so systematically. The Speaker is also theraamber of the House of
Keys who is able to abstain from voting in casddws this is necessary to
preserve his impartiality. As the House of Key# ks a casting vote for the
Speaker, the ability to vote normally with othermixers in fact gives the
Speaker 2 votes in the event of a tie, his origiaéé and, in the case of a tied
vote, a casting vote. Because of the unusual tnecal system in the Isle of
Man, the Speaker of the House of Keys is also ablelay a full part as a
normal elected member when sitting in Tynwald Coamnd in this role he can
ask gquestions, table motions and vote in the saayeas every other member.
The current Speaker is regarded as a very actigcj@m in the Isle of Man.

It is only fair to recognise that, as identifia the Carswell report, there could
be difficulties in identifying a suitable electedember willing to act as
Speaker in Jersey. In the absence of any reforrthen structure of the
Assembly, a member who was the sole representatigeparish or electoral
district may consider that his or her constituemtsild be disenfranchised if
he or she was appointed as Speaker, although asl attove, this is the
position in the Northwest Territory. Although it ghit be possible to allow the
elected Speaker to vote at the end of debatespgehs in the House of Keys,
many would undoubtedly see this as inappropriaterwtompared to usual
practice for a parliamentary Speaker, and it maypéeessary for the elected
Speaker to forego his or her right to vote. Itésertheless not impossible that
some members would be willing to serve as Speaglegticularly if they were
under the present structure a representative frgrarish or district that had
several Deputies or elected as a Senator.
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Option 2 — Appointing a person from outside the Assmbly as Speaker

11.

12.

13.

14.

15.

As indicated in the Carswell report and inpheposition of the Connétable of
St. Helier, an alternative option is to appoint pe&ker from outside the
Assembly.

This option is used in a number of other judsons, for example Gibraltar,
the Falkland Islands and some Caribbean parliaméints a particularly
suitable option for relatively small jurisdictions.

The States of Alderney consists of 10 members the President. The
President is appointed using the same methodsheged to appoint members
of the States, at an ordinary presidential electlba vacancy arises in the
office of President, a presidential by-electiohé$d within 3 months.

In the Falkland Islands, only 8 members arectete to the Legislative
Assembly and a member of the community is electedSpeaker by the
8 MLAs. The current Speaker, Hon. Keith Biles JPaswfirst elected as
Speaker in 2009 and he worked for a major inteonati British bank for
25 years before arriving in the Falkland Islands1®95 to take up the
appointment as manager of the local branch of gmk.bHe retired from that
position in 2002 and is active in many roles witthe voluntary sector in the
Islands.

Other small island communities such as Antigua Barbuda, Grenada,
Mauritius and the Cook Islands also have the optioalecting a person who
is not a member as Speaker. The system has thatadesof ensuring that no
electors feel disenfranchised by the appointmerithafir' representative as
Speaker, and it also enables the legislature toiappomeone who is not in
any way seen to hold strong political views. PP@saters that, as suggested
by Lord Carswell, there would be suitable membdrhe community to act
as Speaker and they could, for example, be fornsenimers or officers of the
States or people who were well respected in theraamity in Jersey.

Appointing an Elected Speaker

16.

PPC considers that if members are minded tpatphe proposition of the
Connétable of St. Helier, it would be possible the options of either
appointing an external Speaker or an internal Sgre#dk be available in
Jersey. In practice the appointment of a Speakddawork as follows:

Option A

16.1

After a general election a given number ofteld members, say 6, would be
needed to nominate a candidate as Speaker. Thasieated could either be
members of the States or persons who were not,tetlonly restriction being
that any person from outside would need to meets#me requirements for
gualification for office as an elected member. hday to allow all elected
members time to consider the nominations, it wdddappropriate to require
several days’ notice to be given (as happens aeptein relation to the
nomination of a Chief Minister).

Page - 6

P.160/2013 Com.(2)



16.2

16.3

16.4

At the first meeting of the Assembly afterem@ral election, the first task of
the new States, even before the appointment o€Cthief Minister, would be
to elect a Speaker from those nominated. In somepents this election is
presided over by the ‘Father of the House’, andthers it is chaired by the
Clerk and either option could easily be used irseler Those nominated as
Speaker could be invited to address the Assembiglation to the manner in
which they would seek to undertake their duties tade could be a short
period of questions allowed. A ballot or ballotsuMbthen take place in the
usual way to appoint the Speaker.

If the person appointed was a member of theerbly, that person would
have to set aside active political allegiancesrduhis or her term of office,

and as mentioned above this could impact on thebeumf members willing

to put themselves forward for the position of Spgahe Carswell report
suggested that consideration could be given totieteor appointing an

additional member to take the place of the mempppiated as Speaker, but
PPC does not believe this would be appropriate emessary, as it would
entail holding a by-election just after the nornggneral election. Most
parliaments accept that a member elected as Spealstrtake a break from
normal political duties during his or her term dfiae, and filling the seat

through a by-election could also jeopardize theaBees ability to seek

re-election in the same seat at the following gaingection.

If a person who was not a member of the Asgewdis appointed, that person
would become an extra member of the Assembly anddime given the same
legal protections as elected members throughoutrhiier term of office. The
position would not need to be a full-time positiand, although some small
honorarium may be payable, PPC does not considenttd be necessary to
pay the Speaker the same remuneration as electateng As it unlikely that
the Speaker would play any major civic role outdite Assembly, it would
not be necessary for him or her to have any siaiti degree of
administrative support other than that which witled to be provided by the
States Greffe.

Option B

16.5

An alternative would be for the Speaker to dbected by the outgoing
Assembly in the same way that the President of Bdn the Isle of Man is

elected from the members of Tynwald at the lasttingeefore a General
Election and then ceases to hold office (see papdg8). Under this model, at
the last Sitting of the States Assembly before agia Election, the outgoing
States Assembly would nominate, from among theimlmer, candidates for
the position of Speaker. Those nominated as Spea&aftd be invited to

address the Assembly in relation to the mannerhichvthey would seek to
undertake their duties and there could be a shasitgh of questions allowed.
A ballot or ballots would then take place in theualsway to appoint the
Speaker. The Speaker would be prevented from stgrfdr election to the

States Assembly in the subsequent General Eleetimhwould become a
‘supernumerary’ member of the States at the firgeting of the new
Assembly.
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17. Some have suggested that it would, as happestbér places, be necessary to
appoint a Deputy Speaker as well to preside ifSpeaker was not available.
PPC is not convinced it would be necessary to app@oipermanent Deputy
Speaker. It must be remembered that, unlike theeptesituation where the
Bailiff has many other duties and, in addition, relsathe presiding role with
the Deputy Bailiff, an elected Speaker would beicked to this position and
would need to give a commitment to be present wherStates were meeting.
It would be expected, for example, that the electjukaker did not
deliberately take holidays when the States were tdueeet. There would,
nevertheless, inevitably be occasions when the kKgpewas unwell or
unavoidably absent, but on these occasions it wsinigly be necessary for
an elected member or the Greffier to preside apdrapat present.

18. If the States adopt P.160/2013, there will kseps to the subsequent law
drafting process. The first will be to amend Ari@ of the States of Jersey
Law 2005 to remove the Bailiff from the constitutiof the States of Jersey
and to substitute Article 3 as to the presidencthefStates. It is feasible that
an amending Law could be drafted for debate in 20l%4. Standing Orders
will also be required to be amended; however, tmermdment to Standing
Orders will only be able to be debated once thenaiment to the States of
Jersey Law has been sanctioned by the Privy Caukgbssible timetable is
as follows —

P.160/2013 adopted by the States 29th April 2014

Draft amendment to the States of Jersey Law 20&eld by | 2nd June 2014
PPC

Draft amendment to the States of Jersey Law 20D&tdd by | 14th July 2014
the States

Work commences on draft amendments to Standingr®rde | July 2014

Privy Council sanction obtained in respect of theftd By December 2014
amendment to the States of Jersey Law 2005

Draft amendments to Standing Orders debated b$ttes 9th December 2014

Bailiff retires and legislation brought into force January 2015
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SECTION 2 — LETTER FROM THE BAILIFF OF JERSEY TO TH E
CHAIRMAN OF PPC, DATED 25th JANUARY 2011

(IDENTICAL LETTER SENT TO THE CHIEF MINISTER)

Dear Chairman

Review of the roles of the Crown Officers

1.

| refer to your letter of 17th December 2010 in ethiyou have asked for my
views on the recommendations contained in the Rewakthe Roles of the
Crown Officers chaired by Lord Carswell (“the Rewni§ | am happy to do so
and both the Deputy Bailiff and | would also wel@rthe opportunity of
attending upon the Committee to elaborate uponethimws and, perhaps
more importantly, to have an opportunity to respdadany other points
members of the Committee may wish to raise.

As the debate on the establishment of the ReviemelPshowed, the future
role of the office of Bailiff — and indeed Attorné&yeneral — is a matter upon
which differing political views may be expressed dhnerefore falls within the
sort of topic upon which | would not normally expsean opinion. However, it
seems to me inevitable and indeed desirable tis&iould on this occasion
express views on the recommendations of the Reviesay this for three
reasons. First, you have asked for a contributtomfme as has the Chief
Minister. Secondly, it seems to me desirable thaiivers should hear from
the current holder of the office of Bailiff as feetpotential implications of any
change to the existing structure. Thirdly, as tlewiBw states, the Bailiff has
an important role to play in safeguarding the atutstnal position of the
Island. A change to the Bailiff's role will have ampact in this area and |
therefore consider it proper for the Bailiff to egps his views.

However, | naturally accept unreservedly that teeiglon is ultimately one

entirely for the democratically elected membergha States and they will

decide, having placed such weight as they thinkdiin the views expressed
in the Review, whether any change to the curresitipo is desirable or not.

I made detailed written submissions to the Revied also attended to give
oral evidence, as did the Deputy Bailiff. Our regpe submissions and
evidence can be found on the Review's website abrdingly | do not

propose to repeat them. | confine myself to comamgntipon the specific
recommendations of the Review.

Recommendation 1

“That the Bailiff and Deputy Bailiff should continugo carry out judicial
work in the Royal Court

This recommendation is dealt with at paragraphs-563 of the Review. |
fully agree with the recommendation. The Bailiffshikeen President of the
Royal Court since the 13th century at the latest]l wefore the States
emerged. Judicial work has formed the most sigamifiQart of his duties and,
as the Review makes clear, the major part of thiffgatime is still spent on
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such work. The role of the Bailiff is historicalpssociated with the function
of Chief Judge. As the Review states at paragraph“®here was a clear
view, unanimous or practically so, among resporslémt the Bailiff should
continue to act as Chief Judge in the Royal Cate. consider that this is
unquestionably correct”.

Recommendations 2, 3 and 4

“2. The Bailiff should cease to act as Presidenttbhé States and the
States should elect their own President, eitherrfravithin or from
without the ranks of their members.

3. The Bailiff should continue to act and be recoged as the civic
head of Jersey.
4, The Bailiff should continue to be the guardianf ehe constitution

and the conduit through which official corresponder passes. He
should also receive copies of communications notrriong part of
the official correspondence which contain potentiabnstitutional
implications.”

6. | take these recommendations together becaushe d&elview suggests, they
are closely interlinked and it is not really po$sito consider one in isolation
from the others. The Review recommends that thdifBahould cease to
preside in the States but should remain as civad fe# the Island. | have to
say that, whilst this may be a tempting comprorfisesome, | do not believe
it is sustainable other than in the short termould summarise my reasons as
follows:-

® The Review makes clear that a large number of redgrus expressed
the view that the Bailiff was the most appropriated acceptable
person to act as civic head of the Island in viéwhe long history
and non-political nature of the office. The facattithe Bailiff would
normally be in post for a reasonable length of timas also
important. The Review went on to conclude (see p&8) that it
would be of great value to the people of JerseyttieBailiff should
continue to carry out these duties, which giveau$oto the public life
of the Island. The Review clearly attaches impartato the Bailiff
continuing as civic head.

(i) The Review asserts that the Bailiff could continaebe civic head
even if he ceased to be President of the Statesrédsons in support
of this conclusion are given in para 5.11.14. feafthere is only one
reason given, namely a historical one; that thdifBgiposition of
pre-eminence in the affairs of Jersey pre-dated fhigction as
President of the States and that his function asint of the States
derived from his pre-eminence.

(iii) This is true as a matter of history, but in modé@mes it is his
position as President of the States which has pihderd his status as
civic head of the Island. | know of no country arigdiction where a
person who is merely the Chief Justice is the awiceremonial head
of the country or jurisdiction. | accept that ifprf example, the
legislation enacting any reform provided in law fire Bailiff's
position as civic head, this would underpin it gowhile. However, |
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(iv)

v)

do not believe that it would last for more thaneavfyears. It would
simply not be sustainable over the longer peridike Bailiff would
become a remote figure unknown to members of taeSbecause he
would have no regular interaction with them. Noruwdbthere be any
good reason for him to be the person to receivigingsdignitaries
such as royalty, ambassadors etc or for him andnibers of the
Royal Court, to lead important ceremonial occasigukh as
Liberation Day and Remembrance Sunday or to attbedmany
community and charitable events as an apolitigalesentative of the
Island. It is his status as President of the Statesell as his historical
role which gives legitimacy to the performance ladge functions. In
my view, pressure would soon mount for such fumgido be
undertaken by the new elected President of thesStat

Indeed, the Review has within it an inbuilt potahfor conflict and
misunderstanding because it envisages at pardl3.1iat an elected
President would undertake some of the public engagés which the
Bailiff undertakes at present. One can readily saye difficulties
arising. Indeed, one would then have a situatioare/tthere were four
people who would have to be considered in relatoreremonial and
public engagements (including charity and communitatters),
namely the Lieutenant Governor, the Bailiff, theediddent of the
States and the Chief Minister. The potential fanfasion, uncertainty
and dispute as to who takes precedence or hasnsabiity for
various occasions would be enormous and would prrongopressure
mentioned at the end of sub-para (iii).

In short, whilst the Review says that it is impattgéhat the Bailiff
should retain his position as civic head, its rec@ndation will in
practice inevitably lead to in a comparatively shone to the loss of
that position.

If members of the States are convinced that thé&fBsihould no longer be
President, | would accept that the recommendatfoth® Review (that he
should cease to be President but remain as ciad)his preferable to an
immediate change whereby the newly elected Presidénthe States
immediately becomes civic head. This is because difficult to foresee the
consequences of such a sudden change and suchsnaa¢t@isually best dealt
with by way of gradual evolution rather than suddbange. The interregnum
would give time for mature reflection as to the@xaature of the role of civic
head, whether it should all be performed by onsgeetc. However, for the
reasons which | have given, members should not astipihe Review
proposals in the expectation that, other than éensthort term, the Bailiff can
remain as civic head of the Island. It is inevitabhat at some stage in the
future, the new President of the States would bectiva civic head, which
would be contrary to the recommendations of theié¥wand contrary to the
views expressed by respondents to the Review.

Turning to recommendation 4, | agree that the Bahould continue to be
the guardian of the constitution and the conduibugh which official
correspondence passes. The constitutional relaiphetween Jersey and the
United Kingdom is unwritten and to some extent utaie. It is based upon
custom and practice over many centuries. It isefioee essential from the
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10.

11.

point of view of preserving Jersey’s constitutioaatonomy that day to day
practice is consistent with that autonomy. A decidgiaken by Jersey for short
term advantage in relation to a particular mattay reate a precedent which
weakens Jersey’s long term constitutional positibris therefore of vital
importance that the Chief Minister of the day ierdd to any possible
implications for the constitutional relationship @vha particular matter arises.
He cannot rely on his civil servants for this asvadays they tend to be
appointed from the United Kingdom and are therefanéamiliar with the
subtleties of the constitutional relationship; amdny event, as non-lawyers,
they would not be in a position to advise on thenglexities of the
constitutional relationship. As the review makesaclat para 5.26, the Bailiff
is particularly well suited to provide advice orettonstitutional relationship.
He would usually have previously been Attorney GahéHe will be steeped
in the nuances and subtleties of the constitutioretdtionship. | entirely
support the conclusion of the Review thkti$ in our opinion of considerable
importance that the Bailiff should continue to goguthis role’

The difficulty is that it is hard to see how thide could continue if the Bailiff
were simply Chief Justice. The underpinning of higde in official
correspondence is that he is President of thesSfakeere is no logic in a mere
Chief Justice being involved in this correspondedaggin therefore, it seems
to me that, whilst this role could continue for &ik under the Review
proposals, it is inevitable that it will gradualyither in any event and will
certainly come to an end if the Bailiff ceases écchvic head.

I do not think it appropriate to comment on all tkasoning of the Review in
support of its recommendation that the Bailiff sldocease to be President of
the States. However, it may be helpful if | commemtwo aspects.

0] Who would be the new President?

It is easy to assert that the States can simplst @lePresident from among
their number. However, careful thought needs tgileen to the practicalities.
Jersey is a small community with a small parliaragnbody which will in
future comprise (following the decision last week) maximum of 49
members, possibly less if further reforms are immaeted in due course.
There is therefore a limited pool to choose fronenbers tend to stand for
election, quite naturally, because they feel stipadpout political issues and
wish to influence States policy to achieve the omtes which they desire.
This can be achieved by speaking and voting, byréwy a minister or
assistant minister or by being on Scrutiny. Theylaot be able to achieve
these objectives as President, as he must remdi® amad impartial during
debates. They would not therefore represent tlogisttuents on these issues.
Thus many members would simply not wish to beconesiBent. As to those
who might wish to do so, many would not be welltedito the role. The
States consists of strong minded individuals anesigmg over it is not
straightforward. Thus, while in a large parliameptassembly, one might
expect to find a member with the requisite skillsovis also willing to take on
the role, this will not necessarily be the case ismall assembly such as the
States.
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12.

13.

14.

15.

16.

17.

The election of a member who would otherwise hasenba Minister or a
leading member of Scrutiny would, | suggest, besa ko the States and not in
the Island’s best interests. Conversely, the @lacis President of someone
not well suited to the role would, | suggest, léad loss of authority of the
Chair and an adverse impact on the conduct of tecpdings of the States.

An alternative would be for States Members to el@achon-member as
President. If such a person had never previousiy lzemember, there would
be a steep learning curve and a lack of familismgyto what was required of
the office and what members expected. It wouldad®lst place a much

greater burden upon the Greffier and might wellunegythe appointment of
legal counsel to the President. An alternative wdwg to appoint a former
member of the States as President. However he e@rngght well have

considerable “political history” with the consequerthat any decision which
he or she made against a member who had previopggsed him or her
might not be well received.

The problems canvassed under this heading becosre raere acute if one
takes into account the need to have a Deputy Frmatsas well as a President.
It is simply not practicable for one person to fesat all the meetings of the
States and | know of no jurisdiction which does hate a Deputy President
or Deputy Speaker to assist in carrying out thegesl

| accept of course that these concerns are notmaintable and other small
assemblies managed their affairs thus. Neverthelmss has to pose the
guestion as to whether any change would amounntongrovement. The
Bailiff should be in a position to be an effectiaad impartial President. He
will be a qualified lawyer and a judge. These httiés should equip him to
rule on procedural matters and to preside withréggiired authority, dignity
and impartiality.

The review acknowledges the difficulties of findiaguitable replacement for
the Bailiff and is reduced to saying that it is fledul” that it would be feasible
(see para 5.19). This language does not suggestgmefidence on the part of
the Review.

(ii) European Convention on Human Rights

One of the reasons given by some who propose theva of the Bailiff
from the States is that the mere existence of gguas Presiding Officer
amounts to a breach of the European Convention omad Rights. The
Review has authoritatively concluded that this & 80. The opinion of
Mr Rabinder Singh QC (referred to in the Revievdtest quite clearly that
there would be no breach of the ECHR if the staju® were to be
maintained. It goes on to say that within the rtertyears, counsel’s opinion
is that the present arrangements will come to barded as incompatible, but
it is certainly unusual for a lawyer to predict hoase law will develop in the
future and it is hard to be see the basis upontwhi reaches that view.
Naturally, if it were to come about, Jersey woukd to change at that stage.
But it may not come about and it would seem préleréo do what is thought
best for Jersey rather than do something whichdaght to be second best on
the off chance that the law might change in therfut
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18.

19.

20.

21.

22.

Recommendation 5

“The Bailiff should remain as President of the Licasing Assembly, unless
an appeal is provided for”

I have no observation to make on this recommendatidh which | agree.

Recommendation 6

“The Bailiff should cease to be responsible for gimg permission for
public entertainments”

Successive Bailiffs have indicated that they woblkel happy to transfer
responsibility for public entertainments to sombeotbody. | repeated this
comment in my submission to the Review. It is noswed largely

uncontroversial and, for my own part, | am happygdatinue to undertake it
until a replacement body is provided for but | @gwéth the recommendation.

Recommendation 7

“The requirement of Article 1(1) of the Crown Advocates (Jersey) Law
1987 of the Bailiff's approval to the appointment & Crown Advocates
should be repealed.”

| agree with this recommendation.

Appointment of Bailiff and Deputy Bailiff

Recommendation 12(a)

“The membership of the recommending panel for the ppointment of the
Bailiff and Deputy Bailiff should be augmented by he addition of two
persons with substantial legal experience, one ofhem should be from
outside Jersey to be appointed by the Lieutenant Gernor.”

It seems to me that this is ultimately a matter ttoe Crown. However |
believe it to be a very unsatisfactory recommeiotati would hope that,
when the time for the next round of Crown Officppaintments takes place, |
shall be able to say to the Ministry of Justice tha Council of Ministers and
the Privileges and Procedures Committee are thafpugpposed to the
Review recommendation in this respect.

It removes power from the Insular authorities te kheutenant Governor. The
position hitherto has been that recommendationsjp@ointments to Bailiff

and Deputy Baliliff have been made entirely fromhivitthe Island; thus those
consulted, namely the Bailiff's Consultative Paf@presenting the States),
the Chief Minister, existing Crown Officers, member the Judiciary and the
senior members of the legal profession, have alhlvesidents of the Island as
has the recommending body itself (previously thdifiBand now the Panel

chaired by the Bailiff). The Lieutenant Governorshiaad no direct role to
play, although he has undoubtedly reported to thimigtly of Justice

(representing the Crown) as to the rigour of thecess which has been
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23.

24.

followed by the Insular authorities in making thescommendations. He is in
a good position to give an objective assessment.

Now, for the first time, it is suggested that thieutenant Governor should
nominate two out of the five members of the Pamel furthermore that one
of these should be a non-resident of Jersey. dems to me to be a highly
undesirable dilution of the Island’s autonomy awdgood reason is given for
it. It gives the Lieutenant Governor a role anduefce which he has not had
hitherto. We have only moved recently to a Pandlingathe recommendation
rather than the Bailiff alone and | have not heard/ criticism of the
procedure followed by the Panel. On the contrarngeems to me an ideal
process. It involves the States and the Chief Neni® some degree (by way
of consultation) but ensures that political consatiens play no part in the
appointments because States members are only tmessulhe system is thus
entirely consistent with good practice as laid dawthe various international
standards referred to in the Review. Furthermaris,hard to see what a non-
resident of the Island could bring to the procétsis those in the Island who
would be familiar with the reputation and expertidehe candidates and it is
the Island’s Bailiff and Deputy Bailiff who are Ingj chosen.

Indeed, it may well be that Lieutenant Governoentkelves would not wish
to undertake this role in that it would draw therarenfully into the process
and therefore possibly into matters of controvei$yis important for the
office of Lieutenant Governor that it be seen a&rey ‘above the fray’. The
proposal would prevent the Lieutenant Governorngjsthe entirely objective
assessment of the process which he can give umel@résent system.

Law Officers

25.

26.

| do not think it necessary to comment on recomragods 8 to 11

concerning the Law Officers save to say that | hlawen sent a copy of the
joint memorandum of the Attorney General and SwiiciGeneral dated 5th
January 2011 expressing their view and | do naotedis from any of their

observations.

I would however wish to comment on Recommendat@(p}l which
recommends that the recommending panel for theiajppent of the Law
Officers should be augmented by the addition of tmembers of the States, to
be appointed by the States and that, as a conssmjue¢he Bailiff's
Consultative Panel should no longer be consultedtaihe appointment of the
Law Officers. | agree with the observations of Ltiaav Officers in relation to
this recommendation. Given that the Attorney Gené&aresponsible for
prosecutions, it seems to me very important trebhiner appointment should
be free from political influence. There have beenasions in the last three
years when some elected members have quite wrgnglght to politicise the
prosecution process; so my objections are not ménebretical. Placing two
members of the States on a Panel of five runs agnto the requirement that
the appointment should be free from political iefice. Conversely,
consultation with the Bailiffs Consultative Panabt only avoids this
difficulty (because it is only consultation) buethumber of States members
whose views can be sought is much wider than a me&renembers. No good
reason is given for the change in the Review. Agdniis a matter for the
Crown but | would invite the Council of Minister @iPPC to agree formally
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that there is no objection to the current systerhi¢iv involves very wide
consultation but maintains the decision as to whomecommend in a non
political forum) and that the proposed change tsatceptable.

Conclusion

27. By way of conclusion | would mention two additiomaatters:-

)] The Deputy Bailiff has been fully consulted in teda to this letter
and the views expressed herein are the views bfdfats.

(i) The Chief Minister has also written seeking my \gewn the
recommendations contained in the Review and | aspamding to
him with an identical letter.

28. I hope that this letter is of assistance to the @dtee and, as stated at

paragraph 1, Deputy Bailiff and | would welcome tportunity of attending
upon the Committee to discuss the matter further.

Yours sincerely

Bailiff
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SECTION 3 — PRESENTATION TO STATES MEMBERS BY LORD
CARSWELL ON 27th MARCH 2014

Introduction

It is to me a great pleasure to return to Jerséychwhas a very special place in my
family’s affections. We have visited the island boliday every year for over
40 years, and | have got to know it fairly wellvisited more frequently over the
period of rather over a year when | was concerniédl thhe Review of the Roles of the
Crown Officers, and met a large number of peoplecemed with the States and
public affairs. It is a pleasure to renew acquaictatoday with some of them. | shall
be back once again on holiday next July, but | ekgleen to be rather more concerned
with the state of the tides than the state of titeon.

The States are now going to revisit the issfigheir presidency, as it seems an
appropriate time in the light of the Bailiff’'s pand retirement. | have been asked by
the PPC to give another presentation to the mendfdise States, something on the
lines of the one | gave when we published the Paiaport in December 2010, but
focussing on the issue of the position of the Baak President of the States.

Since | presented the Report in December 2010mémbership of the States has
changed to some extent, some new members, andsasoitne time since my earlier
presentation other members may find a refreshefuiel

| propose to go through that portion of the PanRkEport which deals with that issue.
I am not going to do so as advocate or enter ietmate about our recommendations,
though we were clear about our conclusions, beli¢ren and continue to believe that
they were correct and that we were right in puttimgm forward. | am going to set out
the considerations either way and the argumentaraév, and specify our reasons for
reaching our conclusions.

History of Review

In February 2009 the States accepted a propoditiahan independent review be
conducted into the roles of the Crown Officers. Tdrenal terms of reference, adopted
in May 2009, required the review to look into therrent role of, inter alios, the
Bailiff, with particular regard to his role as Chigustice, President of the States and
civic head of the island, taking into account

(1) the principles of modern, democratic and accouatgblernance and human
rights,

(2) the nature of a small jurisdiction, the Island’aditions and heritage, the
resources required, and the difficulties (if anyjietr have arisen in practice,
and

(3) such other matters as the Panel may consider releva

The Panel members were appointed by the Stategaderbber 2009. They consisted
of four Jersey residents, all local people of siagavho had no connection with the
work of the States. They were Mrs Marie-Louise Bagkt, Mr Geoffrey Crill,

Dr Sandra Mountford and Advocate lan Strang, witysetf as Chairman. They all
brought long experience of Jersey life and muchcqgive good sense to the
deliberations of the Panel. All the local membeaseytheir services on an entirely
voluntary basis and expended a great deal of timk edfort on the work of the
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Review. The Project Manager was William Millow, ersky civil servant, who carried
out the support work with exemplary efficiency awbnomy and made an invaluable
contribution to the Review.

The Panel set to work at once and during 2010 aeldries of interviews with some
26 witnesses. The interviews were all transcribathartually all placed on the public

website of the Review. We invited submissions frany interested person or body
and received some 67 written submissions, whiclistesks us greatly and again
virtually all were placed on the website. We helpublic meeting in St Helier for all

who might wish to attend, 26 people did and gavthes contributions.

The Panel members then reviewed all the materidl teethem, together with much
other documentation relevant to their task and amegh the Report, which was
published in December 2010, precisely on time aetl kelow budget. | am glad to
say that the conclusions and recommendations irRé@ort were all unanimously
agreed, without any dissents or reservations, sotfie report of us all. | emphasise
that it is the report of all the members, not pisinyself as chairman.

The people of Jersey are justly proud of theirdnistinstitutions, and have been very
well served by a succession of distinguished Bailfamongst whom the present
holder of the office has a highly honoured pladdje office has its roots deep in the
history of the Bailiwick, and the health of its iivnstitutions owes much to the wise
leadership of successive Bailiffs. We were very sooous from the written
submissions received and the oral evidence givahetdreview panel of the strength
of feeling among many citizens of Jersey that tlystesn has worked very
satisfactorily, that it is part of the unique hagé of Jersey and that it is unnecessary
to change it. We took full account of this feelimghich stems from a natural desire to
preserve arrangements which have served Jerseymviké past and with which many
people feel content. We were also conscious the#dommend changes which could
upset the equilibrium of a stable society wouldubértunate and misguided, and for
that reason we looked most carefully at any progpabange before recommending it.

To understand the almost unique position of thdifBai is helpful to look at the
history of the office and its development. That wast deliberately created, as
happens when a new written constitution is crediaticame about over a long period
of Jersey’s history. | would not presume to givel yolesson in your own history, but
a few signposts may help an understanding (albaétn Ch 3 of the Report). The
Bailiff was originally a delegate of the monarchdaossibly before that of the Duke
of Normandy. He was in effect put in charge ofth# civil affairs of the island, to
govern it in all those affairs. Under the™®&entury Constitutions of King John the
Bailiff and 12 Jurats administered justice in they® Court. The court could also
make ordinances, ie legislation governing the @land its people. The Royal Court
would consult the Connetables and Rectors, andrie this procedure evolved into
the States, in which the Bailiff naturally presidéthe composition of the States
changed over the course of the centuries and treytgally became a fully legislative
body, as opposed to a consultative one. Ever dimeenception of the process the
Bailiff has remained as the President of the Statke point of this brief survey is to
illustrate the development from the complete omt@poe of the Bailiff to his present
constitutional position, cf the monarch in the UKie Panel consider that his position
as civic head does not stem from his position asi@ent. Quite the reverse, his
position both as the President of the States and losead is a linear descendant of his
complete personal power over the island affairserwie was in sole charge of
everything. Naturally as the constitution evolveslds civic head took charge of the
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legislation on which the Royal Court was advisedh®/ Connetables and Rectors. He
remains civic head, but he is no longer himself ghreeminent legislative authority.
His presidency of the States remains in our viewhasvestigial part of his former
absolute power. That and his position as guardigheoconstitution and chief judge
of the Royal Court stem from his previous positamthe all-powerful civic head of
Jersey. We think it important to understand thisonsidering his functions today and
where we might go from here.

In our Report we looked at the time spent by th&ifBan his judicial duties and his
presidency of the States. On the figures giverstbausits in court on 70 to 100 days a
year, typically 80-85. That is materially less tharull judicial load. Chief justices
generally have to spend some time out of courtdmimistrative and public duties,
but even with these they as a rule sit for a sulislaproportion of the normal full
load. The Deputy Bailiff sits for about 100 dayseolittle more, and Commissioners
sit for some 150-200 days between them. The Baifikides in the States on varying
numbers of days per year, but the best estimatembaan make is that in a typical
year he might sit on about 20-30 days. It is diffido obtain a clear pattern of the
number of sitting days of the States, which appbépeshow a steady increase for
some years and then a decrease, but you as mewmitiebg in the best position to
judge the extent of the States’ sittings and tpattern. Whatever the exact numbers,
it is clearly quite a considerable commitment fog Bailiff. In order to accommodate
this inevitably he has from time to time to adjopart heard cases in the Royal Court,
which is not regarded as a satisfactory judiciakcpce if it can be avoided. These are
practical factors which have to be taken into aotou

Several previous reports considered the positiothef Bailiff as President of the
States. In 1946 a committee of the Privy Counciidied against recommending a
change. The Royal Commission which reported in 1@t8e to the same conclusion.
But that was then: many things have changed ancewbat different views now
prevail about such constitutional matters. In 2888 Clothier Committee concluded
that the role of the Bailiff should be modified atidit he should no longer sit both as
chief judge and as President of the States. Thegutethree reasons of principle for
this conclusion:

 The first is that no one should hold or exercisditipal power or
influence unless elected by the people so to da ilnpossible for the
Bailiff to be entirely non-political so long as lhemains also Speaker of
the States. A Speaker is the servant of an assendilyts master and can
be removed from office if unsatisfactory. The Hgilappointed by the
Queen'’s Letters Patent to a high and ancient offikeuld not hold a post
subservient to the States.

* The second reason is that the principle of semeraif powers rightly
holds that no one who is involved in making the dashould also be
involved judicially in a dispute based upon them.

» The third reason is that the Bailiff in his role @peaker of the States,
makes decisions about who may or may not be allawezpeak, or put
guestions in the States, or about the propriety shember’s conduct.
Such decisions may well be challenged in the R@glrt on grounds of
illegality but, of course, the Bailiff cannot si hear and determine those
challenges to his own actions.
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The States accepted other far-reaching changemneended by Clothier, but not this
one. There has been some criticism of the suffigieof the reasons given in the
Clothier report, but it did expand on them in @&fgtassage. Conscious of this, we set
out our reasons as fully as possible, so that memtan give consideration to all the
relevant points for and against our recommendation.

In Ch 5 of our Report we set out a series of remsdrich had been advanced, those in
favour of the change we proposed and those agddagher than set them all out
again, | shall try to group them into categories.

The reasons in favour fall into two main group ftinst is practical considerations:

» Itis wasteful of his time and valuable legal skiibr the Bailiff to spend large
amounts of time sitting in the States.

 He should as chief judge be more available to cauy judicial work,
especially hearing the most important and compéeses.

* It is unnecessary to have a person with the Bailiffigh legal ability to
preside in the States.

» Itleaves him at risk of involvement in politicadmtroversy.

The second group of reasons are based on corstabprinciple:

* It is inconsistent with modern ideas of democr&ych a practice is contrary
to the Latimer House Principles and Bangalore fkpies. In western
democracies it is unique to Jersey and Guernsey.

* It is open to challenge on grounds based on thefean Convention on
Human Rights.

Those who oppose the change do not accept theityatifithe reasons based on
constitutional principle. They also point to a nanbf practical reasons in favour of
keeping the status quo:

* The present system works satisfactorily. The Hadlin if required delegate
court work to the Deputy Bailiff and Commissioness sitting in the States to
the Deputy Bailiff or the Greffier.

* The Bailiff has pre-eminent legal skills, and uregauthority, both of which
make him by far the best fitted person to presidée States.

» Finding another suitable person to act as Presideuld be difficult.

* There is not a great risk of a Convention challer@eh risk as there is can
be minimised by the Baliliff recusing himself fromcase where the point
might arise.

* The change would detract from his position as digad of Jersey.

We set out our discussion of all of these reasdnsome length, taking up some
20 pages of our Report, and | would urge membersdd these carefully and weigh
them up in their minds. What | propose to do nowoiset out in fairly short compass
the reasons which prevailed with us in reaching aarclusions, and attempt to put
them into perspective, without attempting to repatiength the contents of our
Report.
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The reasons based on principle assumed the mosttamp place in our thinking. The
separation of powers occupies a fundamental posiianodern constitutional theory.
The independence of the judiciary from the legiskatand the government of the
jurisdiction is a necessary guarantee of impatyialh that it provides freedom from
political pressure and judges’ detachment from pladitical process removes a
possible source of influence in their decisionsisluniversally accepted that those
exercising judicial functions should not have beemcerned in making the laws
which they have to apply and enforce. The reastimaisif a judge has been concerned
in lawmaking, there is a risk, or a perceived riblat his interpretation of statutes may
be influenced by his understanding of the meanintheir provisions as they went
through the legislature. This principle is widelyccapted throughout the
Commonwealth, and is enshrined in constitutionatudoents which have been
accepted by Commonwealth bodies as correct. THeneaHouse principles are a set
of principles and guidelines adopted and agreed2@®3 at a meeting of
Commonwealth Heads of Government. The Bangalomciptes of Judicial Conduct
were adopted in 2002 by a group of senior Commoliiwgadges after wide
consultation with common law and civil law judgesd approved in 2006 by the UN
Commission on Human Rights. It is clear from thegEuments, and from the
benchmarks for democratic legislatures drawn up tye Commonwealth
Parliamentary Association in 2006, that membersthaf judiciary should not be
members of the legislature. In this respect JeaselyGuernsey are the odd men out of
the western world. Previous reports pointed topbsition of the Lord Chancellor in
the UK as being equally anomalous, but that has lbeanged since 2005 and he no
longer sits in any judicial capacity. Similarlygt®eneschal of Sark no longer presides
in their legislative body the Chief Pleas. We warrmed that people unfamiliar
with the historical development of Jersey and Gseynwho are told about the
Bailiff’'s dual role regularly express surprise, ahdnay be said that In this respect
Jersey fails to present to the wider world the ienafja modern democratic state.

We felt that the duality of the Baliliff's role cres some risk of bringing him into
political controversy, which as a judge he showdid There are a couple of ways in
which this could occur. First, if the States dedide limit debate in order to improve
procedure, the Bailiff as President would necelssée involved in the exercise of
discretion in making decisions, which may possitidycontroversial. Secondly, he is
not in a position to play an active role in deterimg the procedures and working of
the States Assembly, which is commonly done by igieg officers of other
legislatures. An elected President would be abl@ke a more proactive part in this.
Moreover, at present, if the Bailiff in his juditieapacity makes any criticism of the
executive, it may possibly be seen as political emednsistent with his position as
President of the States. If he ceased to be Praside would be able to make such
criticisms as he thought justified without suchoasequence.

These considerations we thought sufficiently commpgelto bring us to the conclusion
which we reached, but there is another factor whimlid prove extremely significant
and was much discussed by respondents to the Rewiewthink it important that it
should be taken into account. That is the possihitiat decisions of the Bailiff (in
which we include the Deputy Baliliff) might be heildvalid as being in breach of
Article 6(1) of the European Convention on Humargh®, which requires for
everyone “a fair and public hearing ... by an indejegt and impatrtial tribunal.”

The concept of a perceived risk is of importanced@termining this issue. Even
though a judge may not have been in fact influeryedny personal bias — commonly
termed subjective bias — it may be perceived bgaeable people that he may have
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been influenced by extraneous factors. That is contyntermed objective bias, and

its existence has been the ground for setting asidey decisions. We of course

presume that the Bailiff will be free of subjecti&s in reaching his decisions, but
the issue on which we must focus is whether it miglasonably be thought that

objective bias is established by reason of his neggfitip and Presidency of the States.
If that were so, it could be held that his decisiam some cases were in breach of
Article 6 of the Convention.

We considered the relevant case-law and felt thatigssue was significant and that
expert opinion was required about the extent ofrisle We obtained an opinion from
Mr Rabinder Singh QC, leading counsel in Londorhwibnsiderable experience (now
a judge). The full text is on the Review website $immarised his conclusions as
follows:

“(1)  On the current state of the authorities, imgiple there would be no
breach of Article 6 of the European Convention amtdn Rights if
the status quo were to be maintained.

(2) However, the international trend suggests thatlaw will change in
due course. Within the next 10 years, my view it tthe present
arrangements will come to be regarded as inconipatilith the
concept of judicial independence as embodied iniclert6, in
particular because the Bailiff and his deputy acthbjudges and
presiding members of the legislature.”

In our view this conclusion provided an additioredson why the Bailiff should cease
to be President of the States. If a challenge wewsaght now, it might not succeed,
though the climate of judicial opinion is such thatyself fear that the risk is real and
present. The Bailiff is no doubt likely to adopetpractice of recusing himself from
sitting in any case where he has presided in tléeStduring the passage of any
legislation whose interpretation or applicationnisssue. The difficulty in putting this
practice into effect is that it is not always apgdrat the outset of a hearing that a
particular piece of legislation will become mateiira this way. Moreover, it is not
regarded as desirable that a judge should havertceen himself on a regular basis
with the question of recusing himself. | fear thathe foreseeable future a successful
challenge could be mounted. We do not think thawauld be good for Jersey’s
international reputation if it had to make the dmameluctantly after litigation, which
could be protracted and expensive and in whicHestti attacks could be very publicly
made on Jersey’s institutions. Whereas if the Statade a change now they could
retain control of the process and remove the risgiawing a change imposed on them.

Actions have consequences and you will want to idencarefully what results will
follow if you adopt the proposal. We have done soselves, and formed our
considered opinion after a good deal of thoughtdiscussion.

There are certain clear practical advantages., FirstBailiff would be able to spend

much more time on his judicial duties. Litigatiangrowing ever more demanding and
complex and the Jersey courts have to decide dasuiad amount of important cases
for which the Bailiff would be available to devotés attention and apply his legal
skills. He would not have to delegate so many camed the necessity for

adjournments and recusing himself would tend t@mpear. If there are long and
complex cases of an important nature the Bailifuldobe available to hear them
without interruption, an important function of aiehjustice.
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Secondly, an elected President would be able tentmke public engagements and
other duties appropriate to his office, which trali§ is not always available to carry
out because of his workload or which he currentlfil§ by taking time away from his
judicial duties.

Thirdly, the Bailiff would be freed from the rislf political controversy. The States
would be able to make changes to their procedutiehamight involve the President
in making rulings. The President would be able tothis without having to feel
concern lest that involve him in possible politicaintroversy which a judge would
have to avoid.

I should mention at this point the question of tost of a change. We made a very
tentative estimate in our Report of a minimum ol £80 to £33,000 pa, but freely
acknowledged that it could be higher. As a “balpdigure that might give you the
sort of level which you might contemplate.

Two major issues remain, both of which have figuegdely in representations and in
comments made subsequent to publication of our iReplee first is whether it would
be readily possible to find a suitable person toeadresident of the States. | may say
at this stage that while we acknowledged that th#ifBhas pre-eminent legal skills
and authority when presiding, we did not consithet it was essential for a President
to possess such a high degree of skills in ordeetable to preside effectively. Many
legislative assemblies have presiding officers \ah® not in the same league as the
Bailiff as lawyers or constitutional experts, but able to carry out their duties
satisfactorily, with the assistance of experienpadiamentary clerks when they need
to turn to them. We acknowledge that it could b#ialilt to obtain a suitable
President from within the ranks of the membershef $tates, although it may still at
times be possible. If a member were appointedStages might consider whether an
additional member should be elected or appointddsiplace. It may be preferalite
look outside, to find a person of sufficient stangdivho would be willing to undertake
a part-time post of this nature. Notwithstanding dlifficulties which there might be in
recruiting such a person, which were emphasiseddweral respondents, we are
nevertheless hopeful that with the strong traditbpublic service in Jersey it would
still be feasible.

The second issue is the position of the Bailiffcasc head and whether he could
retain it if he ceased to be President of the Stafe a large extent the contrary
argument depends on the premise that his civicdigadtems from that Presidency,
but we regard that as quite mistaken. You will hawelecide from your own close
knowledge of Jersey and its affairs whether hitustavould be so diminished if he
ceased to be President of the States that he ooulshger be regarded as civic head.
We as members of the Review Panel, all but myssifients of Jersey, concluded that
he could. He has the position of Bailiff, to whichnsiderable power and prestige
have long been attached. One has to ask whethavatrof one part of his many
functions, even so important a part, would dimirhghstanding to that degree. We did
not think so, but the Balliff in his letter to thPC thought that it would, and he has
publicly expressed the same opinion. In that ldteiplaced considerable importance
on his status as President of the States rather i historical role as giving
legitimacy to the performance of his functions sgcchead. The Bailiff's views must
naturally carry great weight, but | would only pbout that they are not conclusive.
You can and will form your own views on this andhext issues and it is ultimately

Page - 23
P.160/2013 Com.(2)



your decision. You may also reach the conclusia ¢ven if the Bailiff cannot retain
the civic headship it is still necessary to maledhange we propose.

We also took the view, which we set out in someaitlethat the Bailiff should
continue to be the guardian of the constitution antbe the conduit through which
official correspondence passes. | need not gothealetails of this argument, but our
view was that he has unique knowledge and expezi@iclersey’'s constitutional
affairs and that he should continue to be in a tpwsiwhere he can bring his
experience and judgment to bear on matters whicly imave a constitutional
implication.

The members of the panel are conscious of the duglity of service given to Jersey
by generations of Crown Officers and the esteemhith they are held. That has led
many respondents to urge upon us that the institsitshould not be changed. We did
not dismiss that view, but understood the feeling arought it into account. It is
necessary nevertheless to take account of theapgwuehts in the democratic world of
the 2f' century. Jersey occupies an increasingly imponpant in that world and its
institutions are the subject of scrutiny from odésias they never were before. It has
committed itself to best practice in areas of ragah and good governance, a factor
which we have borne in mind in considering our reo@ndations.

It might be said that the Jersey institutions hawestioned satisfactorily more because
of the way in which those who occupied the postgehzarried out their duties than
because of the inherent suitability to the modeage af the institutions themselves.
One could say that the quality of their work masklee problems of principle that

were there. There has been a definite current ini@pthat the present situation is in
some respects inconsistent with modern ideas obdeany and that the roles of the
several Crown Officers should be amended. Jersey isaturing and developing

society which has seen substantial change in reg@sans, matching the development
of its significant international personality. In mya ways it punches above its
international weight. With that, however, come ggeanternational scrutiny and

challenge, and it is therefore important that thlarid’s core institutions are able to
withstand such scrutiny, to show themselves to mekeeping with established

principles of democracy and good governance. Oamixation of the issues and the
evidence put before us brought us to the conclugiah some further change in the
institutions is required if Jersey is to maintdagposition.

So we place these matters before for your congidarand decision, your function as
members of the States. Whatever conclusion yolhreaay | suggest that you keep in
mind the quotation from Thomas Jefferson which Jaegd at the beginning of our
Report:

‘Il am not an advocate for frequent changes in lamd constitutions, but laws and
institutions must go hand in hand with the progre6gshe human mind. As that
becomes more developed, more enlightened, as remowdiries are made, new truths
discovered and manners and opinions change, wihcttange of circumstances,
institutions must advance also to keep pace wahithes.”

The members of the Panel send their best wishgsutn your deliberations.

Page - 24
P.160/2013 Com.(2)



SECTION 4 — OPINION OF MR. RABINDER SINGH, Q.C.

Introduction and Summary of Advice

1.

| am asked to advise the Independent Review Part@diréd by Lord
Carswell) which has been established by the Switeersey, by resolution
dated 4 February 2009, to examine the roles of Gnewn Officers (in
particular the Bailiff and Deputy Bailiff).

For the reasons set out below, my opinion is that:

D) On the current state of the authorities, in prilecifpere would be no
breach of Article 6 of the European Convention omntdn Rights
(“ECHR") if the status quo were to be maintained.

(2) However, the international trend suggests thatahewill change in
due course. Within the next 10 years, my view it tthe present
arrangements will come to be regarded as inconipatilith the
concept of judicial independence as embodied inicler6, in
particular because the Bailiff and his deputy acthbjudges and
presiding members of the legislature.

Background

3.

There has been interest in the possible reformhefrbles of the Crown
Officers in Jersey for some time. The Royal Commoissy's of 1861, the Privy
Council Committee of 1946 and the Royal Commissinrthe Constitution in
1973 all recommended no change in the roles oBHikff. In 1999 the States
appointed a committee chaired by Sir Cecil ClothkeIC.B., Q.C., whose
report in December 2000 recommended fundamentaihgdsa to the
governance of Jersey, many of which were acceptddraplemented by the
States of Jersey Law 2005. However, one imporecemmendation was not
accepted. This was that the Bailiff should ceasactoas the president of the
States or to take any political part in the govaneaof Jersey: see chapter 8 of
the Clothier Report. The only change made to the ob the Bailiff in the
States was the removal of his casting vote.

The office of Bailiff has its origins in the 13tre@tury, when the Bailiff,
appointed by the Monarch, became responsible focivil administration of
Jersey. In due course, there developed both thelRiyurt and the States of
Jersey to assist the Baliliff. The three presemsralf the Bailiff are: (i) to act
as Chief Judge of the Royal Court; (ii) to act assklent of the States of
Jersey; and (iii) to act as civic head of Jersey.

In his capacity as Chief Judge, the Bailiff sitsbinth criminal and civil cases
and on occasion presides in the Court of Appeahddition, as Chief Judge,
he carries out a number of administrative dutiels,aokind which are
appropriate for a chief justice.

The Bailiff and his deputy are non-voting membefghe States of Jersey.
The casting vote was abolished by the law enaate8005. However, it

should be noted that that law confirmed that thesigiency of the States is to
be held by the Bailiff. The former Bailiff, Sir Ripg Bailhache, has estimated
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that approximately two-thirds of his time was sp@nhis role as Chief Judge
and on related administrative duties, and one-tlvaid spent in the States.

When acting as President of the States, the Bailiffle is to act as an
impartial speaker, ensuring in particular that 8tag Orders are observed.

Material treaty and legislative provisions

8.

10.

Although Jersey is not part of the United Kingddims not a state for the
purposes of international law. The UK is respomsifitr the conduct of
international relations and in particular is resgible for the compliance by
Jersey with the UK'’s obligations under the ECHR.

The Human Rights (Jersey) Law 2000 gives effectlénsey to the main
provisions of the ECHR in a manner which is similarthe UK’s Human
Rights Act 1998.

Article 6(1) of the ECHR, so far as material, paes that:
“In the determination of his civil rights and olditipns or of any

criminal charge against him, everyone is entitiec tfair and public
hearing ... by an independent and impatrtial tribunal

ECHR jurisprudence

11.

12.

The principal authority in the jurisprudence of taeropean Court of Human

Rights is McGonnell v United Kingdon{2000) 30 EHRR 289. That case
concerned the Bailiff of Guernsey, whose functiarese similar to those of

the Bailiff of Jersey. The applicant in that casal his judicial proceedings
concerning planning matters determined by the Baili

The European Commission of Human Rights, whichdivase been abolished,
decided by a majority of 25 to 5 that there hachteeiolation of Article 6(1)
ECHR. It did so on a broad basis. At paras. 60—61its Opinion the
Commission stated that:

“[60] The Commission notes the plethora of impaottaositions
held by the Bailiff in Guernsey. The Bailiff prestl over the
States of Election, (where he has a casting vtite)States of
Deliberation, (the Island legislature, where heoalmas a
casting vote), the Royal Court and the Court of dgipHe is
also the head of the administration of the Island presides
over four States Committees including the Appoinitee
Board, the Legislation Committee (which deals witie
drafting of legislation), and the Rules of Procedur
Committee. The Commission also notes that the siuvatio
decide the cases before the Royal Court, are ajgobby the
States of Election and that the Bailiff is the Rfest of the
States of Election and has a casting vote in tlemteaf an
equality of votes. The Commission further notest tha
appeal lay against the decision of the IDC [Island
Development Committee] beyond that of the Royalr€and
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13.

14.

15.

that therefore the Royal Court was the final — andeed, the
sole — court of the applicant’s case.

[61] The position in the present case was theretioae when the
applicant appeared before the Royal Court on 6 108§,
the principal judicial officer who sat on his cafiee Bailiff,
was not only a senior member of the judiciary af tbland,
but was also a senior member of the legislature Prasident
of the States of Deliberation — and, in additionsenior
member of the executive— as titular head of the
administration presiding over a number of important
committees. It is true, as the Government points that the
Bailiff's other functions did not directly imping®n his
judicial duties in the case and that the Bailifesgs most of
his time in judicial functions, but the Commissioconsiders
that it is incompatible with the requisite appeaes of
independence and impartiality for a judge to hagislative
and executive functions as substantial as thoskerpresent
case. The Commission finds, taking into accountBa#iff's
roles in the administration of Guernsey, that thet that he
has executive and legislative functions means thigt
independence and impartiality are capable of appgapen
to doubt.”

A short Concurring Opinion was given by Mr. NicoBmatza, as he then was.
He made it clear that his concurring view was auedi to cases where the
Bailiff sits in judicial proceedings which relate acts or decisions of the
executive; and that different considerations wapgly in cases where he sat
in disputes between private parties, “in which ¢hevas no lack of the
requisite appearance of independence.”

When the case went to the European Court of Humght®& that Court too
found there had been a violation of Article 6(1) HEC but did so on a
narrower ground than the Commission. At para. 4ifsaludgment, the Court
noted the Government's submission that the Coneentioes not require
compliance with any particular doctrine of the gapan of powers. At
para. 51 the Court then stated that:

“The Court can agree with the Government that eeitrticle 6 nor
any other provision of the Convention requires &3dab comply with
any theoretical constitutional concepts as suchk. guestion is always
whether, in a given case, the requirements of threvention are met.
The present case does not, therefore, require ghkcation of any
particular doctrine of constitutional law to thesjimn in Guernsey:
the Court is faced solely with questions of whetier Bailiff had the
required ‘appearance’ of independence, or the reduiobjective’
impartiality.”

The Court then considered the particular factshefdase before it and noted
at para. 53 that the Bailiff had had personal imenient in the applicant’s
case on two separate occasions, once as Deputiff Baill990, when he
presided over the States of Deliberation when iptedd DDP6 (Detailed
Development Plan 6); and the second when he pksider the Royal Court
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16.

17.

18.

19.

in judicial proceedings flowing from the applicantplanning appeal. At
para. 57 the Court expressed the basis for itslesioo as follows:

“The Court thus considers that the mere fact thatDeputy Bailiff
presided over the States of Deliberation when D@6 adopted in
1990 is capable of casting doubt on his imparjialithen he
subsequently determined, as the sole judge ofatér the case, the
applicant’s planning appeal. The applicant theeefbad legitimate
grounds for fearing that the Bailiff may have beefiuenced by his
prior participation in the adoption of DDP6. Thabudt in itself,
however slight its justification, is sufficient tdtiate the impartiality
of the Royal Court, and it is therefore unnecesdarythe Court to
look into the other aspects of the complaint.”

It will be noted that, in effect, the reasoning thfe Court treated the
requirement of independence in Article 6 ECHR amdedhe same as the
requirement of (objective) impartiality. It was tliact that the Bailiff had

previously had a personal involvement in the matteen acting as President
of the States of Deliberation which led to a legdte doubt about his
objective impatrtiality in the particular case befdiim. The Court was not
concerned, as the Commission had been, with ma&aab concerns about
whether a judge should be a member of the legr€latnd executive.

In this case Sir John Laws sat asaahhocmember of the Court and gave a
short Concurring Opinion. He emphasised that “thig basis upon which, on
the facts of this case, a violation of Article 6(tay properly be found
depends ... entirely upon the fact that the Bailiffoapresided over the Royal
Court in the legal proceedings giving rise to ttase presided also (as Deputy
Bailiff) over the States of Deliberation in 1990 evhDDP6 was adopted.” He
went on to say that:

“If it were thought arguable that a violation migh# shown on any
wider basis, having regard to the Bailiff's mulepfoles, | would
express my firm dissent from any such view. Whdrerd is no
guestion of actual bias, our task under Article)6fiust be to
determine whether the reasonable bystander — § faformed
layman who has no axe to grind — would on objecgv@unds fear
that the Royal Court lacks independence and ingdéyti | am clear
that but for the coincidence of the Bailiff's présncy over the States
in 1990, and over the Royal Court in 1995, theeerar such objective
grounds whatsoever.”

Again, it will be seen that Sir John Laws in effeeated the requirement of
independence in Article 6(1) as being the sambeasdaquirement of objective
impartiality and not as requiring any separation grinciple from the
legislature or executive.

In the light of the Court’s judgment the Royal Cour Guernsey adopted a
Practice Direction in 2001 with the effect that Bailiff was no longer the

president or a member of three committees of tla¢eSt the Appointments
Board, the Legislation Committee and the Rulesrot@dure Committee. In
addition, it was made clear that at the beginniihgdoninistrative proceedings
in the Royal Court counsel would have to raise @ojgction to the presiding
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20.

21.

judge sitting in that particular case and the gdsufor such objection. The
judge would also inform the parties in writing befothe hearing of any
previous involvement by him in issues to be consdéy the court.

The Committee of Ministers of the Council of Eurppdich has the function
of supervising the implementation of judgments bé tCourt of Human
Rights, was informed of these developments; and t@golution
ResDH(2001) 120 dated 8 February 2000 decidedtHistinformation was
sufficient to comply with the judgment itMcGonnell and constituted
measures taken “preventing new violations of theeskind.”

The Court’'s approach iMcGonnell was followed in the later case of
Pabla KY v Finland(2006) 42 EHRR 688. At para. 28 of its Judgmermt th
Court again emphasised that the concepts of indiepee and objective
impartiality are closely linked. At para. 29 the @bobserved that, although
the notion of separation of powers between thdipaliorgans of government
and the judiciary has assumed growing importancthénCourt’'s case law,
“neither Article 6 nor any other provision in th@m@ention requires States to
comply with any theoretical constitutional concergtigarding the permissible
limits of the powers’ interaction.” The facts Babla KYconcerned an expert
member of the Court of Appeal who was also a menafgparliament in
Finland. The Court did not consider that the pwditiaffiliation of the MP in
guestion had had any bearing on the case beforeNomhad the MP had any
prior involvement in respect of the legislationissue. At para. 34, therefore,
the Court concluded that:

“unlike the situation examined by it in the casds Ryocola v
Luxembourg... andMcGonnell v UK... [the MP] had not exercised
any prior legislative, executive or advisory fuoctiin respect of the
subject-matter or legal issues before the CouApyieal for decision
in the applicant’s appeal. The judicial proceeditiggefore cannot be
regarded as involving ‘the same case’ or ‘the sdmgsion’ in the
sense which was found to infringe Article 6(1) le ttwo judgments
cited above. The Court is not persuaded that the faet that the MP
was a member of the legislature at the time whersditeon the
applicant’s appeal is sufficient to raise doubtdcathe independence
and impartiality of the Court of Appeal. While tapplicant relies on
the theory of separation of powers, this principleot decisive in the
abstract.”

Domestic jurisprudence

22.

The above European jurisprudence has been appligdei domestic legal
context. InDavidson v Scottish Ministef2004] UKHL 34, the particular
facts raised the question whether a judge had bpparently biased (on the
objective test) in circumstances where he had pusly been Lord Advocate
and had spoken about proposed legislation whichiwéssue before him in
court. The House held that on the facts there heehbapparent bias. Of
particular interest for present purposes is théowhg statement by Lord
Hope of Craighead, at para 53:
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23.

24,

25.

26.

“Applied to our own constitutional arrangemer®apla KY v Finland

teaches us that there is no fundamental objeadianembers of either
House of Parliament serving, while still memberstloé House, as
members of a court. Arguments based on the thefoityeoseparation
of powers alone will not suffice. It all depends what they say and
do in Parliament and how that relates to the isgbieh they have to
decide as members of that tribunal. ... the objedtimmto be justified
on the facts of the case, not by relying on a thtal principle.

There must be a sufficiently close relationshipnaein the previous
words or conduct and the issue which was beforetibenal to

justify the conclusion that when it came to decttlat issue the
tribunal was not impatrtial or, as the common lavispt that there
was a real possibility that it was biased ...”

Again, it will be seen that the way Lord Hope exgses the principle in a way
which treats the requirement of independence agyhai effect the same as
the requirement of objective impartiality and notnaatter of theoretical
constitutional doctrine.

There are indications, however, that the requiremenh independence and
impartiality are not necessarily the same.Starrs v Ruxtor2000 JC 208,
at 232, Lord Prosser, considering the positioneshgorary sheriffs in the
administration of criminal justice in Scotland, ebged that:

“I am inclined to see independence — the need fludge not to be
dependent on others — as an additional substamerement, rather
than simply a means of achieving impartiality omperception of

impartiality. Independence will guarantee not otilat the judge is
disinterested in relation to the parties and theseabut also that in
fulfilling his judicial function, generally as wedls in individual cases,
he is and can be seen to be free of links withretbehether it is the
executive, or indeed the judiciary, or in outside)lwhich might, or

might be thought to, affect his assessment of th#ars entrusted to
him.”

This passage was cited with approval by Pill LJthe English Court of
Appeal inR (Barclay) v Lord Chancelld2009] 2 WLR 1205 (that case went
to the House of Lords but not on this issue).

In that case the Court of Appeal held that thetmosbf the Seneschal of Sark
was materially different from that of others whopesitions had been

considered in cases such Rabla KY and that he did not comply with the
requirement of independence in Article 6. HoweWeat case does not, in my
view, assist in relation to the position in Jerseythe Seneschal is not legally
gualified and the decision turned on the very paldir nature of the various

roles played by the Seneschal in Sark: see paga$95in the judgment of

Pill LJ. Again, at para. 67, Pill was at pains tvess that there is no

requirement in law for “slavish adherence to artralos notion of separation

of powers”.
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Discussion

27.

28.

29.

30.

31.

32.

In the light of the above authorities, it is clegr,my view, that the present
state of the law does not require a fundamentatatibn to the roles of the
Bailiff in Jersey. On the present state of the arities, the broad basis for the
conclusion inMcGonnellwhich found favour with the Commission did not
find favour with the Court (as the Concurring Opimiof Sir John Laws in
particular made clear). The narrower reasonindhefGourt has subsequently
been applied by the European CourfPabla KYand by the domestic courts
in cases such d3avidson

On the present state of the authorities, theretbere can be no objection in
principle to the Bailiff having the role of bothiehjudge and president of the
States of Jersey. Whether there is a breach ofl&@i ECHR will depend on
a close analysis of the particular facts of a giwase, including what (if any)
role the Bailiff played in relation to legislatidhat may be in issue in judicial
proceedings before him. In effect, as | have sadiex, the principal
authorities appear to treat the requirement ofpaddence as being the same
as the requirement of objective impatrtiality.

However, it is also my view that the present Revidfers the opportunity to

take a longer-term view, even though the curremtessf the authorities does
not require it. In my view, there are indicationsatt the requirement of
independence is in truth a separate and additiceglirement to that of

impartiality. This is for the following reasons.

First, the text of Article 6 ECHR itself requiresth independence and
impartiality.

Secondly, the passage | have cited fistarrs above contains the important
insight by Lord Prosser that the requirement ofepghdence means
something more than the requirement that a judgeldhbe disinterested in
relation to the parties and the cause before him.

Thirdly, the authorities to date appear not to hewesidered the impact of
emerging international thinking on this questiam,particular the Bangalore
Principles of Judicial Conduct 2002, which were rappd on 29 April 2003
by the UN Commission on Human Rights. At the tithattMcGonnellwas
decided, of course, this statement of internati@pahion was not available.
The Bangalore Principles make it clear that theievalf judicial independence
(called in that declaration value 1) is separatenfand additional to the value
of impatrtiality (called value 2). The principle ofdependence is defined as
follows: “Judicial independence is a pre-requiditethe rule of law and a
fundamental guarantee of a fair trial. A judge klhérefore uphold and
exemplify judicial independencén both its individual and institutional
aspects (Emphasis added) Principle 1.3 then sets opiegific application of
this principle as follows: “A judge shall not onbe free from inappropriate
connections with, and influence by, the executind kgislative branches of
government, but must also appear to a reasonabdendy to be free
therefrom.” (This does beg the question of what &reappropriate”
connections with the legislature but it is doubtftiiether membership of the
legislature would be regarded as an appropriataexiion.)
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33.

34.

35.

The Bangalore Principles then have as value 4 tireciple of propriety.
Principle 4.11.3 is of some interest in the presemitext and states that a
judge may “serve as a member of an official body,other government
commission, committee or advisory body, if such rership is not
inconsistent with the perceived impartiality andligmal neutrality of a
judge.” This would clearly permit, for example, maenship of a law reform
body but it is unlikely, in my view, to permit meetship of the legislature,
which is not expressly mentioned in this context.

Fourthly, the trend in the UK appears to suppod thew expressed in
chapter 8 of the Clothier Report, which may in dtmurse come to be
accepted as reflecting modern sensibilities. Asemdg as 2000 the Lord
Chancellor was the head of the judiciary in England Wales, sat as a judge
in the Appellate Committee of the House of Lordsd amade judicial
appointments. Since then, partly as a consequehcineo Constitutional
Reform Act 2005, the Lord Chancellor has been mmuglaas head of the
judiciary by the Lord Chief justice; no longer siis a judge and makes
appointments on the recommendation of the Judidddpointments
Commission. Moreover, the Law Lords have been reado¥Wrom the
legislature by the Constitutional Reform Act 200l &are now Justices of the
Supreme Court. Even though there was no grounceao that they were
behaving inappropriately as members of the Houdeads, public policy has
moved away from having judges as members of thislé&gre and there is
now a clearer separation of powers in the UK tlhane was just 10 years ago.

If the issue were to be litigated again in the fpean Court of Human Rights,
in another 10 years time, | consider that the neiagoof the Commission in
McGonnellmight well find favour with the Court. The Courta®not have a
strict doctrine of precedent and often departs fitsrown decisions or its own
reasoning, in particular to keep up with changirgria norms, as the
Convention is a “living instrument.”

Conclusion

36.

37.

For the reasons set out above, my opinion is tieaktis no reason in law why
the present constitutional arrangements in respedhe Bailiff should be
altered. However, the trend suggests that the dfdeistory is in favour of
reform and that the legal position will be differém 10 years time.

If 1 can be of further assistance, those instrgctime should not hesitate to
contact me again.

Rabinder Singh QC
Matrix Chambers
Gray’s Inn

London WCI1R 5LN

30 August 2010
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