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REPORT
Foreword

In accordance with Article 9(9) of the Administxati Decisions (Review) (Jersey)
Law 1982, the Privileges and Procedures Committesents the findings of the
Complaints Board constituted under the above Lawcdasider a complaint by
Mr. C. Berry against a decision of the Deputy Chidficer of the States of Jersey
Police regarding his dismissal from the Stateedely Police.

Deputy J.M. Macon of St. Saviour
Chairman, Privileges and Procedures Committee
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STATES OF JERSEY COMPLAINTS BOARD
29th October 2013

Findings of the Complaints Board constituted under
the Administrative Decisions (Review) (Jersey) Lavt982 to consider a complaint
by Mr. C. Berry
against a decision of the Deputy Chief Officer oftte States of Jersey Police
regarding his dismissal from the States of Jerseydfce

1. Present —

Board Members

Advocate R. Renouf, Chairman
Mr. F. Dearie

Mr. S. Catchpole, Q.C.

Complainant

Mr. C. Berry

Mr. C. Hopkins (representing Mr. Berry)
Ms. R. Freeman

States of Jersey Police

Mr. M. Bowron, Chief Officer

Mr. B. Taylor, Deputy Chief Officer

Mr. M. Pinel, former HR Operations Director
Mr. A. Sugden, former HR Manager

Mrs. L. Webster, Senior HR Manager

States Greffe
Mrs. L. Hart, Assistant Greffier of the States

The hearing was held in public at 11.00 a.m. orh Z9ttober 2013 in Le Capelain
Room, States Building.

2. Summary of the dispute

2.1 The Board was convened to hear a complaint byCMristian Berry (the
Complainant) against a decision of the Deputy Chifficer of the States of
Jersey Police to terminate his contract with theeeSt of Jersey Police, which
decision was subsequently upheld by an appeal pameprising the Chief
Officer of the States of Jersey Police and the direof HR Operations.

2.2 The Chairman formally welcomed both partiethtomeeting. He advised that
the Board had read all of the written submissiomd therefore only a brief
resume of the facts would be necessary from eatdh $ie reminded both
parties that the dispute was not about the legdyne Mr. Berry’s absences
from work, but would focus on the legal authoritydismiss and whether this
was able to be exercised by the Chief Officer ef Siates of Jersey Police
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3.1

3.2

3.3

and, if so, whether the process followed could L&cised in relation to
Article 9 of the Administrative Decisions (RevieWjersey) Law 1982, as
having been —

@) contrary to law;

(b) unjust, oppressive or improperly discriminatasy was in accordance
with a provision of any enactment or practice whighor might be
unjust, oppressive or improperly discriminatory;

(© based wholly or partly on a mistake of law actf

(d) could not have been made by a reasonable bbdgyersons after
proper consideration of all the facts; or

(e) contrary to the generally accepted principksatural justice.

Summary of the Complainant’s case

Mr. Hopkins advised that the complaint cente@® key elements, namely the
legality of the Managing Attendance Policy and thee of this policy in
relation to Mr. Berry.

The Board was advised that the Managing AttecelaPolicy had been
introduced into the Terms and Conditions of emplegtrfor all public sector
staff, but Mr. Hopkins had no recollection of itMirag been submitted to the
Police Negotiating Board or the Police Associafionnegotiation prior to its
implementation within the States of Jersey PolMe.Hopkins had, until his
retirement in 2012, been the Police Associatiomesgntative. He argued that
the Attendance Policy had been ‘imposed’ upon thkic® and he was quite
certain that the Police Association would not hdesn supportive of its
introduction, yet it was now displayed on the Rakcintranet pages,
reflecting the policies, procedures and publicaiapplicable to all Officers.
Mr. Hopkins claimed that there was no evidence that usual process of
discussion and negotiation had been followed pgoadhe introduction of the
Policy. In 2002, the Force Management Board hadovep the adoption of
the Policy (used States-wide for all public seamnployees) which the Chief
Officer of the day, in conjunction with Human Resms (HR), had amended
to include the words ‘Police Officer’, despite tfaet that Officers were not
employees but were appointees and therefore extlinde the Employment
(Jersey) Law 2005.

The Board was advised that the Police ForasdygLaw 1974 and the Police
Force (General Provisions) (Jersey) Order 1974 ilddtahe terms and
conditions of service for Police Officers and irded reference to when and
who could terminate that contract. It was noted tha legislation did not
include reference to the ability of the Deputy CGhiefficer (DCO) to
terminate an Officer’s contract for any reasongothan the Chief Officer not
being in post or unavailable to fulfil his dutiédr. Hopkins asserted that in
fact the legislation only allowed for the dismiseék Police Cadet (no longer
in existence) by the Chief Officer. The Board notbdt the legislation did
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3.5

3.6

state in some detail aspects pertaining to the itation of an Officer’s
contract by the Chief Officer if that Officer waertsidered unfit to continue
his duties due to ill-health and was entitled toedically enhanced pension.

The Board was referred to the 30th draft of(ttev enacted) States of Jersey
Police Force Law 2012 and noted that Article 11liclwhelated to the Terms
and Conditions of appointment of Police Officengp@ared to state that in the
future, responsibility for such matters would resth the States Employment
Board, rather than the Chief Officer. At no poinhsweference made in the
draft Law that an Officer's contract could be temated by the DCO, nor was
there any mention made of the Managing Attendanae&y? Mr. Hopkins
contended that if the Law Draftsman, Minister foorhk Affairs, Chief
Officer or States Members had wanted the DCO talile to terminate a
Police Officer’s contract, then this should haverbencluded within the draft.
Although Mr. Hopkins accepted that this was stiliraft, he questioned why
there was no specific mention of the DCO’s powersetminate, if this was
something he currently held. The Board later ndteat the draft Law had
recently been enacted, seemingly with no substrthanges which might
have impacted upon Mr. Hopkins’ submissions.

Article 9(3) of the Police Force (Jersey) La@74 provided that the Chief
Officer was responsible to the Minister for the geh administration,
discipline, training and organisation of the Forde. Hopkins opined that the
matter was clearly not a training issue, andlifitl been a disciplinary matter,
then Mr. Berry would have been entitled to legasistance through the
Association as well as an appeal to Jurats of thgaRCourt. He did not
consider that general administration extended ¢oinkroduction of a Policy
which allowed the DCO to terminate a contract anlihsis of attendance, and
therefore assumed that the Attendance Policy had b@roduced as part of
the organisation of the Force.

In commencing to address the second aspedteoaigument, Mr. Hopkins
accepted that the percentage figures quoted bydhning the appeal hearing
had not been accurate; however, the number of @fiteing managed in
accordance with the Policy had been correct. At tthee of Mr. Berry's
appeal, the attendance of 6 Officers was being gehan line with the
Policy. All six were uniformed Officers; all but MBerry were on Stage 1;
and three, including Mr. Berry, were on the sariét ahd therefore under the
same supervisors. Mr. Hopkins contended that at time there were
15 Officers with a worse sickness absence recad Mr. Berry, including a
number of supervisors, but owing to the natureisfilness, Mr. Berry had
the highest frequency of incidents, all short-teivir. Hopkins highlighted
that Mr. Berry’s absences had been inaccuratelgribesi as having been the
highest level and frequency, when the former wat ¢wrect. He also
highlighted that Mr. Berry’s probation had been pbeted in July 2007,
rather than August 2008 as indicated in the docismerbmitted to the Board
on behalf of the Chief Officer; and he contestegl tiotion that Mr. Berry’s
attendance had been raised as an issue duringdbatjpnary period when
the first recorded notes on this matter dated fikowember 2008, well over a
year after the completion of his probation. Thisinpovas immediately
accepted by the DCO.
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3.8

3.9

3.10

3.11

The stated aim of the Attendance Policy wasmprove attendance. Once
Mr. Berry’s illness had been diagnosed, his BradifBactor had improved
from 3993 in 2008 to a figure of 16 at the timetlé termination of his
contract. Mr. Hopkins considered that this shouttvén been regarded as a
great success worthy of support, particularly aachieved the aim of the
Policy.

Mr. Hopkins alleged that, at the first Stageeeting on 21st September 2011,
the DCO had asked Mr. A. Sugden, HR Manager, wieaterage number of
sickness absence days was across the Force aribdaddvised that it was
6 days. The DCO had then set that figure as thyetdor Mr. Berry to attain,
allowing an additional 10 days for medical proceguassociated with his
condition. The DCO had backdated 3 of the 6 daythéodate of the last
report from AXA, the occupational health advisersd therefore Mr. Berry's
target was no more than 3 days’ absence over ttiectoning year. However,
at a later meeting it had been confirmed that trexamge number of sickness
absence days within the Force was actually 10.94% dand Mr. Hopkins
contended that this revised figure should have WbéerBerry’s target, rather
than the 6 days.

The Board noted that, following the establishtrad the target, Mr. Berry had
not taken any sick days for a 3 month period and th@n had one day’s
absence. After 9 months he had taken a furthely8 dme of which he had
spent in hospital with dehydration. This had pratlua cumulative total of
7 days’ absence and, as this exceeded the targeth Wwhd been set, a third
stage meeting was convened on 19th July 2012.

Mr. Hopkins advised the Board that Mr. Bergdhbeen sent a letter from
Mrs. L. Webster, Senior HR Manager, asking himubrsit the names of any
witnesses he wished to call to give evidence atapigeal hearing, and the
letter had also stated that he could be accompanjea Trade Union/staff

association representative or a workplace colleagueemplate had clearly
been used for this letter which was not applicdbtePolice Officers, given

that it was illegal for Officers to be members ofrmde Union. Furthermore,
the letter also stated that no legal representata® permitted to attend, but
had Mr. Berry been facing disciplinary action, hewd have had the right to
legal representation. Mr. Hopkins emphasized tloaPalice Officer had ever
faced the termination of his contract on this basi®re.

Mr. Hopkins advised that he had asked for S3figden to be called as a
witness in relation to the setting of the 6 dayear Mr. Hopkins had wanted
to appeal the target of 6 days, which he claimed Ibeen set as a direct
consequence of the response given by Mr. Sugdéret®CO’s question. He
maintained that the DCO had not asked for the éfargut the average, and
therefore the response given by Mr. Sugden had beésieading. However,
Mr. Hopkins’ request had been refused by the CQi#iter, as he maintained
that Mr. Sugden had advised the DCO that the taxget 6 days as this had
been the ‘aspirational target’ set by the Chiefig@ff having achieved this
within his previous Force in the City of London. NHopkins had then
requested that Mr. Sugden not be allowed to attdred hearing as he
guestioned the accuracy of his evidence; however, Ghief Officer had
insisted that Mr. Sugden be in attendance to afisestDCO. Mr. Hopkins
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4.1

argued that, as the Chief Officer had been directiplved in the original
decision-making process by imposing the ‘aspiraiotarget, his position as
an independent chair of the appeal was confli@ad,he should have recused
himself and allowed another senior person to dhaiappeal.

The Board was advised that the Chief Officeravious Force had reduced
average sickness absences from 12.1 days to Gobed that this had been
achieved over a 5year period and with the involemof a business
psychology company.

Mr. Hopkins had also requested that Ms Freelneaable to attend the appeal
as a character witness in order to confirm thetitegcy of Mr. Berry’'s
illness, as well as his commitment to reducing dickness level. The Chief
Officer had also refused this witness on the bakat the validity of
Mr. Berry’'s medical condition was not in any doubts Freeman had been
allowed to submit a written statement which hadnbaeknowledged by the
Chief Officer and Mr. Pinel.

Mr. Hopkins contended that the appeal shoalktbeen an opportunity for
Mr. Berry to present all of the relevant facts, émel Chief Officer’s refusal to
hear certain witnesses had represented a breacttuwhl justice.

The Board accepted that there was a markestatice between someone with
a genuine medical condition and someone who siropld not be bothered
to attend work. Mr. Hopkins maintained that Mr. Behad improved his
attendance and was managing his illness, yet hééaal unfairly treated by a
flawed process which terminated his contract basegrevious absences. His
doctor had failed to diagnose his illness for asierable period of time but,
once diagnosed, his attendance had improved ensiynddowever, it was at
the point of improvement that his contract had beeminated. Mr. Hopkins
advised that there were at least 2 serving Offigétis criminal records who
had been sacked but then reinstated, followingpgea to Jurats under the
disciplinary procedure. Mr. Berry, who had comndtteo criminal offence,
had been given no such recourse even though hédedgenuinely ill — in
essence he had been treated less fairly than éctasheriminal. Mr. Hopkins
concluded by reiterating that Mr. Berry genuinesliéved that he had been
unfairly treated by the States of Jersey Police #ed Minister for Home
Affairs, who had failed to act and failed to revidve process.

Summary of the Chief Officer of the States of JergePolice’s case

The Chief Officer advised the Board that he thasAppeals Authority within

the States of Jersey Police Force. He contended ttleme had been a
misunderstanding about the 6 day ‘average’ anddt been an ‘aspirational’
target across the Force. The reason he had retusading Ms Freeman’s
witness statement at the appeal meeting was tleahath not been part of the
original hearing and, as it was an appeal, no ngdeace could be presented.
He maintained that the proper policy and procecha@ been followed. The
Chief Officer of Police advised the Board that, isthhe and his colleagues
could comment on matters of process, procedure poiidy, none were

gualified to interpret the law and they had actedemal advice provided by
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4.3

4.4

Human Resources. The Chairman reiterated thatebisidn would be judged
against Article 9 of the Administrative Decisiofefiiew) (Jersey) Law 1982.

The DCO advised that he had become involvedh whie process when
Mr. Berry had been placed on Stage 3 of the Politeyhad based his powers
on the provisions contained within the Police Fddmrsey) Law 1974 and the
Police Force (General Provisions) (Jersey) Ordet41%rticle 9(3) of the
Law provided that the Chief Officer was ‘responsilb the Minister for the
general administration and the discipline, traingmgd organisation of the
Force’ and it was considered that the Managingrmsiéece Policy fell within
this jurisdiction. The Policy, which had been adabtby the Police in
November 2002, was applicable to all public seciaff. The Board was
advised that the Policy was a 3 stage process bgedupervisors and
managers. Stage 1 involved discussions with arc@ffabout the length and
frequency of his or her absences and targets wareSgage 2 was a more
formal process applied if there had been no imprem@ since the
implementation of Stage 1. Subject to there beimgnprovement or a failure
to meet targets set, Stage 3 followed and invothiedreferral of the matter to
the DCO. During Stage 3 the Officer's continued BEyment and the
possible termination of his contract was discus$éd. DCO was firmly of the
view that he had the power to terminate a contithis stage of the process
if deemed applicable.

The Board was advised that Mr. Berry had joitiedPolice in July 2005 and
had completed his probation in July 2007. During fwiobation he had been
absent for 15% days in 2006 and 10 days in 200&.0@GO considered that
25% days was an extensive period of absence daripgbationary period.
Mr. Berry's attendance had first been reviewed ovéimber 2008, and there
were 44 incidents of absence across his policeecgi®9% days in total). In
2008, Mr. Berry had been placed on the first stabehe Policy and his
sickness record had been monitored for a 3 montiogoeln May 2010, he
had again been placed on the first stage of theesso In June 2011,
Mr. Berry had met with the HR Manager and Managdniendiscuss his
attendance, and it was at this meeting that arraeges were made for
Mr. Berry to be referred to AXA (Occupational Hédland he was placed on
the second stage of the process with a requirethahhis attendance show an
improvement over the following year. Targets westaklished and medical
certificates were required for each day’'s absergfeortly following the
meeting in June 2011, Mr. Berry received a diaghagi his condition. In
September 2011, Mr. Berry had been referred to D@ for a Stage 3
review, at which meeting the 6 day target was set.

The Board was advised that, on 19th July 202 @CO had met with
Mr. Berry for a second Stage 3 review. Mr. Berryd Hailed to meet the
targets set, and the DCO decided to terminate pyp®iatment as a Police
Officer in accordance with paragraph 13 of the &3olirhe DCO considered
that Mr. Berry had been given every opportunityingprove his attendance,
and was confident that the decision made had kmeefull and appropriate in
respect of the legal framework and the provisioiteiwthe Policy.
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Mr. M. Pinel, former HR Operations Directorspending to a question posed
by the Board, advised that whilst the 1974 Law rieed silent on
termination, it was now perhaps more of a possjbihiat the dismissal of an
Officer could prove necessary. Under Articles 1@&R9 10(3) of the States of
Jersey Police Force Law 2012 (not yet in force ibténded to replace the
1974 Law), express provision was made for the Neniso provide by Order
for the dismissal of a Police Officer, and for tiaister to confer the power
to dismiss on one or more of 3 independent botlesever, it did not appear
to the Board that the Chief Officer or DCO woulddyeen explicit powers in
this regard.

Mr. Pinel advised the Board that no single nroo association had ‘agreed’
the Managing Attendance Policy, as it had beenodhiced, not as a
negotiable policy, but as a consultative one, akinsimilar policies on
bullying and whistle-blowing. He expressed surprgethe notion that the
Association had not been consulted in 2002, buenasied that it would not
have been a matter which would have been subjectndgotiation.
Mr. Hopkins countered that all policies should eddt be signed off, and he
opined that there should be a signed policy agreeoe file to confirm that
some form of discussion had taken place and itneasimply imposed by the
Chief Officer.

Mr. Pinel affirmed that the aim of the Policasvto improve attendance. It
was normal practice for the Chief Officer to mainta distance from the
dismissal stage of the termination process in otHat he could hear any
appeal which might follow. Ms Freeman’s evidencd hat been required, as
there had never been any doubt about the legitirnbbdr. Berry's illness. He
maintained that it was not sufficient to state thatemployee fitted one of
2 options, namely being either ‘fit to work’ or fiinto work’ (in which case
an Officer would be pensioned on medical groundls). advised that an
Officer could be classed as fit for work, but mighot satisfy other
performance criteria, such as having poor timekegpi

Mr. Hopkins argued that whilst the ‘normal’ pedlure across States
Departments was that the Chief Officer would nophey to any discussions
leading up to an appeal, this had never been the wdhin the Police, as the
Chief Officer had always been involved in the hegsi for all disciplinary
matters. Moreover, there was no ‘normal’ procedurghis instance as the
situation was unique, and no-one had reached Stagéore within the Force.
He questioned why the incidences of absenteeisnimglihe probationary
period had not been addressed if they were corgidggnificant, particularly
as Mr. Berry could have been released from hisraohiat any point during
his probation on those grounds. Mr. Hopkins allegeat the matter had not
been raised until November 2008, some 16 montles tfe probation period
had ended. Mr. Hopkins had a clear understandinigoaf Orders would be
made as subordinate enactments, and noted that thedeew legislation the
power to terminate could even be extended to as@ivil Servant within the
Force. Mr. Berry added that the significance o thiould be that the Civil
Servant, as an employee, would be protected bigiti@oyment (Jersey) Law
2002 whilst the Officer, as an appointee, would not
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Mr. Pinel countered that there were a numberpolicies which were

applicable to all staff, irrespective of appointestatus, to ensure a
commonality within the service, such as attendabebaviour, and so on. He
acknowledged that Police Officers were afforded protection from the

Employment Law. It had been historically consider@dppropriate for

Officers to be employees in order to ensure thair thdependence and duty
to uphold the law was not compromised.

Mr. Sugden advised that the Chief Officer haatle it known that the 6 day
target for sickness absences was an aspiratiorssaathe Force. He insisted
that he had never meant to imply that 6 days was'dkierage’ across the
service, and could not remember being asked thstigueat the meeting in
July 2011. However, he was certain that had he bsked for the ‘average’
he would not have responded with that figure, &days was the lowest
average that had been achieved. It was notedttbaverage figure of 10.91
would have been publicised at monthly managemerdtings. Mr. Sugden
advised that he was reasonably confident that denbaer referred to 6 days
as the Force average.

The Board noted that after the meeting on @&ptember 2011, the DCO had
written to Mr. Berry confirming the decision madeimpose a 6 day target.
Within the letter, dated 23rd September 2011, ti@ODhad referred to the
most recent advice received from AXA that Mr. Beshyould not experience
‘more than average sickness rates’. The Board igumest whether this
‘average’ was deemed to be the Force average &g ésked why the actual
average at that time of 10.91 days was not then rsgher than the
‘aspirational’ target of 6. The Board was unsureywiis had not been made
explicit within the letter. The Board was adviskdtta ‘significant proportion’
of Officers had met the 6 day target during 2011-2@vith many Officers
taking no sickness absences in a calendar yeasadtnoted that the overall
figures included Officers who were on long-termksieave. Only Mr. Berry
had reached Stage 3 of the policy. However, it ackmowledged that until he
had reached Stage 3 he had not been diagnosea widdical condition, and
once the appropriate medication had been prescriteetiad vastly improved
his attendance.

Following an adjournment the meeting resunvird Pinel advised the Board
that in 2002 he had received a letter from the &rid.M. Attorney General
(now Bailiff) which had advised that under the 1%dlice Law, the Chief
Officer had the power to recruit and dismiss mermbair the Force. The
advice was privileged but Mr. Pinel undertook tpiach the Law Officers’
Department requesting the authority to releaséhie Chairman advised that
the Board did not wish specifically to access tdei@ but was interested in
the Department’s understanding of the same. Duliagourse of the hearing,
there was some discussion regarding the powesstis and the legal advice
which had been sought in relation to the legalityth@ termination. As the
matter had not been dealt with under the discipfima@de, Mr. Berry had not
been entitled to legal support from the Police Agsmn. The legal advice
received by the States HR Department had not beenlosed, and
Mrs. Webster advised that she had made a formakstdo the Law Officers
to share this with the Board. The DCO stated thait the Police had not taken
any legal advice, but had acted upon the advicengby HR. Some days after
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4.14

4.15

4.16
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the hearing, Mrs. Webster advised the Board by é-that, as a matter of
principle, advice from the Law Officers’ Departmemas not disclosed to a
third party. Furthermore, H.M. Attorney General hadvised that, as the
advice exclusively dealt with the application oé tBtates of Jersey Police’s
Managing Attendance Policy, disclosure of the aglwiould not have been
helpful to the Board in any event, as it did ndate specifically to the power
to dismiss Police Officers under the Police Fordergey) Law 1974. Some
days after the hearing, Mr. Pinel advised the Bodénd e-mail that
H.M. Attorney General had declined to release aycop the letter, but
Mr. Pinel was able to advise that, except in respecases of misconduct, the
letter did not give support to the statement that €Chief Officer had the
power to dismiss members of the Force.

The DCO stated that Mr. Berry’s target hadnbeeknowledged to be 6 days,
with an additional 10 days awarded for medicalttregnt associated with his
condition, should they be required. It was noteat the occupational health
advisers (AXA) had pronounced Mr. Berry as fit foll operational Police
work and the prognosis was for ‘average absendhdnfuture’. However,
AXA had not determined what this average amounsiok leave would be
and the DCO, in his letter dated 23rd Septemberl2@bd stated that
Mr. Berry ‘should not experience more than averaggkness rates’. The
Board asked why, when the Force average was ackdgetl to be
10.91 days, Mr. Berry had been required to achibmtter than average levels.
This in itself would have been a challenge to afffic€r, but this aggressive
target was doubly challenging given that Mr. Bdrad a pre-existing medical
condition.

Mr. Hopkins maintained that the Policy had rbaelawfully imposed.
However, if it was accepted as applicable, its awas surely to address
malingerers or ‘Monday clubbers’. He contended tiiair. Berry was a
malingerer, then he would have taken all 10 daysiclwhhad been
‘discounted’, when in actuality he had taken onhe @f the days from this
additional allowance. In essence, he had tried ttardeet the target imposed,
and had effectively achieved lower sickness rdtan the true Force average.

It was noted that in July 2012, Mr. Hopkinsd h@quested an additional
occupational health referral before action relattngMr. Berry’s sickness
absence be taken. However, the DCO had made thsiate¢o terminate
Mr. Berry's employment without the benefit of comigorary medical
evidence.

The Board was advised that the Chief Offidethe States of Jersey Police
was appointed by the States Assembly, and he m appointed Officers.
Paragraph 10 of the Police Terms and Conditiongpgointment provided
that sick leavémay be granted for a period of six months in aajendar
year at the discretion of the Chief Officer, buygeriod after six months may
be granted only by the Committee (now Ministdt)ivas questioned whether
this indicated that ultimately the Minister wasciontrol of the process and, if
so, whether the appeals process, which had beemdeoad by the Committee
in the past, should have been to the Minister rathen the Chief Officer.
Mrs. Webster advised that Mr. Pinel had been askeslt on the Appeal in
order to ensure a degree of independence. The Cifiieker advised that he
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had not been involved in the previous stages ofptioeess in order that he
could act as the appeal authority. The Board questi whether the Chief
Officer, who had set the target which Mr. Berry Hatled to meet, could be
regarded as sufficiently impartial. The Chief Odficaccepted that he had set
the ‘aspirational’ target but he advised that he luliberately divorced
himself from the process beforehand in order talile to hear the appeal. He
reminded the Board that third stage appeals weme, faut he had been
mindful of the impartiality issue, and had therefaalled upon Mr. Pinel to
attend, given his wealth of experience in such ensttHe was comfortable
with the way that the Appeal had been heard, andidered that the decision
made had been correct. Mr. Pinel added that itwsasl practice for appeals
to be heard by the Chief Officer of a Departmesttl@e Chief Officer was
responsible for disciplinary matters and ensurimgt fattendance levels were
maintained. Mr. Pinel also advised that managerBigctor level in other
Departments had the power to dismiss.

The Chief Officer advised that the 6 day tangas a long-term goal. He
acknowledged that the difficulty in achieving tlaisross the Force was that
long- and short-term sickness levels were collateditherefore staff suffering
from an illness such as cancer would impact uperotitcome. However, the
intention of the Policy was to reduce ‘managealgetiods of sickness.
Although the 5 people who had been on the Managitendance Policy at
the same time as Mr. Berry had all been uniforméit€@s, the Policy had
now been applied equally to supervisors and pleitihed Officers, as well as
civilian staff, although only 2 staff were being maged under Stage 1 of the
Policy as of that day. It was noted that in higeleof 20th July 2012, the DCO
had advised Mr. Berry that it was important th& Horce ‘deals with sickness
absence on an individual and case-by-case basid’ Aaticle 9 of the
Attendance Policy provided that ‘judgement and r@ison must be used’. The
DCO maintained that a consistent approach had tadem, and it was noted
that there had been several terminations underAttendance Policy in
respect of civilian staff. However, it was acknogided that civilian staff, as
employees rather than appointees, had recourse Emgployment Tribunal
under the Employment Law.

The Board was advised that ill-health discbdrgm the Force was dealt with
under the auspices of organisation of the ForcBc&$ held a special status,
and were subject to independent scrutiny espediatiyheir appointment and
removal from office. If dismissed for misconducffi€ers were able to seek
an independent appeal to the Chief Officer and ccdhen have a Jurat’s
appeal. The Board questioned whether non-attendemalel be regarded as
misconduct in terms of neglect of duty. Indeed, MrdBerry’'s illness not
been verified by doctors’ certificates, his abssnweuld have been regarded
as misconduct and he could have followed the diseify route. The Board
considered it ironic that someone who was genuinéhappeared to be
afforded less recourse than someone who was ageadin

Mr. Hopkins, in closing, reiterated his conim that the Attendance Policy
was unlawful and should not have been implemenyatido DCO.

The DCO maintained that he had been actirag@ordance with the powers
conferred by Article 3(3) of the Police Force (&s)sLaw 1974, and that the
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matter had been dealt with in the context of thganisation and management
of the Force. The DCO and Chief Officer considetteat they had correctly
applied the Laws and Policies available.

The Chairman thanked both parties for attendlie meeting and they then
withdrew from the meeting to enable the Board tesier its findings.

The Board’s findings

The Board considered whether the complainldcbe criticised on any of the
grounds outlined in Article 9 of the AdministrativBecisions (Review)
(Jersey) Law 1982, as having been —

(@) contrary to law;

(b) unjust, oppressive or improperly discriminatasyin accordance with
a provision of any enactment or practice whichrisnight be unjust,
oppressive or improperly discriminatory;

© based wholly or partly on a mistake of law actf

(d) could not have been made by a reasonable bbdgyersons after
proper consideration of all the facts; or

(e) contrary to the generally accepted principksatural justice.

The Board expresses its gratitude for the cheakr helpful submissions that
were addressed by both parties during the courdediearing, particularly as
neither party was legally represented and the Caimiplraised difficult
guestions of law. The Board wishes to make it dleat nothing in its findings
is a criticism of the Chief Officer, the Deputy €hiOfficer or any other
member of the Jersey Police Force. It was eviderthé Board that both
Officers were diligently and proactively endeavogrio address a relatively
high average absenteeism rate within the JersegePBbrce, and operating
within what was an unsatisfactory legal framework.

As noted above, as a result of neither paringokegally represented, the
Board reached its conclusion without the benefifudflegal argument on the
meaning and effect of the legal provisions whichraveelevant to this

Complaint, although it is correct to note that 2wbers of the Board are
legally qualified. Naturally the Board reacheddtsnclusions on the basis of
the information that was provided by the partiepas of their submissions.

The Board considered that the key issue wash&he¢he Chief Officer and
DCO had the power to appoint and dismiss a Politedd, and whether this
was able to be determined by the proper constructfdhe relevant primary
and subordinate legislation.

The Board acknowledged that under Article 3f3)he Police Force (Jersey)
Law 1974, a Police Officer was granted all of thewprs and privileges
relating to policing which a Connétable or Centertiad by virtue of the
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common law or of any enactment for the time bemgpice, save for certain
powers which were expressly reserved to the |&t@fficers by virtue of
Article 3(2) of that Law. It is significant that BRolice Officer is not an
employee. A Police Officer is an office-holder. Adividual is appointed to
that office by the Crown. An Officer swears allagia to the Crown to carry
out his or her duties “with courage, fairness amedrity, protecting human
rights and according equal respect to all peopled, &ao the best of the
person’s ability “to uphold the laws and usagedarkey, cause the peace to
be kept, prevent offences against people and pro@erd seek to bring
offenders to justice according to law”. That encdgi®s the important
features of the Officer’'s duty. It is for that reaghat it has, historically, been
felt that it would not be appropriate for Officdtsbe employees. One of the
concerns has been that, by making a person an gegpld@olice Officers
might find themselves in a position where theirependence and duty to
uphold the law is compromised.

For Mr. Berry, that means that he had no rigiitslaim unfair dismissal and
could not seek the protection of the employmerislation that is extended to
employees of the States. The Board expects thah wassing legislation

concerning Police Officers, the States must beupnesl to have intended that
the independence of the Officers was protectedlzaicthey were also treated
fairly.

Article 8 of the Police Force (Jersey) Law 193bvides, inter alia, as
follows —

8 Duties and powers of Minister

Q) It shall be the duty of the Ministgre. the Minister for Home
Affairs] to secure the maintenance of an adequate and
efficient Force in Jersey and for this purpose tmister
may —
€)) provide and maintain such buildings, structusesl

premises and make such alterations to any buildings
structures or premises already provided, as may be
required;

(b) provide and maintain such vehicles, apparatus,
clothing, equipment and other articles as may be
required.

(2) The Minister shall determine the ranks in th@rde and the
number of persons of each rank which is to corstithe
establishment of the Force.

(2A) The States Employment Board shall under thisagraph
determine the pay, conditions and gratuities of iembers
of the Force, other than the Chief Officer and Deputy
Chief Officer.

3) The Minister may by Order make provision fory anatter
which it considers necessary for the proper adniai®n of
the Force and generally for the purpose of carrythg Law
into effect and, in particular, but without prejadi to the
generality of the foregoing, may make provisionfor
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@) the retirement of members of the Force andtlier
payment of pensions and gratuities;

(b) the qualifications for appointment and promatiof
members of the Force.

Article 9(3) of the Police Force (Jersey) La&@v4 provides —

3) The Chief Officer shall be responsible to thmister for the general
administration and the discipline, training and argsation of the
Force and of the Port Control Unit.

It is Article 9(3) which the Deputy Chief Oféic understood conferred the
power on him on to dismiss Mr. Berry. What is netible about the above
provisions is that there is no explicit provisiattsrg out who may dismiss a
Police Officer. This is, in the Board’s view, anfortunate omission. It notes
that it has been rectified since Mr. Berry's dissaisby the enactment of the
States of Jersey Police Force Law 2012, assumimgdievant provisions of
that Law are brought into force. Under Article 10&hd (3) of the new Law
(yet to be brought into force), express provisisnmade for the Minister to
provide by Order for the dismissal of a Police €¥fifrom office, and for the

Minister to confer the power to dismiss on one arenof 3 independent
bodies, namely the States Employment Board, theofpments Commission

and the Police Authority. What is also noticealtdlewd the Law is that it is not
the Chief Officer or the Deputy Chief Officer whoould be entitled to

dismiss a Police Officer.

The only relevant Order made under Articlef8he Police Force (Jersey)
Law 1974 to which the Board's attention was draweswhe Police Force
(General Provisions) (Jersey) Order 1974. This ipgesy inter alia, as
follows —

(a) Paragraph 2 sets out the requirements for appent as a Police
Officer. It is important to note that, under theoyiso to that
paragraph, the Minister (but no other person) hagpbwer to appoint
a candidate who does not fulfil all of the requigsis;

(b) Paragraph 4(1) provides that the Minister mapn the
recommendation of the Chief Officer extend, redoceispense with
the period of probation of 2 years provided by geaiph 4(1);

(© Similarly, paragraph 4(2) provides that the idier may dispense
with a probationer’s services if, in effect, ittlreought that the person
is not suitable to be a Police Officer;

(d) Paragraph 5(1) provides that promotion is torfaele by the Minister
on the recommendation of the Chief Officer;

(e) Paragraph 8 provides that any member of thee~aho wishes to
resign shall, unless provision to the contrary baden with the
approval of the Minister, give to the Chief Offiaeme month’s notice
in writing;
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() Paragraph 10 makes various provisions setting mter alia, the
power of the Minister to vary the age of retiremant@n individual
case and providing for a pension when a membehefRorce is
“required by the Minister to retire on medical gnos before
completing 25 years of service”.

In addition, Police Officers are subject te tRolice (Complaints and
Discipline) (Jersey) Order 2000. This was made yant to the Police
(Complaints and Discipline) (Jersey) Law 1999. Buard understands that
this does provideinter alia, for the Chief Officer to dismiss an Officer if
certain prescribed procedures are followed. Cliticdhowever, an Officer
who is subject to those procedures has the rightgdal representation and,
ultimately, an appeal to 3 Jurats (i.e. an indepahdppeal body). As noted
above, Mr. Berry's employment was not terminatedlarnthe Disciplinary
Code and, as such, he did not have the benefiosktprocedural protections.

The Board's review of the relevant legislatied to the firm conclusion that
all relevant powers to relating to the appointmeina Police Officer and the
termination of that appointment rest with the Miars At every stage, it is the
Minister who makes the relevant decision, eithenalor on the advice of the
Chief Officer. Subject to the normal public law stnaints, it is open to the
Minister to provide by Order for that power to besecised by another person
in certain circumstances. That is confirmed by térens of the Police Force
(General Provisions) (Jersey) Order 1974 and tHed?¢Complaints and

Discipline) (Jersey) Order 2000 referred above.

Article 9(3) of the Police Force (Jersey) L&974 does not, it appears to the
Board, act to confer on either the Chief Officertloe Deputy Chief Officer
any separate power to dismiss a Police Officersifant to that Article, the
Chief Officer is responsible “to the Minister” féhe discipline, training and
organisation of the Force. Neither the Chief Offinet the DCO has powers
in relation to the appointment or termination of @fficer's appointment
under the Police Force (General Provisions) (Jgr€eger 1974. In simple
terms, the Chief Officer’s role is to run the foi@ed to advise or recommend
certain courses of action to the Minister whicheeaffan individual office-
holder, but it is the Minister who is responsibbe making the final decision.
In turn, the Minister is accountable to the Stated the Royal Court for his
actions. That is also consistent with the genem&rést in ensuring that
holders of the office of constable are protectetnfunwarranted interference
in the exercise of their duties.

That conclusion is reinforced by the “StatetmeihnTerms and Conditions
Appointment to the Post of Police Constable” thasvsigned by the then
Chief Officer and Mr. Berry appointing the latterthe Force. In particular —

(a) paragraph 1 of the Statement asserts exprisgi{iThis agreement is
between the Chief Officer, States of Jersey Padicebehalf of the
Home Affairs Committee and Mr. Berry”. In other wisr the Chief
Officer was acting as agent for the Home Affairsi@attee (now the
Minister) but it was the Home Affairs Committee ythe Minister)
which was the relevant body that appointed Mr. Béarhis office;
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(b) paragraph 2(i) states expressly that the appeint is subject to the
terms and conditions of the Police Force (Jerseyy 1974 and the
Police Force (General Provisions) (Jersey) Ord@r41This is to be
expected. The appointment is governed by the retegtatutory
provisions relating to the States of Jersey Pdlimee;

(© paragraph 10 provided that sick leave for aggeof 6 months in any
calendar year could be granted at the discreticthenfChief Officer,
but that any period thereafter could only be grdrg the Home
Affairs Committee (now the Minister), thereby confing the
ultimate responsibility of the Minister for regulay the terms of
Mr. Berry’s appointment;

(d) paragraph 12 specified that rules of conducPolice Officers are
prescribed by the Police (Complaints and Disciplifersey) Law
1999, and that details regarding the disciplinaryoa which will be
taken in the event of misconduct are set out inPtbkéce (Complaints
and Discipline Procedure) (Jersey) Order 2000. dtsdhabove, as we
understand it, the latter provided for legal reprgation during the
disciplinary process and an appeal to an indepérmbely;

(e) paragraph 18 provided that “Termination of &vs by one month’s
written notice on either side”. The phrase “on eitkide” can only
refer to the relevant parties to the Appointmemtode parties are the
Minister and Mr. Berry. In other words, there was gpower in the
Chief Officer or the Deputy Chief Officer to terraite under that
provision unless they were acting as the duly aigad agent of the
Minister.

The Board gave consideration to the termshef Managing Attendance
Policy. It noted that, as the title implies, thésa Policy. It is hot an Order by
the Minister. By definition it cannot confer widpowers on any person other
than permitted by the law. It was made under Aetf(3) of the Police Force
(Jersey) Law 1974. Since, however, that Article sddowt contain any
delegation of the power to terminate the appointnodra Police Officer, it
follows that a policy developed pursuant to suctiche cannot confer on any
person any powers of termination.

Critically, the Board considers that paragraplof the Managing Attendance
Policy does not purport to confer a power of digai©n any person. What it
actually says is as follows —

13. THIRD STAGE

13.1 If there is no improvement in attendance leydiven review date, the
Chief Officer or the Deputy Chief Officer, and amesentative from
Human Resources, Chief Minister's Department in ¢hse of Civil
Servants and Manual Workers, will attend an intewiwith the
employee and their representative to discuss coetinemployment
with the States of Jersey and possible terminaifaontract.
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13.3 Existing practices and procedures regardingrmiaation of
employment will apply.

It follows from the above that Article 9(3) thfe Police Force (Jersey) Law
1974 does not, in the Board’'s view, confer any powme either the Chief
Officer or the Deputy Chief Officer to dismiss aliPe Officer. As such,
although acting in good faith and on the basis haf advice that he had
received, the Board does not consider that the ephief Officer had any
legal power to dismiss Mr. Berry.

Even if that were not correct, paragraph 13thef Managing Attendance
Policy does not purport to confer a power of disaion the Deputy Chief

Officer or the Chief Officer. All that is envisagdd that paragraph is a
discussion about continued service with the FoBeh a discussion might
lead to a number of outcomes, including resignatorecommendation to the
Minister to allow the Officer to retire on mediggdounds, or termination. If

the latter course was adopted, howetexjsting practices and procedures”

had to be followed. The only relevant practices pratedures — and, indeed,
the only relevant powers — would be under the Bolf€omplaints and

Discipline) (Jersey) Order 2000 or, potentially, llye Minister under

paragraph 18 of the Statement of Terms and Comnditighich provides that

termination of service is by one month’s writtertio® on either side.

It follows that the Board concludes that maitthe Deputy Chief Officer nor

the Chief Officer had the power to dismiss Mr. Bdrr the way that they did.

If they wished to terminate his appointment, thbgusd have followed the

procedures prescribed under the Police (Complaints Discipline) (Jersey)

Order 2000. If there is or was no relevant provisimder that Order, or any
Code made pursuant to it, which could be utiliskdn there is a lacuna in the
Law. It would simply be a matter for the Ministerdathe States to determine
whether the Law ought to be amended for the futang, indeed the Board
notes that the 2012 Law has empowered the Minisiemake relevant

provision by Order.

The matter does not, however, end there. Tlard considers that
Mr. Berry's dismissal was also invalid on at le2sither grounds.

On 21st September 2011, Mr. Berry was setgettaf no more than 6 days’
absence over the ensuing 12 month period. The Bioadd that Mr. Berry
was led to believe that 6 days represented theagegaabsence for the Force at
that time, noting that the occupational health egl\donsidered at the hearing
on that date was that Mr. Berry was fit for fullesptional Police work and his
prognosis was for average absence in the futurthiddpin the documentation
relating to that meeting explains any other reafwnsetting the target at
6 days and there is nothing recording the fact tihetactual ‘average’ for the
Force at the relevant time was 10.91 days. ThefGbiicer informed the
Board that an average of 6 days’ absence in anywaa an ‘aspirational’
target. Whilst the Board appreciates the diffi@dtfaced by the Chief Officer
and the Deputy Chief Officer in managing the Foroeluding reducing the
time taken on sick leave where possible, in ther@eaview Mr. Berry was
reasonably led to expect that as long as he wdirwihe average for the
Force, his appointment was secure. This allowedthira to demonstrate the
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continued improvement in his health since diagnoéidcid Reflux Disease.
It follows that the 6 day target was incorrectlypbgd to Mr. Berry.

Second, the Board does not consider thatdheypwvas rationally applied to
Mr. Berry, particularly as —

(@) Mr. Berry's illness was genuine and debilitgtiand this was not
disputed,;

(b) The illness was not diagnosed until after tleed®d Stage Review
Meeting and under the Managing Attendance Polidgreethe Third
Stage Review Meeting with DCO Taylor on 21st Sejen?011. It
was only once the illness was diagnosed that MmyBead begun to
receive appropriate treatment for it. In thoseuwinstances, the Board
finds it to be unreasonable to have taken into atcbis absences
before he was diagnosed and receiving approprig@atntent in
determining whether his ongoing attendance waspsabke. The only
rational course would be to assess his attendditeethe diagnosis
and the commencement of the appropriate treatment.

Since the date of diagnosis, Mr. Berry haenak days’ sick leave. It was not
disputed that this was related to his illness am$ulted from a
misunderstanding as to when he ought to take tttkcagon. That is the sort
of problem that one would expect to occur whentisigra new course of
treatment. It does not seem to the Board to berratito include these 3 days
in the 6 day/average target for Mr. Berry, particlyl when the Deputy Chief
Officer was prepared to allow some 10 days’ sidvéenot to be counted in
relation to 2 procedures which were related to méahmedical procedures. In
the Board’s view, the ‘aspirational’ target of 6/daor the average figure,
could only have been applied from a point in timbew Mr. Berry was
undergoing appropriate treatment and understood wha required by that
treatment.

The Board was troubled by the fact that ampitatonal’ target had been
applied to an Officer who was, it was acceptedhéld just started treatment
and was trying hard to get to work. The target aiftely imposed on
Mr. Berry a requirement to achieve an aspiratigaeget which would cover
all “normal” illnesses that would expected thati€dfs generally might suffer
from, as well as any absences due to his illneggeriWthat was coupled with
the fact that Mr. Berry had already used up 3 d#yisis 6 day allowance in
the circumstances described above, he was in dfeoy given a target of a
maximum of 3 days’ sick leave for whatever reaswrhe would lose his job.
That seemed to the Board to be unwittingly settiveg Officer up to fail, and
was setting an Officer who was recovering frorbama fideillness a target
that was far more onerous than the targets forr difftcers. That seemed to
the Board to be the exact opposite of what the MiagaAttendance Policy
was designed to achieve.
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Accordingly the Board concluded, pursuant taticke 9(2) of the
Administrative Decisions (Review) (Jersey) Law 198t the decision made
by the Deputy Chief Officer was —

(@)
(b)
(c)
(d)

contrary to law;
unjust;
based wholly or partly on a mistake of law;

could not have been made by a reasonable bbdyersons after
proper consideration of all the facts.

The Board asked the Minister for Home Affareonsider the above findings
and to advise it within 28 days of the steps whidve been taken to
reconsider the matter and the result of that raderation.

Signed and dated Dy: ...

Mr. S. Catchpole, Q.C.
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