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REPORT

Background and purpose

The Draft Law would amend the Financial Servicesn@ussion (Jersey) Law 1998
(the “FSC Law’) to provide the Jersey Financial Services Comioiss(the
“Commissiorf) with the power to impose civil financial penaki on regulated
businesses for serious contraventions of the Codflé¥ractice issued by the JFSC
under the regulatory laws.

The Codes of Practice set enforceable regulatouirements on regulated
businesses. They mandate how a regulated businass c¢onduct its business
activities (including what measures it must takemibigate money laundering and
terrorist financing risks).

There are a number of reasons why the JFSC sheaulgiven a statutory power to
impose civil financial penalties for breaches of fBodes of Practice. In particular,
such a power would —

e act as a further deterrent to prevent businessesasening the Codes of
Practice;

e encourage prompt and consistent remediation ofraeentions of the Codes
of Practice;

e provide the Commission with more flexibility to deaith non-compliant
behaviour through the use of an additional sandtiat can be graduated to
reflect the seriousness of the contravention aagéiticular circumstances of
the business;

* provide some mitigation against compliant regulatedinesses subsidising,
through annual licence fees, the cost of reguladmtjon taken against those
who are not; and

e bring the sanctions available to the Commissioro iihe with similar
regulators and meet the expectations of internakistandard-setters.

With regard to this last point, it is notable ttla¢ Commission’s range of sanctions
has fallen behind that of comparable regulatoryid®duch as the UK’s Financial
Conduct Authority, the Guernsey Financial Servi€Gsmmission and, locally, the

Competition Regulatory Authority and the Gamblingn@nission — all of whom can

impose civil financial penalties.

The introduction of a power to impose civil finaaicpenalties would also respond to
comments made by the International Monetary FulldK™) in its 2008 assessment
of the Island’s financial regulatory standardsidted that: While the [JFSC] can and
does use other means to enforce compliant behagvibarrestricted availability of
fines as a sanction mechanism limits possible mesg® to misconduct. It may be
useful to have in addition a fining power to enstivat breach of [JFSC] regulations
is damaging not only to a regulated firm’s reputati but also to the profitability of
the activities in questioh

In addition, the introduction of such a power woulgspond to an increasing
international expectation that regulators shouldhble to impose financial penalties.
For example, under Financial Action Task ForcEATF”) Recommendation 17
(2003 version), a jurisdiction’s competent authesitare expected to have the ability
to impose “financial sanctions” against those pesdsihat fail to comply with national
requirements designed to counter money laundemaigterrorist financing. Where a
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jurisdiction’s financial services regulator doeg have the power to impose financial
sanctions (or has such a power but does not usk i$) likely to result in the
jurisdiction’s compliance with FATF Recommendatibn being assessed as less than
“compliant”.

In January 2015, there will be an independent ass&st — by the Council of
Europe’s monitoring body, MONEYVAL — of certain dfie Island’s standards to
prevent and detect money laundering and the fingnof terrorism. Whilst, if the
States support thiBrojet, the Draft Law is unlikely to be in force by thene of that
assessment, the Council of Ministers anticipated theing able to demonstrate
substantial progress having been made towardsrpkeinentation of a civil financial
penalties regime for the JFSC would be considerepositive factor when the
assessors are concluding their assessment rapdtteicourse.

Overview
The Draft Law would —

e provide the Commission with the power to imposél €imancial penalties on
a regulated business that has, to a significantnaatérial extent, contravened
a Code of Practice;

* provide for the Chief Minister to set the finangu&nalty ‘tariff’ by Order;

e require the Commission to have regard to certairitarsa (such as the
seriousness of the contravention) when determimihgther to impose a
penalty and the level of penalty in any particdase;

* require the Commission, before imposing a finanpehalty on a regulated
business, to give the business due notice;

e provide a regulated business with a right of appe#he Royal Court against
the proposed imposition of a financial penalty;

» allow the Commission to issue a public statementeming the imposition
of a financial penalty;

e allow the Commission to retain the proceeds ofraia penalties for the
purpose of reducing annual licence fees to be Ippicegulated businesses or
to mitigate any required increase in such fees;

e provide for the Commission to voluntarily pay ouve proceeds of any
financial penalty to the States of Jersey, in cirstances where the use of
such proceeds to reduce annual licence fees waddltrin a substantial
reduction in such fees; and

e provide the Chief Minister with the power to make @rder stating the
circumstances in which the proceeds of a pena#y(meust be paid by the
Commission to the States of Jersey.

The detailed provisions
Article 1(1) to 1(4) of the Draft Law

Paragraphs (1) to (4) of Article 1 would introduct® the FSC Law certain definitions
that are required for the purposes of the civihficial penalty regime, and make some
necessary consequential changes.

In particular, Article 1(2) would insert into theSE Law the definition “registered
person”. Persons included within that definitiore dhe regulated businesses that
would be subject to the civil financial penaltiegime.
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Article 1(3) would amend Article 14 of the FSC Law that the funds and resources
of the JFSC are statutorily recognised as includirgamount of any penalty paid to
the JFSC.

Article 1(4) would amend Article 15 of the FSC Lawo that, when consulting on a
proposed annual licence fee to be paid by a regisieerson, the Commission would
be required to state the extent to which any pesaleceived: “have reduced the level
of fee that would otherwise be proposed”. In otherds, the Commission would need
to set out the extent to which penalties paid wailder enable an existing fee to be
reduced or mitigate any required increase in the fe

Article 1(5) of the Draft Law

Paragraph (5) of Article 1 is the substantive pmn that would insert into the FSC
Law several new Atrticles (21A to 21G) that would eat when and how the JFSC
could impose a civil financial penalty.

Article 21A of the FSC Law — Power to impose dimfincial penalties

This new Article would provide that, where the Coission is satisfied that a
regulated business has to a significant and matexient contravened a Code of
Practice, it may require the business to pay anfiizh penalty. This is considered to
be the appropriate definition of a serious contnéie® and is identical to the draft Isle
of Man legislation.

It also sets out the Codes of Practice to whichfi@ncial penalty regime would
apply. These are the Codes issued under —

« Article 19A of the Banking Business (Jersey) Lav®@19Codes of Practice for
Deposit-taking Business)

« Article 42 of the Insurance Business (Jersey) L8861(Codes of Practice for
Insurance Business)

* Article 19 of the Financial Services (Jersey) L&8®8 (Codes of Practice for:
Fund Services Business; General Insurance Medi&iminess; Investment
Business; Money Service Business; and Trust Compasiness)

* Atrticle 22 of the Proceeds of Crime (Supervisorydigs) (Jersey) Law 2008
(Handbook for the Prevention and Detection of Moheyndering and the
Financing of Terrorism)

* Regulation 22 of the Alternative Investment Funiergey) Regulations 2012
(Codes of Practice for Alternative Investment Furaisd AIF Services
Business).

Article 21B of the FSC Law — Level of penalty antkda for imposition

Under paragraphs (1) and (2) of Article 21B, thee€Minister would make an Order
setting out the maximum level of financial penafte. the ‘tariff’) that the JFSC

would be able to impose for any particular typecotravention. The Chief Minister
would have the discretion to prescribe the levelsdference to a fixed amount, a
percentage of a regulated business’s income or sticér criteria as he or she
considers appropriate.

When considering whether to impose a financial [tgnand the amount of the
penalty, paragraph (3) of Article 21B would requine Commission to have particular
regard to the following matters —

+ the seriousness of the contravention of the Codradtice;

» whether or not the regulated business knew, or totgghave known, of the
contravention;
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< whether or not the regulated business voluntagiported the contravention;

« whether or not the regulated business had takeps ste rectify the
contravention and to prevent its recurrence;

» the potential financial consequences to the regdldtusiness and to third
parties (including customers and creditors of tlegutated business) of
imposing the penalty;

» the principle of ensuring that regulated business@sot expect to profit from
contraventions of the Codes;

« the penalties imposed in other cases; and

« the additional principles set out in the Commissostatement referred to
below.

Paragraph (4) of the Article would require the Cdesion to publish a statement
setting out —

(a) the principles (including the matters listecowdy it will apply when
deciding upon the imposition and amount of the fignahese must
include a (non-exhaustive) list of aggravating amtigating factors that
the Commission would take into account; and

(b) the processes it will follow when exercisinge thower to impose a
financial penalty.

Before issuing (or subsequently revising) suchatestent, the Commission would
have to consult the Chief Minister, regulated besges and such other persons as the
JFSC considered appropriate (paragraphs (5) araf @g}icle 21B).

Article 21B (paragraph (7)) would also provide fBkief Minister with the power to
make an Order that prescribes the principles aadgsses that the Commission would
have to follow when exercising the power to impadeancial penalty. To the extent
to which anything in a statement previously issugd the Commission was
inconsistent with that Order, the requirementhef®rder would prevail.

The Chief Minister would be required to consult emmission before making any
Order under Article 21B (see paragraph (8)).

Article 21C of the FSC Law — Notification of imdmsi of a penalty

Before imposing a financial penalty, Article 21C wa require the Commission to
follow a 2 stage process: the issuing and serving totice of intent” and then a
“final notice”.

The notice of intent (see paragraphs (1) and (2Arvitle 21C) would require the
Commission to inform the regulated business —

» that the Commission proposes to require the reguldiusiness to pay a
financial penalty;

- of the Commission’s grounds for believing: (a) ttie regulated business had
contravened a Code of Practice; (b) that the ceaition should give rise to a
penalty; (c) that the amount of the penalty shdndas specified in the notice;

» details of the provision(s) of the Code(s) allegetave been contravened,

* how the proposed penalty had been calculated gramte to the Chief
Minister's Order referred to above;
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* that the regulated business may make represergatmrthe Commission
regarding the imposition of the penalty or its amowithin one month of the
date of service of the notice.

Provided that a representation referred to abovmade within the specified one
month period, the Commission would be requiredheydtatute to consider it.

If, after considering any representation, the Cossion considers that it is still
appropriate to impose a financial penalty as pregds the notice of intent (or as
modified in light of a representation), it would bequired to issue a final notice
informing the regulated business that it must phg penalty (paragraph (3) of
Article 21C).

Paragraph 4 of Article 21C would require the Consiois’s final notice to —

e include the same matters referred to above inioeldab the notice of intent
(modified as the JFSC considered appropriate in light of the
representation);

« specify the date by which payment of the penaltgtiiie made (which must
be at least 2 months after the date of servickehbtice);

« specify how payment must be made;

« advise the regulated business of the surchargentagtbe imposed for late
payment (see below);

e explain the power of the Commission to enforcepbealty (see below); and
« advise the regulated business of its right of apfzee below).
Article 21D of the FSC Law — Restrictions on powsrthe JFSC in respect of notices

To ensure compliance with the European Conventian lduman Rights,
paragraph (1)(a) of Article 21D stipulates that @emmission would not be able to
issue a notice of intent (i.e. propose a finanp&ialty) in respect of a contravention
of a Code of Practice that occurred before the cenm®ament of Article 21A [the
power to impose civil financial penalties].

The exception to this would be where the contragantvas on-going at the time that
Article 21A comes into force (paragraph (2)(a) ofiéle 21D).

In addition, paragraph (1)(b) of Article 21D stiptds that the Commission would not
be able to issue a notice of intent (i.e. propodmancial penalty) in respect of a
contravention of a Code of Practice that came d@itention more than three years
previously.

However, paragraph (2)(b) of Article 21D would allithe JFSC, in exceptional cases,
to apply to the Royal Court for permission to issugotice of intent in respect of a
contravention that came to the Commission’s atenthore than 3 years previously.
The circumstances in which an application to thgadR€@ourt might be made include

where a regulated business had deliberately emgldgéaying tactics, or where an
investigation by the Commission into a contraver(® had been unusually lengthy
due to its size or complexity. Paragraph (4) of Alnticle would allow the States, by

Regulations, to amend the 3 year time limit.

Paragraphs (3) and (5) of Article 21D would prohthie Commission from issuing a
public statement about the issue or service ofia fiotice where the period in which
an appeal could be made had not expired, or wheappeal had not been determined
by the Royal Court or withdrawn.
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Article 21E of the FSC Law — Late payment surchaue enforcement

Where a penalty had not been paid within the pespecified in the final notice,

Article 21E would provide for a surcharge to be legap at the rate of 5% of the

amount unpaid for each complete month that it remautstanding (paragraph (1) of
the Article).

The figure of 5% has been chosen for consistenty tihe Commission’s approach in
relation to the late payment of annual licence .féée figure of 5% would be able to
be amended by an Order made by the Chief Minigtethe recommendation of the
Commission (paragraph (3) of Article 21E).

Paragraph (3) would provide the Commission with diseretion to waive or reduce
the surcharge (for example, where late payment nedsthe fault of the regulated
business).

The Article also provides that a penalty imposedhsy Commission, including any
surcharge, may be enforced as if it were a debtidwyethe regulated business to the
JFSC (paragraph (4) of Article 21E). Thus, the Cassian would be able to launch
civil legal proceedings to sue for the recovenany outstanding penalty.

Article 21F of the FSC Law — Appeal against imposibf the penalty

Article 21F would provide a regulated business il ability to appeal to the Royal
Court against the imposition of a financial pendtigragraph (1)). The appeal would
have to be lodged within one month of the regulddasiness having been served a
final notice (paragraph (2) of Article 21F).

Once an appeal had been lodged, the Commissiordvmatilbe permitted to take any
action to enforce the financial penalty (paragrég)h

In its decision, the Royal Court would be able enfem or rescind the imposition of
the financial penalty, substitute a penalty of fiedent amount or make such other
order as it thinks fit (paragraph (4)).

Article 21G of the FSC Law — Proceeds of penalties

Paragraph (1) of Article 21G would provide that alies paid to the Commission
may be regarded as part of its income, save imicectrcumstances where the Article
provides otherwise, as explained below. (Note thatneed for the FSC Law to be
amended to treat penalties as “income” is essgntialechnical change only, so that
the Commission can include money received from iesapaid for budgeting
purposes (see Article 14(d) of the FSC Law)).

The general principle, set out in paragraph (2hnicle 21G, is that money received
by the Commission in payment of civil financial péires would have to be treated as
if it were part of the fees due from regulated hesses of the same class and used to
reduce, or mitigate any required increase in, tieefees to be paid by the class of
regulated business on whom the penalties were ieapos

So, for example, money received by the Commissiorespect of penalties imposed
on deposit-takers would be used to reduce, or atéigany required increase in,
licence fees to be paid by deposit-takers; pemaliteposed on trust company
businesses would be used to reduce, or mitigateeaquired increase in, licence fees
to be paid by trust company businesses, and so on.

However, in recognition of the fact that if the Qumission were to impose very
substantial penalties in a particular period itldowesult in an anomalous situation
where far more money would be received than wowddnbcessary to achieve a
reasonable reduction in licence fees, paragraplo{3jrticle 21G would give the
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Commission the discretion to pay ‘excess’ moneyeirex from penalties to the
States.

In addition, paragraph (4) would provide the Chidhister with the discretion to

make an Order to prescribe circumstances when ¢hen@ission would be required to
pay money received from penalties to the Stateg. @hder could not require the
Commission to pay money to the States where itah@hdy applied the money from
the penalty(ies) to reduce, or mitigate any regliiacrease in, licence fees
(paragraph (5) of Article 21G).

Before making any such Order, the Chief Ministeulglobe required to consult the
Commission and take account of the requirement ruAdicle 15(2)(c) of the FSC
Law for the JFSC to maintain a reserve in ordemeet contingent liabilities, in
particular those relating to the costs of invesiayes or litigation (paragraph (6) of
Article 21G).

The Schedule to the Draft Law

The Schedule would make some minor changes to d@galatory laws that the
Commission administers. These can be separate8 rategories.

Firstly, the regulatory laws would be amended sat dontraventions of a Code of
Practice are consistently described as such. Amnthraent, expressions such as “failed
to follow” or “failed to comply with” are used.

Secondly, the regulatory laws would be amendedhabthe failure to pay a financial
penalty would constitute an additional ground fbe tCommission to revoke the
licence of a regulated business.

Thirdly, a consequential amendment to the regujdaws” would be made so that the
Commission would have the discretion to issue dipubatement when it serves a
regulated business with a final notice to pay aritial penalty (subject to the timing
restriction imposed by Article 21D(3), as descriladdve).

Fourthly, a clarificatory amendment to the statytqrovisions that enable the
Commission to issue Codes of Practice would be nsadihat the description of the
Codes more accurately reflects their regulatorypse and status.

Fifthly, a clarificatory provision would be insedténto each of the regulatory laws
stating that, “the contravention of a Code of Rcacmay lead the Commission to
exercise its powers under this Law or any othercenent applicable to such
contravention”. A necessary consequential amendmentd also be made to qualify
the existing provision in the regulatory laws tpabvides that the failure to comply
with a Code of Practice does not of itself rendwsr person liable to proceedings.

Consultation

In 2012, the Commission consulted publicly on thiangiples of a civil financial
penalties regime. The relevant Consultation Papdrthe associated feedback paper
are available from the Commission’s website. Theses wide support for the
introduction of such a regime, although, as woudd dxpected, there were some
comments on aspects of how the regime would wopkaetice.

In June 2014, the Commission publicly issued a aiteison version of the Draft Law.

Responses to that consultation were reviewed yobytlthe Commission and the Chief
Minister's Department. All responses were considerefull and some changes were
made to the draft legislation as a result of trepoases received. The Commission
will shortly issue its customary Feedback Papermsarising the comments received

! Not applicable in the case of the Collective tweent Funds (Jersey) Law 1988.
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and how the draft legislation has been amendeddke them into account, where
appropriate.

Financial and manpower implications

There are no financial or manpower implicationg thauld arise for the States from
the adoption of the Draft Law.

Human Rights

The notes on the human rights aspects of the Heaftin the Appendix have been
prepared by the Law Officers’ Department and aruited for the information of
States Members. They are not, and should not lem tag, legal advice.
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APPENDIX TO REPORT

Human Rights Notes on the Draft Financial Service€ommission (Amendment
No. 6) (Jersey) Law 201-

These Notes have been prepared in respect of tledt Biinancial Services
Commission (Amendment No. 6) (Jersey) Law 201- (ithaaft Law ") by the Law
Officers’ Department. They summarise the princimainan rights issues arising from
the contents of the draft Law and explain why,he Law Officers’ opinion, the draft
Law is compatible with the European Convention amidn Rights (ECHR”).

These notes are included for the information of Stas Members. They are not,
and should not be taken as, legal advice.

The draft Law will amend the Financial Services @assion (Jersey) Law 1998 (the
“principal Law”) so as to introduce a civil financial penalty ireg and to make
minor amendments to related enactments. The imposif financial penalties in the
manner envisaged by the draft Law and the appealigion in the draft Law will
engage Article 6 ECHR.

Civil penalties

The draft Law provides for the imposition of a ftéal penalty regime (Article 1 of
the draft Law inserting Articles 21A-G into the maripal Law). From an ECHR
perspective, whether a penalty is deemed to bdl‘@v ‘criminal’ in nature is
significant as Article 6 ECHR requires stringentfegaiards if proceedings are
considered to be ‘criminal’ (under Article 6(2) af8) ECHR).

In considering the classification of a penalty, theropean Court of Human Rights
(“ECtHR™) has held that it is necessary to look behindrtaonal classification and
inquire whether a proceeding has exposed a peosansanction whichbelongs in
general to the ‘criminal spheré&’The assessment criteria established by the EGHR
Engel v Netherlandss key here. In determining whether proceedings'@iminal’
the following must be considered: (a) the domedtssification of the penalty; (b) the
nature of the offence in question; and (c) the sBvef the potential penalty.

Application of Engel criteria

First criterion: domestic classification

This criterion considers the domestic classificatd the penalty. Where the penalty
is classified as ‘civil’, ECtHR case law dictatésit an assessment of the penalty must
look behind the national classification to examithe substantive reality of the
procedure in question. The proposed penalty iglglexpressed in the preamble to
the draft Law as aclvil financial penalty. Accordingly, an analysis is required of the
substance of the related offence and proceedings.

Second criterion: nature of the offence

This criterion, which looks at the nature of théeate, requires further analysis of a
number of features of the penalty. The relevantufes within this criterion which
point to the penalty being civil in nature arestiy, that the penalty is addressed to a
specific group, i.e. registered persons (see AridIA), rather than the public at large.
Secondly, the imposition of the penalty is not issegily dependent on a finding of

2(1976) 1 EHRR 647 (paragraph 81).
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culpability on the part of the registered persohe Ppenalty can be imposed in cases
where there is an innocent or routine contraventiba Code of Practice and where
non-culpable factors listed in Article 21B(3) arevident. Moreover, under
Article 21A(1) the imposition of the penalty is bhyo means mandatory tfie
Commission may impose on that person a penaltyheoektent permitted by the
following provisions of this LaWy. Thirdly, the proposed penalty is comparable to
s.206 of the UK’s Financial Services and Markets 2800, which was deemed a
disciplinary provision from an ECHR perspective.

Third criterion: severity of the potential penalty

The third of theEngelcriteria, the severity of the potential penaltypften decisive.
The draft Law does not propose a power to impodenitad fines, which could in
principle enable arbitrary fines to be imposed.hegt Article 21B provides that the
level of the penalty will be prescribed by Ordedanis understood that the level of
the penalty will be contained within a specifiedga, dependent on the nature of the
breach. The actual level of the penalty itself whén be determined by reference to
the grounds listed in Article 21B(3). To that extehe draft Law and the Order will
provide for a number of factors which will operate temper the severity of the
penalty and this contributes to the proposed pgraining within the ‘civil’ sphere.
Finally, failure to pay a financial penalty will nforceable in the first instance by a
late payment fee, rather than by imprisonment (twigooften a clear indication of the
penalty being criminal in nature).

Conclusion on the application of the Engel criteria

The application of thdngel criteria to the proposed penalty, as illustratedvab
indicates numerous elements which point to the Ipertzeing ‘civil’ in nature.
Moreover, the general feel and substance of thalpeis disciplinary rather than
criminal, e.g. the imposition of the penalty is moandatory and, generally, is not
intended to operate in place of criminal offendesaaly existing in regulatory laws.

The significance of this conclusion is that the asipion of the financial penalty under
the draft Law does not, as far as a strict appinadf Article 6 ECHR is concerned,

need to be accompanied by criminal standard safdgu@ander Article 6(2) and (3)

ECHR). Notwithstanding that conclusion, it is redat’to note that the draft Law does
in any event provide for safeguards against angalod the financial penalty power,
which should operate to ensure that the civil fgiah penalty is imposed in a

proportionate and compatible manner.

The relevant safeguards here are —

0] provision enabling registered persons to malepresentations to the
Commission regarding the imposition of a financiapenalty
(Article 21C(1)(c)). This provides registered persavith the opportunity to
challenge a determination of the Commission atigestvhen the imposition
of a penalty has not become final;

(i) when issuing both a ‘notice of intent’ and fnal notice’, the Commission
must state the grounds for believing that the tegesl person has contravened
a Code of Practice, etc. This assists the registpeeson to understand the
Commission’s rationale for the imposition of a ggnén turn informing any
representations made by the registered person ® @ommission
(Article 21C(1)(b) and Article 21C(4)(a));

(i) Article 21F(1) provides that registered pemsamay appeal to the Royal Court
against the imposition of a penalty on the grourad the decision to impose it
was unreasonable having regard to all the circumst of the case.
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Article 21C(4)(f) provides that a final notice mwaso inform the recipient of
this right of appeal.

Appeal

The second aspect of the draft Law that engageaslé&\& ECHR is the provision for
appeals to the Royal Court in Article 21F. Artiél) ECHR requires that those who
face a determination of theicivil rights and obligation'smust be entitled to afair
and public hearing... by an independent and impartiddunal. The guarantees
afforded by Article 6 ECHR will only be relevantttoe extent that an act or a decision
is determinative of acivil right’ or ‘obligation.

In providing for the imposition of a financial pétya the provisions in the draft Law
may be deemed to engagivil rights and obligation’s This is due to the imposition
of a penalty by the Commission amounting to an a@trative decision affecting the
property rights of registered persons.

Article 6(1) ECHR requires that civil rights be dehined by anihdependent and
impartial tribunal. The Commission’s decision-making process in eespf these
matters does not afford all of the procedural gotes required by Article 6 ECHR of
an independent and impartial tribunal. Howevewyilt be compatible with Article 6
ECHR for the Commission to make decisions that déitermine a civil right if that
decision is Subject to subsequent control by a judicial bodyt tias full jurisdiction
and does provide the guarantees of Article '6@nd “has the ability to quash the
impugned decision or to remit the case for a newisilen by an impartial body"The
body in question here is the Royal Court, who wikkar appeals against the
Commission’s decisions under Article 21F on theugm that a decision of the
Commission to impose a penalty wasnfeasonable having regard to all the
circumstances of the cdse

This ‘unreasonableness’ review standard is prevaledersey law, particularly in
financial services legislation. That standard resgplia decision to be considered as
wrong to such an extent that it is categorised amgo unreasonable. The
‘unreasonableness’ formula has been interpreteithdoyroyal Court and the Court of
Appeal more broadly than the English courts approac the Wednesbury
unreasonableness’ standard involved in judicialergwcases. IriSteenson v Minister
of Planning and Environmehtit was stated thatttiere would seem to be much merit
in allowing as full a review of the decision as thaguage of the statute perniits
This points to the Royal Court applying the ‘un@bleness’ formula in a wider,
more expansive, manner. This conclusion is aldoented by the fact that the Royal
Court should be able to develop its case law onntkeaning of unreasonableto
include a wider, more intensive role, in light & interpretative obligation under
Article 4 of the Human Rights Law.

Ultimately, in the case of the draft Law, the dbilio appeal to the Royal Court is
considered sufficient to make the process of deteng civil rights and obligations
under the draft Law compatible, as a whole, wittiode 6(1) ECHR. The potential for
flexibility in the application of the ‘unreasonabkss’ standard would suggest that the
review standard is amenable to ensure that a mufficxtensity of review, should it be
required for Article 6(1) ECHR purposes, is proddmakes the proposed review
provision in Article 21F(1) compatible with the EGH

$[2009 JLR 427).
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Explanatory Note

This Law would amend the Financial Services Comimisglersey) Law 1998 (“the
1998 Law”) so as to provide a civil financial pagakegime.

Article 1 amends the 1998 as follows. Paragraph (2) insemse new definitions.
Paragraph (3) adds the proceeds from penaltieshtbaommission is to keep to its
resources. Paragraph (4) requires the Commissiarchade in a report it is required
to make before publishing fees any extent to whiehalties have reduced the level of
fee that would otherwise have been proposed.

The main provisions concerned with the new penadgyime are inserted into the
1998 Law by paragraph (5) as Articles 21A to 21G.

Article 21A provides a power for the Commissioningpose penalties for significant
and material contraventions of codes of practicdeurthe regulatory legislation set
out in that Article.

Article 21B limits the penalty to the maximum timaay be prescribed by Order of the
Chief Minister and sets out the criteria that themtnission must have regard to in
deciding whether to impose a penalty and the amoiutite penalty. It has to publish a
statement setting out these and other principhedliapply and there is also power for
the Chief Minister to publish principles and praesfor the Commission to follow.

Article 21C requires the Commission to issue andesen the registered person a
notice of intent where it is minded to impose aghgn setting out the grounds and
inviting the registered person to make represemati After considering any

representations, the Commission may issue and sertie registered person a final
notice which must include a number of matters idicig the date by which payment
must be made, how it may be made and advising aheopower to impose a

surcharge, to enforce the penalty and the regsigeeson’s right of appeal.

Article 21D prevents the issuing of a notice okintt subject to 2 limited exceptions,
in respect of a contravention of a code of praatimeurring before the commencement
of the civil penalty regime or more than 3 yeargrathe contravention came to the
attention of the Commission. There is also a piitibib on issuing public statements
except in the case of final notices and these aftr the period for appealing has
expired or any appeal made is concluded.

Article 21E requires the Commission to impose ealsarge of 5% of the amount

unpaid for every month it remains unpaid after dlage specified in the final notice.

However, any time during the currency of the apgmatess is disregarded and the
Commission has a discretion to waive or reducetheunt of the surcharge. Penalties
(including any surcharge) are enforceable as delvesd by the registered person to
the Commission.

Article 21F provides for an appeal to the Royal €against the imposition of a
penalty or the amount of the penalty.

Article 21G enables the Commission to retain theafiees. The money must be
treated as fees paid by registered persons ofaime €lass as the person paying the
penalty, and applied so as to reduce the leveded that would otherwise by charged.
However, if this would reduce the level of feesstahtially the money or a proportion
of it may be paid to the States. There is also pdarethe Chief Minister to prescribe
the circumstances in which the money derived framaities must be paid to the
States.
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Article 2 introduces theéSchedulewhich makes a series of amendments to various
regulatory Laws and some Regulations consequenfiah the new provisions. In
addition the provisions concerned with codes otfita are revised and assimilated.

Article 3 gives the Law its short title and provides fotdtcome into operation one
month after registration.
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Draft Financial Services Commission (Amendment 6Jo.
(Jersey) Law 201- Article 1

DRAFT FINANCIAL SERVICES COMMISSION
(AMENDMENT No. 6) (JERSEY) LAW 201-

A LAW to amend further the Financial Services Commissfdarsey)
Law 1998 so as to introduce a civil financial p&ynatgime and to make minor
amendments to related enactments.

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [dedde inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 Amendment of Financial Services Commission (JergelLaw 1998

(1) The Financial Services Commission (Jersey) L8@8 is amended in
accordance with this Article.

(2) InArticle 1 —

(@) in paragraph (1) after the definition “Ministethere shall be
inserted the following definitions —

“‘penalty’ means a civil financial penalty imposeoy the
Commission under Article 21A;

‘prescribed’ means prescribed by Order made byiméster;

‘registered person’ means —

(@) a registered person within the meaning of trankidg
Business (Jersey) Law 1991

(b) a permit holder within the meaning of the Iremge
Business (Jersey) Law 1996ther than the holder of a
Category A permit (within the meaning of Article2(of
that Law);

(c) a registered person within the meaning of thearcial
Services (Jersey) Law 199®ther than a person registered
under that Law to conduct general insurance medfiati
business falling within Class R or Class S as sgétio the
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Draft Financial Services Commission (Amendment §o.

Article 1 (Jersey) Law 201-

Schedule to the Financial Services (Financial $esvi
Business) (Jersey) Order 2609

(d) a service provider within the meaning of Regala2 of the
Alternative Investment Funds (Jersey) Regulatidii??’;

(b) for sub-paragraph (2) there shall be substittite following sub-
paragraph —
“(2) The States may by Regulations amend the d&fimi
‘registered person’ in paragraph (1).”.
(3) in Article 14(c) there shall be deleted the vdand” and after that
paragraph there shall be inserted the followinggeaph —

“(ca) the amount of any penalty paid to the Comiarsshat is not paid
or to be paid to the States under Article 21G; and”

(4) After Article 15(3)(b) there shall be insertethe following sub-
paragraph —

“(ba) details of the extent (if any) to which angnalties received
have reduced the level of fee that would othenhies been
proposed;”.

(5) After Article 21 there shall be inserted thédwing Articles —

“21A Power to impose civil financial penalties

(1) If the Commission is satisfied that a regisieperson has, to a
significant and material extent, contravened a CafdBractice to
which this Article applies, the Commission may irspoon that
person a penalty to the extent permitted by thdoviohg
provisions of this Law.

(2) This Article applies to the Codes of Practigsued by the
Commission under —

(@) Article 19A of the Banking Business (Jersey\LE097;
(b) Article 42 of the Insurance Business (Jersey [1996;
(c) Article 19 of the Financial Services (Jersegy-1998;

(d) Article 22 of the Proceeds of Crime (Superws&odies)
(Jersey) Law 2008 and

(e) Regulation 22 of the Alternative Investment &sirjJersey)
Regulations 2012

21B Level of penalty and criteria for imposition

(1) The penalty that the Commission may impose masexceed the
maximum level of penalties prescribed for the pattr type of
contravention.

(2) The Order may prescribe those levels by refereto a fixed
amount, a percentage of the registered persont@riacor such
other criteria as the Minister considers appropriat
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Draft Financial Services Commission (Amendment 6Jo.
(Jersey) Law 201- Article 1

(3) In considering whether to impose a penalty #mel amount of
penalty to be imposed the Commission must havécpéat regard
to the following matters —

(@) the seriousness of the contravention of thee@ddPractice;

(b)  whether or not the registered person knew,ughbto have
known, of the contravention;

(c) whether or not the registered person volurtagported the
contravention;

(d) whether or not the registered person has takteps to
rectify the contravention and to prevent its reence;

(e) the potential financial consequences to thestegd person
and to third parties (including customers and ¢oesgliof the
registered person) of imposing the penalty;

(f)  the principle of ensuring that registered pessacannot
expect to profit from contravention of the Codes;
(g) the penalties imposed by the Commission inrathses;

(h)  the principles mentioned in paragraph (4) (otiaan those
set out in this paragraph).

(4) The Commission must publish a statement setting-

(@) the principles (including the matters set oub i
paragraph (3)(a) to (g)) it will apply in deternmgi the
imposition and amount of the penalty, includinghivitthose
principles what are the aggravating and mitigafiactors,
which must be stated not to be exhaustive; and

(b) the processes it will follow when exercising thower to
impose a penalty.

(5) The Commission must review the statement frione to time and
revise it when it considers it necessary to do so.

(6) Before publishing or revising the statement @@nmission must
consult the Minister, registered persons and sular@ersons as
the Commission considers appropriate.

(7) The Minister may prescribe the principles anacpsses the
Commission must follow when exercising the poweinipose a
financial penalty in prescribed circumstances, anch principles
and processes shall override anything in the Cosions
published statement that is inconsistent with them.

(8) The Minister must consult the Commission befaraking any
Order under this Article.

21C Notification of imposition of penalty

(1) Before imposing a penalty the Commission masueé and then
serve on the registered person a notice (a ‘nabicéntent’)
informing the registered person —
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Draft Financial Services Commission (Amendment §o.

Article 1 (Jersey) Law 201-

(@) that the Commission proposes to require thdstergd
person to pay a penalty;

(b)  of the Commission’s grounds for believing —

(i) that the registered person has contravened de ©b
Practice,

(i)  that the contravention should give rise toemalty,

(i) that the amount of penalty should be as dpettiin
the notice; and

(c) that the registered person may make represemsato the
Commission regarding the imposition of the penailtyits
amount within one month of the date of service.

(2) The Commission must include within its groundsder
paragraph (2)(b) —

(a) details of any provision of the Code allegedhttve been
contravened; and

(b) how the proposed penalty has been calculateckfieyence
to any Order made under Article 21B(1).

(3) The Commission must consider any representgtinade within
the period specified under paragraph (1)(c) antdabnsiders that
it is still appropriate to impose a penalty as josgd in the notice
of intent, or as modified in light of any such regentations, it may
issue and then serve on the registered personieengt ‘final
notice’) requiring the registered person to pagagity.

(4) The final notice must —

(@) include the matters mentioned in paragraphp)1)§ut
modified as the Commission considers appropriatéhé
light of any representations made;

(b) specify the date by which payment of the pgnaitst be
made, being a date not less than 2 months afteddtee of
service of the final notice;

(c) specify how payment must be made;

(d) advise the registered person of the surchaige rhay be
imposed under Article 21E(1) in the event of ladgpent;

(e) advise the registered person of the Commissipower to
enforce the penalty under Article 21E(4); and

(f)  advise the registered person of the right qgfesp against the
imposition or amount of the penalty under Articlid=2

(5) When issuing a notice under this Article then@aission need not
specify —

(@) any reason that would, in its opinion, involdisclosing
confidential information the disclosure of which wid be
prejudicial to a third party; or

(b) the same reasons, or reasons in the same mamhen
issuing notices to different registered personsiatiee same
matter.
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Draft Financial Services Commission (Amendment 6Jo.
|(Jersey) Law 201- Article 1

| 21D Restrictions on powers of Commission in respeof notices

(1)

(2)

®3)

(4)

()

The Commission may not issue a notice of intemder
Article 21C(1) —

(@) in respect of a contravention of a Code of fracthat
occurred before the commencement of Article 21A; or

(b) more than 3 years after the contravention givise to the
notice came to the attention of the Commission.

However —

(@) inthe case of a contravention falling witherggraph (1)(a)
that was continuing at the time of the commencenoént
Article 21A, a notice of intent may be issued ispect of
such part of the contravention that continued afiech
commencement;

(b) the Commission may apply to the Royal Court for
extension of time for issuing a notice of intenydred the
time limit set out in paragraph (1)(b) and the Roaurt
may grant such extension if it considers the Corsimishas
a reasonable excuse for not issuing the noticeirwittat
time limit.

The Commission may not issue a public staterabotit the issue

or service of notice under Article 21C except in ttase of a final
notice and then only —

(@) where the period within which an appeal agaitist
imposition of a penalty may be lodged has expiréithaut
an appeal having been lodged; or

(b) if such an appeal has been lodged, afterdeitsermined by
the court or withdrawn.

The States may by Regulations amend the timé Bet out in

paragraph (1)(b).

In this Article ‘public statement’ means a staent issued under
any of the enactments mentioned in Article 21A(2).

21E Late payment surcharge and enforcement

(1)

(2)

If any part of a penalty imposed by the Cominissremains
unpaid after the date for payment specified infitha notice under
Article 21C(3), the amount unpaid attracts a sumghaf 5% for
each complete month that it remains unpaid.

However —

(@) in computing the surcharge, the time from whap appeal
is lodged under Article 21F till the appeal is dstimed by
the court or withdrawn, must be disregarded;

(b) the Commission has a discretion to waive, @uce the
amount of, any surcharge.
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Article 1

Draft Financial Services Commission (Amendment §o.
(Jersey) Law 201-

21F

21G

®3)

(4)

The Minister may by Order, on the recommendmatmf the
Commission, vary the percentage set out in paragiBp

A penalty, including any surcharge imposed unitiés Article,
may be enforced as if it were a debt owed by thestered person
to the Commission.

Appeal against imposition of penalty

(1)

(2)

®3)

(4)

A registered person may appeal to the RoyalriCagainst the
imposition of a penalty or the amount of penaltyased only on
the ground that the decision of the Commission wagasonable
having regard to all the circumstances of the case.

The appeal must be lodged with the Royal Caoortater than a
month after the date of service of the final noticeder
Article 21C(3).

Once an appeal has been lodged the Commissishmat take any
action to enforce payment of the penalty until ¢baclusion of the
appeal.

On hearing the appeal the Royal Court may conér rescind the
imposition of the penalty, substitute a penaltyaafifferent amount
or make such other interim or final order as inkKsi fit.

Proceeds of penalties

(1)

)

®3)

(4)

®)

Subject to this Article the Commission may metany sum of
money it receives in respect of a penalty as dats income.

The money must be treated as if it were patheffees due from
registered persons of the same class (with referemthe various
meanings of ‘registered person’ set out in Artitlend the various
classes of financial service business in respeettoth a person
may be registered as mentioned in paragraph (t)abfdefinition)
as the registered person on whom the penalties im@@sed so as
to reduce the level of fees that would otherwisechizeen charged
to those registered persons.

However, if the result of the application ofagraph (2) would be
to reduce substantially the level of fees thatGoenmission would
otherwise have charged, the Commission may paynthreey, or a
proportion of it, to the States.

An Order may prescribe the circumstances inctvhmoney
received by the Commission in respect of a pemaligt be paid to
the States.

The Order may be made —

(@) only to the extent that the Commission has alotady
applied the money so as to reduce the level of thes
would otherwise be charged; but

(b) irrespective of when the money was receivets alue to be
received by the Commission.
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Draft Financial Services Commission (Amendment 6Jo.
(Jersey) Law 201- Article 2

(6) Before making an Order under this Article thenigter must
consult the Commission and take account of theireaent under
Article 15(2)(c) for the Commission to maintain eserve and its
need to meet contingent liabilities, in particuthose relating to
the costs of investigations or litigation.”.

2 Amendments to related enactments
The Schedule has effect.

3 Citation and commencement

(1) This Law may be cited as the Financial Servid@emmission
(Amendment No. 6) (Jersey) Law 201-.

(2) This Law comes into force one month after tlay @én which it is
registered.

States & Page - 25
of Jersey P.151/2014



Draft Financial Services Commission (Amendment 6Jo.
SCHEDULE (Jersey) Law 201

SCHEDULE
(Article 2)

AMENDMENTS TO RELATED ENACTMENTS

1 Collective Investment Funds (Jersey) Law 1988

(1) The Collective Investment Funds (Jersey) La®8¥is amended as
follows.

(2) For Articles 7(6)(f) and 8B(7)(f) there shak Isubstituted in each case
the following sub-paragraph —

“(f) the Commission has reason to believe thatapglicant has
at some time contravened a code of practice;”.

(3) InArticle 15 —

(@) in paragraph (1)(a) for the words “for the msp of establishing
sound principles and providing practical guidandesre shall be
substituted “setting out the principles and dethitequirements
that must be complied with”;

(b) for paragraph (3) there shall be substitutecd tfollowing
paragraph —
“(3) The contravention of a code of practice —

(@) may lead the Commission to exercise its poweder this
Law or any other enactment applicable to such
contravention; but

(b) otherwise does not of itself render a persablé to
proceedings of any kind or invalidate any transecti

(4) In Article 17(2)(b) for the words “failed to nwply with” there shall be
substituted the word “contravened”.

2 Banking Business (Jersey) Law 1991
(1) The Banking Business (Jersey) Law '9%lamended as follows.

(2) For Article 10(3)(f) there shall be substitutetle following sub-
paragraphs —
“(f) the Commission has reason to believe that gess has at
some time contravened a code of practice;

(fa) person A has failed to pay any part of a pigriahposed by
the Commission under Article 21A of the Financiahfces
Commission (Jersey) Law 199§including any surcharge
imposed under Article 21E(1) of that Law);”.

(3) In Article 19A —

(a) for paragraph (1)(a) there shall be substituled following sub-
paragraph —
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(Jersey) Law 201- SCHEDULE

“(a) prepare and issue a code of practice settingh® principles
and detailed requirements that must be compliell inithe
conduct of deposit-taking business;”;

(b) for paragraph (3) there shall be substitutecd tfollowing
paragraph —

“(3) The contravention of a code of practice —

(@) may lead the Commission to exercise its poweder this
Law or any other enactment applicable to such
contravention; but

(b) otherwise does not of itself render a persablé to
proceedings of any kind or invalidate any transecti

(4) For Article 48(2)(b) there shall be substitutéide following sub-
paragraph —

“(b) a public statement with respect to the servafga final
notice on a registered person under Article 21Q@(3}he
Financial Services Commission (Jersey) Law 19988y
a penalty following the contravention of a codepcéctice
by that person; or”.

3 Insurance Business (Jersey) Law 1996
(1) The Insurance Business (Jersey) Law ¥d8@&mended as follows.

(2) For Article 7(4)(i) there shall be substitutettie following sub-
paragraphs —
“(iy the Commission has reason to believe thatapglicant has
at some time contravened a code of practice;

()  the applicant has failed to pay any part ofeaglty imposed
by the Commission under Article 21A of the Finahcia
Services Commission (Jersey) Law 1998ncluding any
surcharge imposed under Article 21E(1) of that Law)

(3) In Article 11(7)(c) for the words “registeredergon” there shall be
substituted the words “permit holder”.

(4) In Article 42 —

(@) for paragraph (1)(a) there shall be substituled following sub-
paragraph —

“(8) prepare and issue a code of practice settinngh® principles
and detailed requirements that must be compliel inithe
conduct of insurance business;”;

(b) for paragraph (3) there shall be substitute@ tfollowing
paragraph —

“(3) The contravention of a code of practice —

(@) may lead the Commission to exercise its poweder this
Law or any other enactment applicable to such
contravention; but
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SCHEDULE (Jersey) Law 201

(b) otherwise does not of itself render a persablé to
proceedings of any kind or invalidate any transectj
(c) in paragraph (4)(a) and (b) for the words ‘vale provision” there
shall be substituted the word “requirement”.
(5) In Article 43 —
(a) after paragraph (1)(g) there shall be added fttlewing sub-
paragraph —
| “(h) a code of practice.”;
(b) for paragraph (2)(b) there shall be substitutesl following sub-
paragraph —
“(b) a public statement with respect to the servofga final
notice on a permit holder under Article 21C(3) dfet
Financial Services Commission (Jersey) Law 1998simy

a penalty following the contravention of a codepadctice
by that permit holder; or”.

4 Financial Services (Jersey) Law 1998
(1) The Financial Services (Jersey) Law 1988amended as follows.
(2) For Article 9(3)(f) there shall be substitutette following sub-
paragraphs —
“(h the Commission has reason to believe thatapglicant has
at some time contravened a Code of Practice;

(fa) the applicant has failed to pay any part pkeaalty imposed
by the Commission under Article 21A of the Finahcia
Services Commission (Jersey) Law 199@ncluding any
surcharge imposed under Article 21E(1) of that Law)

(3) InArticle 19 —
(a) for paragraph (1)(a) there shall be substitubed following sub-
paragraph —

“(@ prepare and issue a Code of Practice setting the
principles and detailed requirements that must draptied
with in the conduct of financial service business;”

(b) for paragraph (3) there shall be substitute@ tfollowing
paragraph —

“(3) The contravention of a Code of Practice —

(@) may lead the Commission to exercise its poweder this
Law or any other enactment applicable to such
contravention; but

(b) otherwise does not of itself render a persablé to
proceedings of any kind or invalidate any transeucti
(4) In Article 25 —

(@) in paragraph (b) for the words “failed to coynplith” there shall
be substituted the word “contravened”;
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(Jersey) Law 201- SCHEDULE

(b) after paragraph (b) there shall be inserted flolowing
paragraph —

“(ba) a public statement with respect to the sgrwha final notice on a
registered person under Article 21C(3) of the FomanServices
Commission (Jersey) Law 1998 imposing a penaltipfohg the
contravention of a Code of Practice by that pefson;

5 Proceeds of Crime (Supervisory Bodies) (Jerseyplv 2008

(1) The Proceeds of Crime (Supervisory Bodies)sglgr Law 2008 is
amended as follows.

(2) In Article 18(1) —
(@) in sub-paragraph (f) for the words “not comgligith” there shall
be substituted the word “contravened”;
(b) after sub-paragraph (f) there shall be insetted following sub-
paragraph —

“(fa) if the registered person has failed to pay gqrart of a
penalty imposed by the Commission under Article 24fA
the Financial Services Commission (Jersey) Law ¥998
(including any surcharge imposed under Article 2)Edgf
that Law);”.

(3) In Article 22 —
(a) for paragraph (1)(a) there shall be substituled following sub-
paragraph —

“(@ prepare and issue a Code of Practice setting the
principles and detailed requirements that must draptied
with in order to meet certain requirements of thésv and
anti-money laundering and counter-terrorism legjmha by
persons in relation to whom that body has superyiso

functions;”;
(b) for paragraph (4) there shall be substituteéd tfollowing
paragraph —
“(4) The contravention of a Code of Practice —
(@) may lead the Commission to exercise its poweder this
Law or any other enactment applicable to such
contravention; but
(b) otherwise does not of itself render a persablé to
proceedings of any kind or invalidate any transecti
(c) in paragraph (5)(a) and (b) for the words ‘vale provision” there
shall be substituted the word “requirement”.

(4) In Article 23(1)(b) for the words “failed to nwply with” there shall be
substituted the words “contravened”.

(5) After Article 26(b) there shall be inserted th#fowing paragraph —

“(ba) a public statement with respect to the seyvini a final
notice on a person under Article 21C(3) of the Ruial

Page - 29

States %

of Jersey P.151/2014



Draft Financial Services Commission (Amendment 6Jo.
SCHEDULE (Jersey) Law 201

Services Commission (Jersey) Law 1998 imposingnalpe
following the contravention of a Code of Practiog that
person;”.

6 Alternative Investment Funds (Jersey) Regulation2012

(1) The Alternative Investment Funds (Jersey) Ratguis 2012 are
amended as follows.

(2) In Regulation 9(7)(f) for the words “there Hasen failure on the part of

the applicant to follow” there shall be substituted words “the applicant
has contravened”.

(3) InRegulation 22 —

(@) in paragraph (1)(a) for the words “for the msg of establishing
sound principles and providing practical guidandesre shall be
substituted “setting out the principles and dethifequirements
that must be complied with”;

(b) for paragraph (3) there shall be substitute@ tfollowing
paragraph —

“(3) The contravention of a code of practice —

(@) may lead the Commission to exercise its poweder this
Law or any other enactment applicable to such
contravention; but

(b) otherwise does not of itself render a persablé to
proceedings of any kind or invalidate any transeucti

(4) In Regulation 24 —
(a) after paragraph (1)(g) there shall be added ftilewing sub-
paragraph —
| “(h) a code of practice.”;
(b) for paragraph (2)(b) there shall be substitutesl following sub-
paragraph —
“(b) a public statement with respect to the servafga final
notice on a service provider under Article 21C(3)tloe
Financial Services Commission (Jersey) Law 1998
imposing a penalty following the contravention dfade of
Practice by that service provider;”.
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