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REPORT

BACKGROUND
Summary

A decision of the States of Jersey in July Z0transferred the responsibility for
preparing discrimination legislation to the Minister Social Security (‘the Minister’)
and directed the Minister to lodge a draft Discriation Law with the States.

Draft legislation had been developed during 20052040 by the former Chief
Minister, and subsequently by the Minister for Hoffgairs. A great deal of work
was undertaken by those Departments in prepariafj gislation and undertaking
extensive public consultation. The history of tleeelopment of the principles and the
legislation is set out &ppendix 1 to this Report.

Since that time, the UK’s Equality Act 2010 (‘theuglity Act’) came into force
which consolidated a number of pieces of discritmmaand equality legislation. The
Minister reviewed Jersey's draft Discrimination Lgdated April 2010) with the
intention of taking into account any important cpes introduced via the Equality
Act, as well as Guernsey's experience of sex dispgtion legislatiofy whilst
keeping the legislation as simple as possible.

The proposals set out in the draft Discriminatidergey) Law 201- (‘the draft Law’)
have also been refined as a result of consultatitim stakeholders during 2012, as
summarised aAppendix 2 to this Report.

The draft Law is an overarching law that providdsamework for protection against
discrimination and it includes ‘race’ as the firgtotected characteristic. It is
considered that introducing protection againstrdigoation on the grounds of race
does not entail the same complexity as sex, agisability discrimination. Further
consultation will be undertaken with stakeholdeefobe introducing Regulations
relating to other characteristics.

Why do we need a discrimination Law?

In jurisdictions worldwide, it is taken for granteédat laws exist to protect people
against discrimination. There has been consistedtaverwhelming support for the
introduction of legislation in Jersey to addressecdimination issues generally.

The introduction of discrimination legislation whlve wide-ranging implications for
Jersey as a whole and for the States of Jersely,dsoan employer and as a provider
of services. However, Jersey must have the negeksgislation in place in order to
command respect internationally as a jurisdictiaat promotes modern standards of
respect for individuals’ rights and equality.

Jersey has obligations under a number of intemaltioonventions and covenants to
ensure protection from discriminatory behaviour:

! Discrimination Law and delay on pension reforml(B/2011)
%2 The Prevention of Discrimination (Enabling Prowiss) (Bailiwick of Guernsey) Law, 2004,
and The Sex Discrimination (Employment) (Guerng@sdinance, 2005
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- The International Covenant on Civil and Politicagfis (ICCPRJ requires
legislation that prohibits discrimination and gu#ees effective protection
against discrimination.

- The International Convention on the Elimination Al Forms of Racial
Discrimination (ICERDJ includes a requirement to prohibit race
discrimination in the enjoyment of certain rights.

Introducing the draft Law will help Jersey to aalde compliance with the
requirements of the ICCPR and the ICERD. In failimgprohibit discrimination of this
sort, Jersey falls short of widely recognised imégional standards.

Discrimination legislation is also essential innterof a number of other international
treaties, including; the Convention on the Elimioatof All Forms of Discrimination
Against Women the International Convention on the Rights of sBas with
Disabilitie$, the United Nations Convention on the Rights & thild and the
International Covenant on Economic, Social and@altRight$.

Existing protection is very limited and relates yorb certain circumstances. For
example, the Sex Disqualification (Jersey) Law 198dvides that a woman cannot,
by reason of her sex or marital status, be excldided a profession or vocation or be
exempted from liability to serve as a juror. Thentdun Rights (Jersey) Law 2000
gives effect to Article 14 of the European Convemtion Human Rights, which

prohibits discrimination in relation to the enjoymieof Convention Rights. This

protection applies only where there is discrimioiatin the way that the enjoyment of
another Convention Right is secured and a breacArtidle 14 is only actionable

agai(?st the State and public authorities as definethe Human Rights (Jersey) Law
2000.

Is there any evidence of discrimination in Jersey?

Proposals to introduce anti-discrimination legisiathave been widely supported,
however, during consultation, some stakeholderse heequested evidence that
discriminatory behaviour exists in Jersey and eweethat legislation will remove or
reduce inequalities. It is not realistic to expebe draft Law to prevent all
discrimination or eliminate inequality entirely. \athlegislation can realistically
achieve, however, is to provide legal protectioremeha person has, for example, been
refused a job, turned away from a restaurant ovgmted from renting a house
because of their race.

In the absence of legislation that prohibits disanatory acts from taking place, it is
difficult to assess the prevalence of unacceptdisieriminatory acts. Without a legal
benchmark against which behavioural standards eaasbessed and with no recourse
to justice or compensation, it is probable thas adtdiscrimination do not currently
come to light. However, there is some evidence disdrimination occurs in Jersey.
The following sections summarise statistics anda datating to discrimination in
Jersey.

® The UK ratified the Covenant on 29th June 197@&pect of Jersey

* The UK ratified the Convention on 7th March 1969éspect of Jersey
® Not yet extended to Jersey

® Not yet extended to Jersey

" Not yet extended to Jersey

® The UK ratified the Convention on 20th May 1976éspect of Jersey
° For the definition of public authority see Articleof that Law
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Jersey Annual Social Survey

The States of Jersey Statistics Unit included duestabout discrimination in the
2012 Jersey Annual Social Survey (JASS). The figslincluded the following:

e A quarter (25%) of adults reported having beenridisoated against in the
previous 12 months.

* Nationality — 9% of adults reported that they harp discriminated against
on grounds of nationality in the previous 12 montBig% of those born in
Portugal or Madeira, 28% of those born in Polant2of those born in
another European country and 6% of those bornrseyeor elsewhere in the
British Isles reported having been discriminatedi@agt in Jersey on grounds
of race or nationality in the previous 12 months.

« Age - 9% of adults reported that they had beenridigtated against on
grounds of age.

e Gender — 9% of women and 2% of men reported halveen discriminated
against on the grounds of gender.

* The most frequently cited place at which discrintimawas reported to have
occurred was at work (36% of those who reportechdaiiscriminated
against), followed by in States departments orspas (27%) and when
applying for a job (23%).

« For those who reported experiencing discriminatjon single grounds) at
work, discrimination was reported to be on grouafiece for a third (34%),
and on grounds of age for a fifth (18%).

* For those who reported experiencing discriminafmmsingle grounds) when
applying for a job, discrimination was reportedb® on grounds of age for
half (51%), and on grounds of race for a fifth (92%

» For those who reported experiencing discriminafion single grounds) at
States departments or parishes, discriminationrejagrted to be on grounds
of marital status for a quarter (28%), age fondhs{17%) and race for a sixth
(16%).

Jersey Citizens Advice Bureau

The Jersey Citizens Advice Bureau (CAB) records ddout client contacts. Where a
client feels that they have suffered discrimination seeks advice or information
relating to discrimination, CAB staff record this a potential discrimination issue. It
should be noted that the grounds for the percedvsctimination (e.g. race, age, sex,
disability) are not recorded and the discriminatimay or may not be an act of
discrimination that is prohibited by the draft La®uring 2012, CAB recorded
46 issues relating to discrimination (s&able 1). The majority of these (43.5%)
related to employment, which reflects the experemcthe UK; that complaints of
employment-related discrimination are more commamant complaints of
discrimination in other areas. When the draft Lawiri force, enquiries related to
discrimination in all areas are expected to inaeas
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Table 1 — Discrimination issues recorded by CABrdythe year 2012

Employment 20
Relationships ¢
Legal 4
Housing K
Other 3
Benefits 2
Consumer P
Financial 1
Health ]
Tax 1
46

Jersey Advisory and Conciliation Service

The 2011 Annual Report of the Jersey Advisory amhd@iation Service (JACS)
reported that one area of ongoing concern has theenumber of JACS clients who
believe they are suffering from bullying or harassmat work. JACS dealt with
238 bullying-related issues in 2010, 280 issued0ihl and 260 issues in 2012. JACS
believes that, whilst a discrimination Law will ndirectly address the question of
bullying, until Jersey introduces protection againdiscrimination, including
protection from harassment, the extent of and dencagsed by bullying will not be
tackled.

During 2012, JACS recorded 47 clients with issuefating to discrimination.

Nine issues were recorded as race discriminatiOnasl sex discrimination and the
remaining 28 were recorded as “general” which ideki discrimination on other
grounds, including age, disability and religion.

Jersey Community Relations Trust

Workplace surveys undertaken by the Jersey ComguRélations Trusf have
shown that age, sex, disability and race featugelg in bullying and harassment.

During 2011, the Jersey Community Relations Tra€RT), in conjunction with the
Jersey Employers’ Network on Disability, surveyeddl employers to find out how
they would like to see discrimination legislatioreilg introduced, if at all.
Sixty organisations from various sectors responttedhe survey with businesses
employing 100 employees or more representing th@rihaof responses received.
The majority of local employers surveyed (82%) &edid that there is a need for
discrimination legislation and supported its inwodon. Employers considered the
characteristics of age, nationality, gender ane tacbe the most important issues to
be covered by legislation and just over half (52&pured the idea of characteristics
being brought into force in stages rather than kameously.

10 \wmww.jerseycommunityrelations.org/_bluebox/downla@fch?attachment=1FFE
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THE DRAFT LAW
What is discrimination?

The draft Law defines direct discrimination (Argdb) and indirect discrimination
(Article 7):

- A persondirectly discriminates against another person if he ortiseds that
person less favourably than another person becaidsea particular
characteristic.

It would, therefore, be direct discrimination fon @mployer to refuse to employ
someone because he or she was of Portuguese delcerduld also be direct
discrimination for a landlord to refuse to leas¢ @yroperty because the prospective
tenants were Polish.

In either of these scenarios an exception mightlyapfor example, if the
discrimination was necessary to comply with othegidlation in Jersey, the action
would not be discriminatory.

- A personindirectly discriminates against another person where thely ap
provision, criterion or practice, which the persoannot show to be a
proportionate means of achieving a legitimate dimat disadvantages (or
would, if applied, disadvantage) people with aipatar characteristic.

An employer who specifies that job applicants msgeak fluent English could
potentially face a claim because the requirementidvindirectly discriminate against
people from countries where English is not gengrgtioken. However, there would
be no discrimination if the employer could showt tie requirement to speak English
was proportionate in the circumstances becauseeit anbusiness need, such as a
requirement for employees to communicate effectiveth predominantly English-
speaking customers.

It could also be indirect discrimination to requiaejob applicant to have attended
University in the UK. In most cases, it would belikely that such a requirement
could be justified. The employer should insteadusoon who is genuinely the best
person for the job, irrespective of where he orwhs educated.

Avoiding direct and indirect discrimination neveeams that an employer is prevented
from offering a job to the best qualified or mositable candidate.

Victimisation (Article 27) and Harassment (Artid8) are also defined as forms of
discrimination:

- Victimisation — the draft Law is intended to protect those whse a
complaint of discrimination (or assist others inndpso) from suffering less
favourable treatment as a result. An employee whiismissed because he or
she queries whether a promotion decision was base@dce will be able to
complain of victimisation as if the dismissal wertself an act of
discrimination.

Protection against victimisation does not extenthlge allegations made in bad faith.
An employee who deliberately makes false allegatiof racial harassment, for
example, can still be dismissed for gross misconduc

Page - 8 States &
P.6/2013 of Jersey



- Harassmentis unlawful in the same situations (such as thekplace or the
provision of goods and services) as those in whidgect and indirect
discrimination are prohibited. Harassment involuesvanted conduct which
relates to a protected characteristic. A wide vared conduct can amount to
harassment, the test being whether it violatesdibaity of the victim or
creates, for example, an intimidating or offengweironment.

Typical examples of harassment include subjectimgnaividual to racial abuse or
other hostile treatment based on the victim's racesthnic origin. The draft Law
makes it clear that conduct will only be harassnikittis sufficiently serious that a
reasonable person could regard it as having thailpted effect.

How is the protected characteristic of race defined

Race is currently the only characteristic that ietgcted under the draft Law. A
person has the protected characteristic of rad¢belf fall within a particular racial
group. We all belong to one or more racial grogpsthe draft Law protects everyone.
Schedule 1 of the draft Law provides that ‘raceludles:

» Colour

« Nationality

« Ethnic origin

* National origin, which includes being of Jerseygori

A ‘racial group’ is a group of people who have bare a colour, nationality, ethnic
origin or national origin. For example, a raciabgp could be ‘British’ people, or it
could be ‘non-British’ people. People often beldnga number of racial groups, for
example, a white, British person, who is a Jeresident but was born in Scotland.

Nationality is about a person’s citizenship of aseng or recognised state through
birth or naturalisation. National origin is distinfom nationality; there must be
identifiable elements, both historic and geographibich indicate the existence (or
previous existence) of a nation. For example, agléfa and Scotland were once
separate nations, English and Scottish peopleegigrded as having separate national
origins.

An ethnic group is usually distinguished from itgreunding community by certain
characteristics including a long-shared historyr @&ample, Sikhs) and a cultural
tradition of its own. An ethnic group may also haveommon geographical origin,
language, literature, social customs or religion.

In what areas is race discrimination prohibited?

Parts 3 to 5 of the draft Law set out the followangas in which discriminatory acts
are prohibited:

1. Paid work including recruitment, the terms on whehployment is offered
and the termination of employment (Articles 9 afjl 1

2. Contract workers (Article 11)

3. Partnerships (Article 12)

4, Professional or trade organisations (Article 13)
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Professional bodies (Article 14)
Vocational training (Article 15)
Employment agencies (Article 16)
Voluntary work (Articles 17 to 20)
Education (Article 21)

© ©®© N o O

10. Goods, facilities and services (Article 22)

11. Access to and use of public premises (Article 23)

12. Disposal or management of premises, e.g. lettioggunty (Article 24)
13. Clubs (Article 25).

Are there any exceptions?

The draft Law (Schedule 2) provides certain exoesti these are instances where an
act that might otherwise amount to prohibited dmgration will not be treated as
such under the draft Law.

Some of the exceptions are likely to apply to atitpcted characteristics, for example,
acts done under legislative or judicial authorifcliedule 2, Part 1, paragraph 1),
whereas other exceptions will be relevant to specifiaracteristics, for example, it
will not be a prohibited act of race discriminatitmmrecruit someone of a specified
nationality to play in a national football team f®dule 2, Part 2, paragraph 6).

Further exceptions are likely to be introduced withch set of Regulations that
introduces a new protected characteristic. For @@nmwhen protection against sex
discrimination is introduced, there is likely to be exception relating to pregnancy
and maternity to ensure that employers can disoétei appropriately (in favour of
women) so as to make provision for their needs.

How will the Law be enforced?

The draft Law reforms the Employment Tribunal ase tEmployment and

Discrimination Tribunal (‘the Tribunal’). The Trimal will have the jurisdiction to

hear complaints about acts of discrimination thatuo in all areas, whether in the
workplace or otherwise (Article 36). An amendmeotthe Employment Tribunal

(Jersey) Regulations 2005 will be prepared to enthait the Tribunal's constitution,
membership and administration will reflect this che.

A complaint must be made to the Tribunal within &lks of the act of discrimination
complained of. Where there is a series of discrtary acts, the complaint must be
made within 8 weeks of the last act (Article 37).

All complaints will be referred for conciliation onediation, if both parties agree:

- If the complaint relates to employment, the Secyeta the Tribunal (the
‘Secretary’) will refer it to JACS for conciliatiofArticle 38). The role of
Secretary is the responsibility of the Judicial féee and is currently fulfilled
by 2 part-time officers who are employed by theidatiGreffe (the Registrar
of Appeals and Tribunals).

- If the complaint does not relate to employment, 3eeretary will refer it to a
person who is qualified in conducting conciliation mediation (Article 39).
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The intention is that the Community Mediation seewvill be utilised, which
is arranged by the Jersey Legal Information Boaiadministered by CAB.

If the parties do not agree to conciliation, orcinciliation is not successful, a
complaint is referred to the Tribunal (Article 41\ complainant will need to
demonstrate to the Tribunal that, on the balancprobabilities, he or she has been
discriminated against.

What remedies will be available?

If the Tribunal finds that a complaint has beenver it may do any, or all, of the
following 3 things (Article 42):

1. Make an order declaring the rights of the complairzend the respondent;

2. Order compensation of up to a maximum of £10,00@&#y financial loss and
up to a maximum of £5,000 for hurt and distresbjestt to an overall limit of
£10,000 covering the entirety of the award of congpéion; and

3. Recommend that the respondent takes certain agttbm a specified period
of time for the purpose of reducing the adverseectffof the act of
discrimination on the particular complainant.

It was suggested by respondents during the latssultation, as well as during
consultation undertaken in 2006, that the £10,0®0@t bf compensation is too low.
According to the UK Employment Tribunal and Emplamh Appeal Tribunal
statistics for 2011-2012 the median compensation awarded by UK Tribunals i
cases with race discrimination jurisdictions was2bb6 and in 70% of cases the
compensation was less than £10,000. The Ministsatisfied with the proposed cap
on compensation of £10,000 as an appropriate rgapibint, but it may be subject to
review in the future. The States may, by Regulatiamend the maximum level of
compensation payable or introduce different leeélsompensation for financial loss,
or for hurt and distress.

What is the timetable for implementing the Law?

The Minister has agreed to a request of the He8tgial Security and Housing
Scrutiny Panel that the draft Law be listed fort&alebate in mid-May 2013 in order
to allow the Panel time to conduct a review ofdheft Law.

Subject to the States adopting the draft Law in Nag3 and Privy Council assent
being granted, an Appointed Day Act will be reqdite bring the Law into force.
Anticipating up to one year for Privy Council appab means that legislation to
introduce protection against race discriminatiofiksly to be proposed to come into
force in the second half of 2014. This will giveffgiient time for employers,
organisations and other individuals to make anyssary preparations.

Regulations for other protected characteristicsl wi¢ introduced in a phased
approach. The Minister expects that protection frdiscrimination is likely to be
proposed in the following order:

- Race

- Sex

- Age

- Disability.

1 www. justice.gov.uk/statistics/tribunals/employménibunal-and-eat-statistics-gh
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This enables a consistent and equitable approadiffesent types of discrimination
and simplifies the complexity that has resultedtimer jurisdictions as a consequence
of having separate and different Laws. This wiloaénable full public consultation to
be undertaken at each stage and to spread anytipbtdministrative burden for
employers, organisations and other individuals @eeriod of time. The Minister is
committed to ensuring that the legislation is edthin a way that is sympathetic to
the difficulties faced by businesses, particularyall businesses.

The proposed phases take into consideration tlegitprs determined by the States;
the need to reflect the proportion or number ofpbedikely to be affected by the

particular protection; the anticipated cost imgiimas of compliance and the

importance of co-ordinating the work with othert8& policies as far as possible. For
example, protection against age discrimination woo# prepared in co-ordination
with changes to the State pension age and proteatjainst sex discrimination would
be prepared in conjunction with family-friendly Iskgtion.

The Proposition adopted by the States in July 2(R2118/2011, as amended),
required that within 2 months of the discriminaticsw being registered in the Royal
Court, draft Regulations covering disability, agex and race must be lodged
au Greffe The Minister believes, however, that further Ragjons should not be

taken to the States within 2 months of the primaayw being registered. It is likely

that, once the draft Law is in force, lessons Wl learned from the characteristic of
race. Further Regulations should be therefore béedf in stages with the benefit of
that experience, rather than rushing to prepare ladge 3 additional sets of

Regulations in 2013, when no States commitmentgiaesn to a date of enactment for
those Regulations.

What advice and training is available?

It is vital that the legislation is properly unde@d and implemented. During early
consultation, the need for training was highlighéed|, in particular, the potential cost
to business of ensuring that employees are awatenfresponsibilities.

Where a discrimination issue relates to employm&sCS will provide the advisory
service. Where a discrimination issue does notteeta employment, such as
education, housing or services, an advisory sewittde provided by CAB.

In anticipation of legislation coming into forceAQS has been providing public and
in-house training on the principles of employmesiaited discrimination since 2008.
Many organisations have supported these coursesp@dmately 900 delegates have
taken advantage of this training to date. JACS chateits 2011 Annual Report that
“attendance has given managers an opportunity folae the positive benefits of a
non-discriminatory approach to the employment eirtistaff” and noted thatmany
employers already set high standards that are cédle in their profitability, low staff
turnover and their overall success.”.

The Minister is confident that responsible emplayeill not have to devote time and
money to complying with the Law. Many larger busis@rganisations already have
the necessary procedures in place to avoid distaitoiry practice. Whilst consultation
demonstrated that employers are concerned abeatluging new employee rights in
a difficult economic climate, it did not reveal apyactical difficulties that avoiding
race discrimination entails. Employers’ concerratesl primarily to dealing with the
cost of Tribunal claims. However, the potentialtaesntentionally restricted in terms
of the compensation that is available.
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Literature and training on general discriminati@sues are already available, and
detailed guidelines will be provided by JACS andBCgrior to the draft Law coming
into force. JACS noted in its 2011 annual repoat ih“appreciates the impact new
legislation has, especially on small businesses|, \&iil actively update its training
programmes to help both employers and employeesrstaghd the implications and
to provide timely and impartial assistance in ifqeating the Laws.”.

JACS will continue to provide public training coasson the draft Discrimination Law
and the Minister has allocated funds so that JAG® @rovide its public
discrimination law course at no cost to delegatesnd 2013 and 2014.

Financial and manpower implications

Policy — It is anticipated that, in 2013 and 2014, thst af continuing to develop and
prepare legislation for further characteristics amaking the necessary preparations
for the enactment and enforcement of the draft élihbe a maximum of £100,000 in
each year.

Advice, conciliation and enforcement- In 2015, costs are estimated to be £200,000,
which includes the full year cost of enforcing thaw via the Tribunal (including
Tribunal members pay for additional hearings araititreased usage of the service
generally), the advisory services provided by JA@® CAB, and the costs of
continuing to develop and prepare legislation tottfer characteristics. In subsequent
years, enforcement and advisory costs are expéctatrease slightly as each new
characteristic is introduced, up to a maximum ooisStE300,000 once all of the
Regulations are in place.

The above costs will be met from within resourcppraved in the Medium Term
Financial Plan (MTFP) and carry-forward funds.

States Human Resources There is an expectation that the States will abbe
exemplary employer. During 2013 and 2014, data il collected for the entire
States workforce to provide a comprehensive reocofrdthe ethnic and racial
background of States employees. A comprehensivairtga programme will be
provided to all staff to support non-discriminatdmghaviour. States human resources
policies will be assessed and re-written to takéo imccount the protected
characteristics. Whilst there will be costs asdediavith these exercises, they will be
undertaken as part of the Public Sector Reformnaragie.

The potential cost to the Human Resources Depattinedefending discrimination
complaints made to the Tribunal against the Staiésbe met from within existing
resources initially and monitored as further chimastics are introduced.

It is difficult to predict the future costs in tesmf the Law Officers’ Department time.
In addition to the cases which reach the Tribumal @omplaints which can be dealt
with without reference to the Tribunal, there dkelly to be other requests for legal
advice on the interpretation of the Law from Stattsman Resources and other
Departments. This advisory work may be expecteletanore significant in the first
year or so after the Law comes into force and plagitern may be repeated after the
Law is extended to cover additional grounds focudisination.

Any costs which cannot be met from existing castitd, including growth approved
in the MTFP 2013-15, will need to be funded by ®euncil of Ministers from
Contingency.
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Manpower — It is anticipated that the Judicial Greffe (whis responsible for the
administration costs of enforcing the draft Law W Tribunal) will require one

additional part-time administrative post, at a maxin of Grade 8, to deal with the
additional Tribunal workload and hearings from 2005e full-time equivalent fixed-

term administrative post (at a maximum of Gradés6gxpected to be required to
collect data on the States workforce during 2018 2014. The Law Officers’

Department will try to manage the extra work witle@risting manpower resources;
but should the extra work involved exceed that capaextra manpower would be
requested.

Human Rights

The notes on the human rights aspects of the Haaiftin Appendix 3 to this Report
have been prepared by the Law Officers’ Departmamd are included for the
information of States Members. They are not, amdishnot be taken as, legal advice.
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APPENDIX 1

Summary of the history of the development of proteion against discrimination
in Jersey

1991 — 1993: Codes of Practicéd number of Codes of Practice were introduced by
the States and States Committees dealing parficulzith the issue of sex
discrimination, sexual harassment and maternithitsigo establish guidelines and
raise awareness of what amounted to acceptablégarac

1998: Employment legislation:In 1998, the former Employment and Social Security
Committee issued “Fair Play in the Workplace” whadnsulted on a range of topics
connected with the workplace, including discrimioat The research culminated in
the Committee taking a proposal to the States opl&ment Legislation (P.99/2000,
adopted by the States (as amended) on 12th Dece2fB6) which advocated that
issues surrounding discrimination in the workplat®uld be dealt with through a
separate all-encompassing discrimination Law tate@mpioned by the then Policy
and Resources Committee.

1999: Race Relations Working Party: The former Legislation Committee
established a Race Relations Working Party whiamsglbed on the issues of race
relations and racial hatred in 1999.

November 2000: Racial Discrimination Forum:The Racial Discrimination Forum,

led by the then Policy and Resources Committeeestablished. Members were from
the public and private sectors, and their work ¢odtted in the States adopting a
Proposition to set up the Jersey Community Relatidrust (P.120/2003 adopted
(as amended) on 20th January 2004).

March 2002: Legislation Committee The Legislation Committee lodged a proposal
for the preparation of a Race Discrimination Law3@2002), based upon the
recommendations of the Working Party (publishe®&5.46/1999). In May 2002, the
States voted overwhelmingly in favour of the praoklowever, the Committee then
reviewed the lack of legislation in Jersey aimedelinating discrimination on
grounds other than race. It concluded that it wandldlesirable to take the opportunity
to bring forward legislation that would promote rmily the elimination of racial
discrimination, but also other forms of discrimioat

2004: Jersey Advisory and Conciliation Service (JAS): JACS was established as
part of the phased development of employment latiisl and opened in 2004. The
service advises employers and employees on empiayissies.

2005: Jersey Community Relations Trust (JCRT):The JCRT was established in
2005. It aims to “eliminate discrimination on ampgnd ... and to encourage mutual
respect among all people in the Island”.

July 2006: First consultation on the draft Law: The Chief Minister's Department
consulted on draft legislation and proposed ‘raxethe first protected characteristic
in furtherance of the commitment made by the State2002. Forty-one responses
were received, of which 100% were in favour ofadicing a Law to protect against
discriminatory acts. There were some requests featgr clarification or adjustment
to certain sections of the draft legislation, ahdse were taken into account in the
preparation of a further draft of the Law.
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2007: Ministerial responsibility: Responsibility for the draft Law was transferred
from the Chief Minister to the Minister for HomefAirs.

September 2007: JCRT discrimination conferenceThe JCRT held a major Island-
wide conference on discrimination issues that vended by nearly 300 people from
a wide section of the community, including many whuoght be affected by
discrimination. It revealed clear support for thetraduction of discrimination
legislation in Jersey.

February — March 2008: Second consultation on draftlegislation: The former
Minister for Home Affairs consulted on the changfest had been made to the draft
legislation as a result of the 2006 consultationly® responses were received, which
were generally of a technical nature relating ® tdrminology and application of the
draft Law.

March 2009: Enforcing the Law: During discussions with stakeholders in 2008
about the most appropriate method of enforcingliae, it was proposed that the
Employment Tribunal should hear all discriminatioomplaints, not only those that
are employment-related. This was proposed instéamptions that would involve a
Discrimination Panel and the Petty Debts Court, clvhcould be confusing and
potentially inconsistent.

April = July 2010: Scrutiny: The Minister for Home Affairs reviewed the drafaw
and prepared a revised draft that included theeptetl characteristic of race (rather
than being provided in separate Regulations). Tiadt daw was presented to the
Education and Home Affairs Scrutiny Panel.

2011: Funding: The Home Affairs Department’s budget for Discriation
Legislation (£100,000) was agreed as a saving utideiComprehensive Spending
Review and so the draft Law was not progressed.

July 2011: Ministerial responsibility: The States adopted the Proposition
“Discrimination Law and delay on pension reformXP8/2011), on 22nd July 2011,
as amended by the Council of Ministers. Resporitgilfibr the Discrimination Law
transferred to the Minister for Social Securitytwsufficient funding allocated by the
Minister for Treasury and Resources for the impletagon of discrimination
legislation for 2013 and beyond.

May 2012: Law Drafting: The Minister for Social Security submitted thesfiitaw
Drafting instructions to the Law Draftsman and traf continued during 2012.

September — October 2012:Consultation on the draft Law was undertaken with
stakeholders, including representatives of the urrdth JACS, CAB, Chamber of
Commerce and Institute of Directors. In view of temments received, the Minister
requested further amendments to the draft legisiati

December 2012The draft Law was presented to the Council ofistars, Corporate
Management Board and the Health, Social SecuriyHousing Scrutiny Panel.
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APPENDIX 2
Changes to the draft Law during 2012

The Minister has reviewed the draft Law and comslivith stakeholders during 2012,
resulting in a number of changes to the draft Lalae main changes are summarised
below.

1. Tribunal Secretary instead of Discrimination Officer — this is now a
neutral administration role which is undertaken ®fficers of the Judicial
Greffier, who perform the existing function of Setary to the Employment
Tribunal. The Secretary will not personally coraidi, but will refer the parties
to mediation or conciliation. In addition, the Ssary cannot dismiss a
complaint that appears to be trivial, frivolousw@xatious. As provided in
early drafts of the Law, this role could have besewed as contrary to
Article 6 of the European Convention on Human Rigtihe right to a fair
trial) because it would involve making a determimatof a person’s rights
without recourse to an independent and impariialtal.

2. Non-discrimination notices— The power for the Tribunal to serve non-
discrimination notices has been removed from thaftdtaw, as it is
considered inappropriate and disproportionate i(pdarly the associated
criminal offence) in view of the Minister's inteoh to keep the Law as
simple as possible. The equivalent provision inUleis the responsibility of
an independent commission rather than a tribunalil& provisions appear
to be rarely used in the UK (around 7 notices iny&&rs) and in Guernsey
(zero notices in 7 years). It is considered tha test incentive not to
discriminate will be the prospect of a discrimioatcomplaint.

3. Advertising— Whilst former UK discrimination legislation include
provisions relating to discriminatory advertisensenthe Equality Act no
longer includes these provisions. The best incenthot to place a
discriminatory advert is likely to be the prospeta discrimination complaint
and outlawing the placement of discriminatory atlveis unlikely to
significantly add to that incentive. A discriminagadvertisement is likely to
provide strong proof of a person’s intention tacdiminate.

4. Remedies- The amount that the Tribunal may award for wjar feelings is
capped, within the £10,000 overall cap, so thathef £10,000 maximum
award, no more than £5,000 may be awarded by thmuffal for ‘hurt and
distress’. This minimises the impact of a hurt afistress award without
limiting any further the amount that can be awarded person who has
suffered financial losses, which would be limitedyoby the overall £10,000
cap. Most UK Employment Tribunal awards for injuoyfeelings are assessed
as falling within the lowest award band (up to £8)0

5. Time limit for making a complaint — Rather than providing an 8 week time
limit for complaints under the Employment Law andZaweek time limit for
complaints under the draft Law, it makes senseptilyathe same time limit
(8 weeks) for complaints to the Tribunal under blo#tws, particularly given
that, in employment-related cases, a complaint ofaiu dismissal and
discrimination will often be made together.

6. Codes of practice- Codes of practice may be prepared to providdange
on any matter relating to the draft Law, and thmesgrovision is made as in
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the Employment Law for the Minister to consult amd&ormalise codes of
practice by Ministerial Order.

7. Protected characteristics— As in the Equality Act, the draft Law now uses
the term‘protected characteristic’, rather than ‘attributéd refer to the
particular characteristics that are protected fcisarimination under the draft
Law (e.g. race). Schedule 1 will be dedicated torgeout all of the protected
characteristics with their definitions, which wiltovide a neat way of adding
further protected characteristics in the futurg.(sex, age and disability).

8. Definition of ‘race’, National origin — Whilst the inclusion of the words
‘national origin’ suggest that something more istemded than just
‘nationality’, the draft Law now provides that “matal origins” includes
being of Jersey origin. It is not necessary tooggtan objective test of what
‘Jersey origin’ means. It will be for the individugomplainant in any
particular case to establish whether they wereridigtated against on the
basis that they were, or were perceived to begisey origin.

9. Exceptions, Positive discrimination— The draft Law no longer permits full
and overt positive discrimination where the intentiis to ensure equal
opportunities. The provision as previously draftaglas potentially
controversial in that it was more sweeping thanUKeequivalent and did not
depend on a person being able to demonstrate hbamneasure relied upon
meets a genuine need, e.g. that the needs ofiaytarigroup can only be met
by a restricted or preferential allocation. Nor wihsre any requirement for
the measure to be proportionate or reasonableliofahe circumstances.
Guernsey’'s Law does not include any provision fosifive discrimination.
The positive discrimination provisions have beenaeed from the draft Law
to keep the Law as simple as possible at this stage

10. Exceptions, Genuine occupational qualifications- Like the Equality Act,
the draft Law now includes a general exceptionhst, thaving considered alll
the circumstances, a specific occupational reqwrgnis proportionate and
reasonable. There is no longer a list of specificumnstances in which certain
occupational qualifications are considered genying. for authenticity in
restaurants or artistic modelling).

11. Exceptions, States policy- Where States policies or decisions of a Minister
promote employment or access to services and apjBria that relate to
length of residency or place of birth, a personsdoa discriminate if they act
in accordance with that policy or decision. The fdreaw previously
exempted only acts committed in order to complyhwany legislative or
judicial authority. Policies that have been credigdMinisters and the States,
rather than legislation, will continue to be intuoed, as fiscal stimulus
measures provide new initiatives that are timelrgeted and temporary,
particularly relating to employment. Given the dethat the requirement for
Privy Council Assent often brings, policy is oftased in Jersey rather than
legislation for short-term or temporary initiative3he Social Security
Department’s non-statutory ‘employment grant’ pglidor example, was
created to enable and encourage businesses ta@n@ermanent employment
for locally qualified people who are long-term ur@ayed in a competitive
job market. An employer who favours a locally gfietl job applicant over a
non-qualified applicant in order to be eligible foe grant must feel confident
that this does not constitute discrimination onugas of race.
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APPENDIX 3
Human Rights Note on the Draft Discrimination (Jergy) Law 201-

1. This Note has been prepared in respect of the Mxgftrimination (Jersey)
Law 201- (“the draft Law”) by the Law Officers’ Dagment. It summarises
the principal human rights issues arising from ¢batents of the draft Law
and explains why, in the Law Officers’ Opinion, theaft Law is compatible
with the European Convention on Human Rights (“ECHMReferences
below to “Articles” are to Articles contained ingthiraft Law unless otherwise
specified.

These notes are included for the information of Stas Members. They are
not, and should not be taken as, legal advice.

Relationship between the draft Law and Article 1the ECHR

2. At present the draft Law prohibits discriminatiorechuse of race, but
Article 5 enables the States, by Regulations, terairthe draft Law to extend
its effect to prohibit discrimination because dfert protected characteristics,
including sex, age and religion. Such Regulatiorsy nalso provide for
additional circumstances in which it will be proitga to discriminate or for
exemptions in respect of any new or existing pteccharacteristics.
Regulations made under Article 5 may have humahtgigmplications that
will need to be considered and addressed whenatteelgrought forward.

3. Article 14 of the ECHR provides that:

“The enjoyment of the rights and freedoms set foirth this
Convention shall be secured without discriminatmm any ground
such as sex, race, colour, language, religion, tfal or other
opinion, national or social origin, association tWita national
minority, property, birth or other status.”

4. The European Court of Human Rights has interprédestriminatiori for the
purposes of Article 14 of the ECHR in a similar way that set out in
Articles 6 and 7 of the draft Law. However, thehtigrovided by Article 14 of
the ECHR is of a different scope to the rights jed by the draft Law.
Article 14 of the ECHR covers a wider range of potéd characteristics, but
does not amount to a freestanding prohibition @erdinination. The right in
Article 14 of the ECHR only applies to discrimirati “in the enjoyment of
Convention rights and does not assist someone wishing to compléin o
discrimination who cannot establish that their ctaimp comes within the
ambit of another ECHR right.

5. The draft Law enhances the rights of individuald arinorities by creating a
freestanding right for individuals not to be disgimated against, victimised or
harassed because of race. While the draft Lawppastive of the principles
underlying the ECHR, it isn't necessary to enaet dnaft Law in order for
Jersey to comply with Article 14 of the ECHR.

The application of qualified ECHR rights

6. The draft Law prohibits either a specific clasgpefsons (e.g. employers) or
persons at large from discriminating because of &gainst other persons in
particular circumstances. In so doing, it limite theedom of individuals in
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the way they live their lives or carry out theirsiness. These limitations may
amount to interference with those individuals’ tgjhafforded under the
ECHR, in particular the right to respect for privand family life, home and
correspondence (Article 8 of the ECHR); freedonexgiression (Article 10 of
the ECHR); freedom of assembly (Article 11 of theHR); and the right to
the peaceful enjoyment of possessions (Article Protocol 1 to the ECHR).
Each of those rights is qualified in the ECHR. Tualifications provide that
interference with those rights will be compatiblghathe ECHR provided that
the interference in question is in accordance thighlaw and is necessary in a
democratic society in pursuit of a legitimate aira.(that it is proportionate to
a legitimate aim).

Interference with the qualified ECHR rights of midiuals arising from the
provisions of the draft Law will be in accordancéhMaw. Further, as the
purpose of the draft Law is to prohibit discrimioatand tackle racism, such
interference can also be said to pursue the legiéinaim of promoting the
values of plurality and tolerance that are hallreaok a democratic society.
Finally, including for the reasons set out bridfiyparagraphs 8 to 22 of these
notes, the draft Law strikes a fair and proportterizalance between the rights
of individuals and its legitimate anti-discrimirnati aims. In some respects
proportionality has been achieved by creating etioep, set out in
Schedule 2 to the draft Law, which describe cirdamses in which it is not
prohibited to discriminate.

Paid work

8.

Articles 9, 10 and 11 prohibit discrimination agaiemployees, applicants for
employment and contract workers. Article 8(1) a&f BCHR provides that:

“Everyone has the right to respect for his privated family life, his
home and his correspondence”.

The Article 8 ECHR rights of an individual employmight be engaged in so
far as the Law restricts their freedom in the dedecof a domestic employee
or worker, such as a carer or domestic cleanercawer these and other
circumstances, some limited exceptions are providgzhragraphs 5, 8 and 9
of Schedule 2 to the draft Law. These help to ensufair balance is struck
between the rights of individuals and the needsoofety.

Professional or trade organizations

10.

11.

Article 13 prohibits discrimination against membefgrofessional and trade
organisations and applicants for membership of ehawganisations.
Article 11(1) of the ECHR provides that:

“Everyone has the right to freedom of peaceful asbemand to
freedom of association with others, including tight to form and to
join trade unions for the protection of his inteie%

Article 13 may interfere with the Article 11 ECHRgts of individuals
participating in trade unions, which include thghtito choose the members
of their union, draw up the rules of the union administer its affairs.
However, such interference as arises from Arti@eid no more than is
necessary to protect the rights of members angpotise members of unions
and professional organisations and does not cuaailnion’s ability to
exercise its autonomy in any disproportionate fashi
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Educat

12.

13.

Goods,

ion
Article 21 makes it unlawful for a person to disginate against a student or

prospective student because of a protected cheasdicte Article 2 of
Protocol 1 to the ECHR provides that:

“No person shall be denied the right to educatitbmthe exercise of
any functions which it assumes in relation to edoca and to
teaching, the State shall respect the right of ptado ensure such
education and teaching in conformity with their owaligions and
philosophical convictions.”

Providing redress for a student or prospective esttdwho has been
discriminated against because of their race, ot tfatheir parent, is
compatible with and supports the fulfilment of thghts in Article 2 of

Protocol 1 to, and Article 14 of, the ECHR. As suob question of ECHR
compatibility arises from this provision at thimg, though the introduction of
other protected characteristics, in particularigireh, may raise issues for
further consideration in due course.

facilities or services

14.

15.

16.

Article 22 prohibits discrimination in the provisioof goods, facilities or
services to the public or a section of the pulflicicle 1 of Protocol 1 to the
ECHR (“A1P1") provides that:

“Every natural or legal person is entitled to thegreful enjoyment of
his possessions. No one shall be deprived of lisgasions except in
the public interest and subject to the conditionsvled for by law
and by the general principles of international law.

The preceding provisions shall not, however, in ay impair the
right of a State to enforce such laws as it deeet®ssary to control
the use of property in accordance with the geném&rest or to
secure the payment of taxes or other contribut@mrgenalties.”

A1P1 guarantees in substance the right to propledtyrecognises, inter alia,
that states are entitled to control the use of gntyp provided that control is in
accordance with the law and achieves a fair baldyeteveen the means
employed and the general interest pursued. The Addgttt to peaceful

enjoyment of property includes the right to dispo$groperty and may be
engaged by a restriction on who a person can selt goods, services or
premises to. The restrictions imposed by Articled?Zhe draft Law may,

therefore, amount to a control on the use of ptgper

It is important to note that the restrictions ardyamposed on persons who
provide goods or services to the public or to aigeof the public. In most
circumstances, placing controls on the provisiorgedds or services to the
public to prevent discrimination will be proportate, but there are also
exceptions in Schedule 2 to the draft Law that helpalance the interests of
those providing goods, facilities or services ahd public interest. These
include the exception in paragraph 12 of Schedut®&cerning the provision
of care within a family setting, which may be peutarly important in the
context of fostering. Therefore, in so far as Aeiz2 amounts to a control on
the use of property, it is proportionate to theegahinterest pursued by the
draft Law.
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Disposal or management of premises

17.

18.

Article 24(1) addresses discrimination in relatido the disposal or
management (i.e. sale, letting, etc.) of premigaticle 24 might interfere
with the right to property in A1P1. Further, in & as it may affect the
disposal or use of someone’s home, it may amouantimterference with the
right afforded by Article 8 of the ECHR.

A careful balance has been struck in the draft lbetween the rights of
individuals and the needs of society with regard tihe disposal and
management of premises. This is reflected in tleegtions in paragraph 13
of Schedule 2 to the draft Law in relation to ownecupied premises and
small premises. The owner-occupier exception litt® prohibition on
discrimination on an owner-occupier who is dispgsiif premises in the
context of a private (i.e. non-advertised and withtbe use of an estate agent)
disposal of premises. The small premises exceptixampts disposers or
managers of parts of premises from certain of tiehipitions if that person,
or a relative, resides and intends to continueeside elsewhere on the
premises and the premises include certain shared. da view of these
exceptions any interference with the rights in A&t Article 8(1) of the
ECHR arising from Article 24 will be proportionate the legitimate anti-
discrimination aims of the draft Law.

Private clubs

19.

20.

Article 25 prohibits discrimination by those managia private club with

regard to applications for membership and to teattnent of members. The
prohibition on discrimination by private memberfilus potentially interferes
with the Article 8 and 11 ECHR rights of the ownefthe club and its

members, who might argue that they should be br@ssociate with whoever
they wish in their private lives. However, sucheifitrence as arises from
Article 25 is proportionate to the legitimate adiscrimination aims of the

draft Law, in particular because the restrictiorlyoapplies to clubs with

25 members or more and where membership is regulatahe rules of the

club. This should ensure that it does not apphsnwll private or ad hoc
gatherings (e.g. a book-club organised amongsidsge

Further, the prohibition in Article 25 is subject the exception contained in
paragraph 14 of Schedule 2 to the draft Law. Byueirof that paragraph a
club is not in breach of Article 25 if the club has its principal object the
provision of benefits to persons of a particulareraFor example, a club for
the benefit of Chinese people would be lawful unttet exception. This
helps to balance the needs of society against ttieled8 and 11 ECHR rights
of individuals who wish to associate with other gwers sharing their
particular race. It also recognises the importate that such clubs may play
in developing cultural identity and promoting edtyal

Harassment

21.

Article 28 provides the definition of harassmenttidle 28(2) provides that
harassment occurs where a person engages in uml@oneuct related to a
relevant protected characteristic that has the qaarpor effect of violating
another’s dignity or creating an intimidating, hiestdegrading, humiliating
or offensive environment for that person. Artic1) of the ECHR provides
that:
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22.

“Everyone has the right to freedom of expressiohisTright shall
include freedom to hold opinions and to receive angpart
information and ideas without interference by pokdiuthority and
regardless of frontiers...”

Article 28 might interfere with an individual's tigyunder Article 10 ECHR in
so far as it restricts their freedom to expres# thiews. However, Article 10
ECHR is a qualified right and any interference mhbg justified as
proportionate to the legitimate anti-discriminatiaimns of the draft Law and
to protect the rights and freedoms of others. is thgard it may be noted that
the definition of harassment is designed to enthata frivolous or vexatious
complaint would not succeed. Specifically, Arti@®(3) states that in
deciding whether the conduct has the effect ofatinf a person’s dignity or
creating an intimidating environment the courts mteke into account
whether a reasonable person could regard the cbaduraving that effect.

Part 7 — Enforcement

23.

Part 7 of the draft Law sets out the scheme fooreeiment of obligations
imposed by the draft Law. Part 7 provides a sinmpé&thod of enforcing the
obligations, namely by making a complaint to the poyment and
Discrimination Tribunal established under Articte &f the Employment
(Jersey) Law 2003 as amended by the draft'Eafwticle 6 ECHR guarantees
procedural fairness in the course of civil procagdiand a right of access to
an independent and impartial tribunal for the dateation of civil rights and
obligations at a fair and public hearing. The daieation of any complaint of
a breach of the rights not to be discriminated regjaprovided by the draft
Law will amount to the determination of a civil ligfor the purposes of
Article 6 of the ECHR. The scheme for enforcemehtthee draft Law is
compatible with Article 6 of the ECHR.

Other international obligations

24.

25.

26.

The enactment of the draft Law will also help Jg@ehieve compliance with
the International Covenant on Civil and PoliticagiRs (“ICCPR”)* and the
International Convention on the Elimination of RaciDiscrimination
(“ICERD")*.

Article 26 of the ICCPR provides a right to equalliefore the law and
requires states to ensure that the lashall prohibit discrimination and
guarantee to all persons effective protection agaidiscriminatiof.. The
provisions of this draft Law are compatible withdasupportive of this
commitment. In due course, as the scope of the Haa¥ is extended to cover
discrimination because of other protected charesties it will further
facilitate fulfilment of the commitments found inet ICCPR.

As regards ICERD, Articles 2 and 5 of that Convamtrequire states to
pursue a policy of eliminating racial discriminatiand, more specifically, to
undertake to prohibit discrimination in the enjoymef certain rights (e.g. in
the field of employment, housing and educationker€fore, the enactment of
the provisions in the draft Law will fulfil commitemts in ICERD.

2 Amended by paragraph 1(7) of Schedule 3 to th Heav
13 The UK ratified the Covenant on 2@thne 1976 in respect of Jersey
% The UK ratified the Convention on 7th March 1969éspect of Jersey
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Explanatory Note

Part 1 — Interpretation and Application

Article 1 defines expressions used in the draft Law. TheeStamay make Regulations
amending the definitions set out in this Articl@rexample, to expand the definition
of “facilities” or “services”.

Article 2 provides for the territorial extent of the Law.éeltdraft Law would apply to
all acts of discrimination done in Jersey.

To the extent that the Law applies to employmen;ili apply to employment which
is wholly or mainly in Jersey. It will also apply eEmployment on a Jersey ship which
is either registered in Jersey, or, if not so tegex, is a small ship, other than a
fishing vessel, that is wholly owned by a persodirarily resident in Jersey or by a
company incorporated in Jersey, and is not regdtemder the law of a country
outside Jersey.

To the extent that the Law applies to the provisibbenefits, facilities and services,
it will also apply to facilities for travel on ardey ship and to benefits, facilities and
services provided on the ship itself.

Part 2 — Key Concepts: Protected Characteristics

Article 3 gives effect to Schedule 1. In this Schedule, ragegescribed as a protected
characteristic. Regulations made undeticle 5may in due course amend Schedule 1
SO as to add other protected characteristics.

Article 4 gives effect to Schedule 2 which sets out theuaistances in which it is not
prohibited to discriminate.

Article 5 provides that Regulations may be made by the §téde example so as to
add to the list of protected characteristics inesitthe 1, or to amend Schedule 2 so as
to provide for excepted circumstances to otherdiseriminatory acts.

Article 6 defines direct discrimination for the purposes thie Law. Direct
discrimination occurs where the reason for a peksing treated less favourably than
another is a protected characteristic listed inefale 1. This Article also provides
that racial segregation is always discriminatorfie wording of the Article is broad
enough to cover cases of discrimination based socgsgion or perception.

Article 7 defines indirect discrimination for the purposéshe Law.

Indirect discrimination occurs when a policy whiapplies in the same way for
everybody has an effect which particularly disadages people with a protected
characteristic. Where a particular group is disathged in this way, a person in that
group is indirectly discriminated against if hesbie is put at that disadvantage, unless
the person applying the policy can justify it.

Indirect discrimination can also occur when a ppolwould put a person at a
disadvantage if it were applied. This means, foangsle, that where a person is
deterred from doing something, such as applyingafgob or taking up an offer of

service, because a policy which would be applieduldoresult in his or her

disadvantage, this may also be indirect discrinndmat
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Article 8 provides that it is no defence to a claim of disimation that the
discriminator shares the protected characteristth #he victim. The discriminator
will still be liable for any unlawful discriminatio

Part 3 — Prohibited Acts of Discrimination — Paicowk
Part 3describes discriminatory acts in the workplaceclthihe Law prohibits.

This Part makes specific provision for contract kess as well as for employees. In
fact a person may be, for the purposes of the lh a contract worker and an
employee. A contract worker is defined in Articl@d a person who is supplied by a
person (such as an employment agency supplyingaempworkers) to contract to

work for another person (referred to in the Lawtlas “principal”). So, the contract

worker is the employee of the person who enters tim¢ contract with the principal.

But, given that the contract worker, when his or kervices are supplied to the
principal, may be working in the principal’'s plaoé business and reporting to that
person, the Law also affords the contract worketgation from discrimination by the

principal.

This Part andParts 4, 5 and 6nust be read in conjunction wichedule 2vhich sets
out the circumstances in which an act is not piitddlkby the Law.

Article 9 prohibits discrimination in selecting a person #anployment and in the
terms on which employment is offered.

Article 10 prohibits discriminatory treatment of an employeeall aspects of the
employee’s employment.

Article 11 prohibits discriminatory treatment of a contracrker by a principal, being
the person for whom work is done pursuant to arechiwith the contract worker’'s
employer.

Article 12 prohibits discriminatory treatment in the formatiof a partnership, in the
appointment of partners and in the course of thieeeship.

Article 13prohibits a professional or trade organizatiomfrdiscriminating against an
applicant for membership and in the treatment ahimers.

Article 14 prohibits an authority that has the power to issmeauthorization or
qualification which is required in order to carrym @ trade or profession from
discriminating in the exercise of that power.

Article 15 prohibits a person who provides or arranges vonati training from
discriminating against a person who is either segkr undergoing such training.

Article 16 prohibits an employment agency from discriminatimghe provision of its
services both for employers and for persons seekorg.

Part 4 — Prohibited Acts of Discrimination — Volang Work

This Part provides protection for a person who dedsintary work (a “voluntary
worker”) for another person (a “manager”). Volugtavork may be undertaken in
different circumstances: a person may work withinoaganization in order to obtain
experience that will enhance the person’s abilityfihd work in the future, or, a
person may undertake voluntary work as a way ofrifmrning to the community.
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Article 17 prohibits discrimination in selecting a person ¥ofuntary work and in the
terms on which voluntary work is offered.

Article 18 prohibits discriminatory treatment of a voluntawgrker in all aspects of
the voluntary work that he or she does.

Article 19 prohibits an organization for voluntary workersrfr discriminating against
an applicant for membership and in the treatmemerhbers.

Article 20 prohibits an agency which provides guidance on &vailability of
voluntary work and services of introducing prospectvoluntary workers to managers
discriminating in the provision of those services.

Part 5 — Prohibited Acts of Discrimination in Oth&reas

Article 21 prohibits discrimination in the provision of edtioa for students of any
age, both within the public and the private sector.

Article 22 prohibits discrimination in the supply of goodacifities and services. The
definition of “facilities” and “services” inArticle 1 is particularly relevant to this
prohibition.

Article 23 prohibits discrimination in the provision of acsds and the use of public
premises.

Article 24 prohibits discrimination in the sale or letting gfemises, whether
residential or commercial. Firstly, this Article kes it unlawful for a person who has
the authority to dispose of premises (for exampieselling, letting or subletting a
property) to discriminate against someone else mumber of ways including by
offering the premises to them on less favourahlmde by not letting or selling the
premises to them or by treating them less favoyrabbr example, a landlord who
refuses to let a property to a prospective tenattabse of his or her race, is
committing an act of direct discrimination whenpatising of premises.

Secondly, this Article makes it unlawful for a pmmswhose permission is needed to
dispose of premises (for example, to sell, let wlet a property) to discriminate
against someone else by withholding that permissidms Article does not apply
where permission to dispose of premises is reflbaged court in the context of legal
proceedings.

Thirdly, this Article makes it unlawful for a persowho manages premises to
discriminate against someone who occupies the propethe way the person allows
the other person (the “subject”) to use a benefitfaxility associated with the
premises, by evicting the subject or by otherwigsating the subject unfavourably.
For example, a manager of a property respondsdoests for maintenance issues
more slowly or less favourably for one tenant themilar requests from other tenants,
because the tenant is Portuguese. This would bectdidiscrimination in the
management of premises.

This Article also explains what is meant by “dispgsof premises” in the case of
premises which are subject to a tenancy, and defieat is meant by “tenancy”. It
also makes it clear that the provisions apply tateies made before as well as after
this Law comes into force.

By virtue of the definition inArticle 1, “premises” includes vessels and vehicles and
places.
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Article 25 prohibits discrimination in the running of a clulm the treatment of
applications for membership and in the treatmennefmbers. It does not apply to a
club having 24 members or less and which is privateature. The Minister may by
Order alter this number.

Article 26 prohibits a person discriminating by requestingemuiring information in
connection with or for the purposes of a prohibisetl For example, a question on a
form for completion by applicants for membershipacflub regarding the applicant’s
ethnic origins, where that information is to bedigar purposes prohibited under this
draft Law.

Part 6 — Other Prohibited Conduct

Article 27 provides that victimization is a form of discriraiion and describes the
circumstances in which conduct amounting to victation occurs. Victimization
takes place where one person treats another lkeagrébly because he or she in good
faith has, for example, made or supported any caimpin relation to any alleged
breach of the provisions of the Law. It also pr@gdhat victimization takes place
where one person treats another less favourablguseche or she is suspected of
having made a complaint or of intending to do so.

A person is not victimized under this Article whdre or she maliciously makes or
supports an untrue complaint.

Article 28 provides that harassment is a form of discrimoratind describes what is
meant by harassment. Harassment involves unwameduct which is related to a
protected characteristic and has the purpose eictefif creating an intimidating,
hostile, degrading, humiliating or offensive enwneent for the complainant or of
violating the complainant’s dignity.

In determining the effect of the unwanted condutte Employment and
Discrimination Tribunal (“the Tribunal”) is requilto consider all the circumstances
of the case, the perception of the person who e harassed and whether a
reasonable person could regard the conduct asshaeas

Article 29 makes it unlawful to discriminate against someafter a relationship in
which a prohibited act of discrimination could ogduas ended. It covers any former
relationship such as in employment, or in the miovi of goods, facilities and
services. It is designed to ensure that treatmietiteokind made unlawful by the Law
which results from, and is closely linked to, thdstence of a relationship is still
unlawful even though the relationship no longestxiAn example might be where a
school or employer refuses to give a referencentexapupil or ex-employee because
of his or her protected characteristic. This wdagddirect discrimination.

This provision applies to conduct which takes plafer the Law is commenced,
whether or not the relationship in question endefdte that date.

Article 30 makes it unlawful for a person to instruct, casseénduce someone to
discriminate against another person, or to attemmto so. It provides a remedy for
both the recipient of the instruction and the idih victim, whether or not the
instruction is carried out, provided the recipienintended victim suffers a detriment
as a result. However, this Article only applies vehthe person giving the instruction
is in a relationship with the recipient of the mstion where a prohibited act of
discrimination is prohibited.
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For example, a G.P. instructs his receptionist tnotegister anyone with an Asian
name. The receptionist would have a claim agaivs.P. if subjected to a detriment
for not doing so. A potential patient would alsovéa claim against the G.P. if he or
she discovered the instruction had been given asput off applying to register.

Article 31 provides that a person who knowingly assists amopieFson to do a
prohibited act is to be treated as having doneatigersonallyHowever, this Article
does not apply if the person giving assistance been told that the act is not
prohibited and that person reasonably believestohie true. Taken together with the
provisions on “Liability of employee and employd/rticle 32), “Liability of agent
and controller” (Article 33) and “Instructions orgssure to commit prohibited act”
(Article 30) this Article is designed to ensure ttlth the person carrying out a
prohibited act and any person on whose behalf tn whose help that person was
acting can be held to account where appropriate.

Article 32 makes an employee personally liable for prohibaets committed in the
course of employment and also makes an employielelifor acts of discrimination
carried out by their employee. Employees are addnd for anything they do which if
it had been done by their employer would be prodéibunder this draft Law. It does
not matter whether or not the employer knows abmutpproves of those acts.
However, employers who can show that they tookealonable steps to prevent their
employees from acting unlawfully will not be helddle. An employee will not be
liable if he or she has been told by their empldpet the act is not prohibited and he
or she reasonably believes this to be true. Thikl&ranalogously applies to contract
workers and their principals.

Article 33makes similar provision to Article 32 in respectagperson who is an agent
acting under the authority of another person &.&ontroller”): for example, an estate
agent who collects rent for a landlord. A controlkeliable for acts of discrimination
carried out by their agent regardless of whethey #tmew about or approved of those
acts. An agent would be personally liable undes thiticle for any unlawful acts
committed under a controller’s authority. Howevaragent would not be liable if he
or she had been told by their controller that tbeis not prohibited and he or she
reasonably believes this to be true.

Part 7 — Enforcement

This Part deals with the enforcement functionshefTribunal, the procedures for
making a complaint and remedies available.

Article 34requires the Secretary of the Tribunal to dischahgefunctions conferred
by the Law. The Judicial Greffier is currently apged under Article 85 of the
Employment (Jersey) Law 2003 (the “Employment Lat@’tarry out this function.

Article 35 requires the Jersey Advisory and Conciliation ®erv(“*JACS”) to
discharge the duties imposed on it by the Law.

Article 36 requires the Tribunal to discharge the functionpdsed on it by the Law
and provides for the Tribunal’s jurisdiction to heéscrimination complaints, whether
workplace related or otherwise. This Article alsenhs certain provisions contained
in Part 9 of the Employment Law relating to the posvof the Tribunal when hearing
employment disputes, to apply to the Tribunal whleearing discrimination
complaints. Schedule 3 contains amendments to tmpldyment Law that are
consequential on the widening of the Tribunal sgdiction.
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Article 37 describes the process for making a complaint. iyptaint must be made,
before the end of the period of 8 weeks beginninith whe date the act of
discrimination occurred. However, the Tribunal hae discretion to extend that
period if it is satisfied that it was not reasoryaptacticable for the complaint to have
been brought within the 8 week period. Where thedaot in respect of which a
complaint under the Law continues over a perioe tifme limit starts to run at the end
of that period. Where it consists of a failure tw gbmething, the time limit starts to
run when the person decides not to do the thirggéstion. In the absence of evidence
to the contrary, this is either when the personsde@mething which conflicts with
doing the act in question, or at the end of thetimhen it would have been reasonable
for them to do the thing. The States may by Regulatamend the 8 week time limit.

Any act of discrimination that occurred before doening into force of the Law or the
coming into force of Regulations made under Reanidi, where that act continues to
occur on the date the Law or Regulations come fitee, is treated as having begun
on the date the Law or Regulations come into foHmwvever it is not proposed that
the Law should be retrospective. Accordingly a gitad act of discrimination
which, for example, occurs the day before the LaRegulations come into force and
does not recur on the coming into force date, cabeoentertained as a complaint
under the Law.

Article 38requires the Secretary of the Tribunal to referoakplace-related complaint
to JACS. If the complainant and respondent agr&€SJare required to appoint an
officer to attempt to resolve the complaint by dbation. The Minister may by Order

prescribe a timescale within which the Secretaryhef Tribunal or the conciliation

officer shall discharge their functions under thiticle.

Article 39 applies to complaints that are not workplace eelafThe Secretary of the
Tribunal must, if the complainant and respondeneagrefer them to conciliation
services. LikeArticle 38,the Minister has power to prescribe a timescale.

Article 40 provides that any provision in a contract or agrest that attempts to
exclude or limit the operation of this Law or praaés a person from making a claim
to the Tribunal, is void. The exception to thisvidiere the agreement is made
following successful conciliation of the complaior the conditions regulating
compromise agreements under the Employment Lawsatisfied in relation to the
agreement.

Article 41 sets out what happens if there is no attempt atikation, or it is
unsuccessful. The matter is referred to the Tribforaa hearing in accordance with
the procedures prescribed in an Order made undeled®1 of the Employment Law.

Article 42empowers the Tribunal, when a complaint is provedieclare the rights of
the complainant and the respondent, to order theoredent to pay to the complainant
compensation up to £10,000 for financial loss apdau£5,000 for hurt and distress
(subject to a £10,000 total cap on compensation)] @ recommend that the
respondent take action to obviate or reduce theradweffect of the discrimination on
the complainant. If there is more than one respondee Tribunal may order that the
amount of compensation be apportioned. The Minigter Social Security (the
“Minister”) has power to make an Order prescribimyv awards of compensation are
to be determined. The States may also make Regugatltering the maximum
amount of compensation or removing the limit.
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Article 43 provides a mechanism for enforcement of recommté@rda made under

Article 42 It empowers the Tribunal to increase the awardarfipensation in the
event that the respondent does not comply withrélsemmendations. In this event,
the compensation can be increased to £10,000 igh#te maximum for the initial

award). Alternatively the Tribunal can make an orfdie compensation if one had not
previously been made undérticle 42(1)(b)

Part 8 — Miscellaneous and Closing

Article 44 makes provision as to the application of the Lawpblice officers. An
officer of the States of Jersey Police is not amplegee, but an office holder. This
Article has the effect that, for the purposes @& ttaw, an officer is treated as the
employee of the Chief Officer of the States of dgRolice Force.

Article 45provides that JACS cannot charge for the provisibits services under the
Law.

Article 46 empowers the Minister to approve codes of practegarding acts of

discrimination prohibited by this Law. Articles 2&nd 2B of the Employment Law
apply for the purposes of approving and issuinghstades for the purposes of this
Law.

Article 47 provides a power for the States to make Regulatiormmake such other
amendments to any enactment as appear to the Kidtesexpedient for the general
purposes, or any particular purpose, of this Lawcansequence of any provision
made by or under this Law, or for giving full eff¢o this Law or any provision of it.

This Article also provides that the power to makeCxder or Regulations under this
Law may be exercised so as to make any supplemyernitaidental, consequential,
transitional, transitory or saving provisions whate considered expedient.

Article 48 gives effect taSchedule 3which amends various employment Laws as a
consequence of this Law.

Article 49provides for theitle of the Law and for its coming into force amcé day or
days as are to be appointed by Act of the States.

Schedule brescribes the characteristics that are protectad fliscrimination under
the Law. “Race” is at present the only protectedrabteristic but this Schedule may
in due course be amended to incluntber protected characteristics (by virtue of
Regulations made undarticle 5).

Paragraph 2 defines the protected characteristiaaaf. For the purposes of the Law,
“race” includes colour, nationality, national origior ethnic origins.

This paragraph also explains that people who hawhare characteristics of colour,
nationality, national or ethnic origins can be disd as belonging to a particular
racial group. A racial group can be made up of éhore different racial groups.

Colour includes being black or white. Nationalihcludes being a British, Polish or
Portuguese citizen. Ethnic origins includes beingmf a Jewish background and
national origins includes being of Jersey origin.

A racial group could be “black Britons” which woudthcompass those people who are
both black and who are British citizens.
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Schedule Part 1 describes the general exceptions in which actdsafichination in
relation to any of the protected characteristic raoe prohibited acts, despite Parts 3
to 6 of the Law, in which the prohibited acts asgeaut.

Paragraph 1 has the effect that a person doesnohit a prohibited act if the person,
commits it in order to comply with any written lae;, any condition or requirement
lawfully imposed under a written law, or any or@éia court or tribunal.

Paragraph 2 provides that an act of discriminatitone outside Jersey is not
prohibited if it is done for the purpose of complyiwith the law of, or an order of a
court or tribunal in, the country in which it isme An act of discrimination done in
Jersey is not prohibited if it is done for the mse of complying with so much of the
law of a country as applies to the performance at pf a person’s work in that
country or the supply of goods, services or faesitin that country.

Schedule Part 2 describes the exceptions in which acts of discratiam in relation
to the protected characteristic of race are ndtipited acts.

Paragraph 3 provides that it is not discriminatwyimplement States’ policy or a
decision of a Minister which applies criteria basgubn a person’s place of birth or
length of residency in Jersey if the aim of theigyolor decision is to promote
employment or access to services.

Paragraph 4 provides an exception for discrimimatidiich may be justified on the
grounds of safeguarding national security.

Paragraph 5 provides that discrimination in the-g@lection of job candidates by a
recruitment agency is not prohibited if prospectiemployers could themselves
lawfully discriminate if they had been selectingidalates for a vacancy.

Paragraph 6 allows the existing selection arrangésnef national sports teams, or
local clubs or related associations to continualdb protects “closed” competitions
where participation is limited to people who mee¢guirement relating to nationality,
place of birth or residence.

Paragraph 7 provides an exception in the provisibribanking, insurance, grants,
loans or credit for a purpose which is either todaeried out outside Jersey or
connected with a risk arising outside Jersey. phimgraph also provides that it is not
prohibited to discriminate against someone in teems on which annuities or
insurance are offered provided it can be justifieded upon statistical or actuarial
data which it would be reasonable to rely upon.

Paragraph 8 provides that it is not prohibited iszmiminate when selecting a person
for domestic employment or work within a privatsidence or where the person is to
look after a child in the child’s home. Howevergcera person is in such employment
or work, the person cannot be discriminated agamste terms or conditions of the

employment or work or in his or her dismissal auedancy.

Paragraph 9 provides a general exception to whatdaatherwise be unlawful direct
discrimination in relation to work. The exceptioppiies where being of a particular
race is a requirement for the work, and the pevgooim it is applied to does not meet
it. The requirement must be crucial to the postl amot merely one of several
important factors. In addition, applying the regonent must be proportionate so as to
achieve a legitimate aim. The exception can be lseemployers, principals and
partnerships in relation to contract work and padn
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Paragraph 10 provides an exception in recruitmienthe terms and conditions of
employment and in redundancy or dismissal whereeragm who is not ordinarily
resident in Jersey is employed in Jersey for thpgae of acquiring training in skills
and he or she intends to use the skills acquirésideiJersey. The same exception is
applied between a principal and a contract worker.

Paragraph 11 removes a potential overlap of prihits by providing that the

prohibition relating to the provision of vocatioriedining does not apply to any act to
which Article9, 10 or 21 of the Law applies (réoment, employment and

education) — in particular, where the act to whate of those Articles applies is
permitted by another exception made by this Scleedul

Paragraph 12 provides an exception in the provisf@ervices and in the provision of
premises, by a person who takes into his or hereharhild, elderly person or person
requiring special care and treats that personnasrber of the family.

Paragraph 13 sets out 3limited exceptions to tt@hilpitions on discrimination
contained in Article 24.

The first exception applies where a person who cantkslives in a property disposes
of all or part of it privately (for example by dely, letting or sub-letting) without
using the services of an estate agent, or publisinadvertisement.

The second exception applies to disposal, managesnartcupation of part of small
premises. It applies where a person engaging irtaheuct in question, or a relative
of that person, lives in another part of the premiand the premises include facilities
shared with other people who are not part of theirsehold. There is power for the
Minister to amend or repeal the small premises ghi@e.

The third exception applies where the premisesisosed by a religious, charitable
or voluntary body to persons of the same race. Wewthis exception does not apply
if the disposal is on the basis of a person’s aolou

Paragraph 14 provides an exception for a club wiiiak as its principal object
providing benefits to persons of a particular rdtaloes not, however, provide an
exception where the persons are identified by tt@our.

Schedule 3 makes consequential and miscellaneous amendmaeamtsvatious
employment laws.

Paragraph 1 would amend the Employment Law in Rea@s. Firstly, as a direct
consequence of the provisions of this draft Lawfar giving effect to any of its
provisions. For example to cover the expanded digion of the Tribunal to hear
discrimination complaints. Secondly, to take thepapunity to make some
“housekeeping” amendments which are not directhinneacted with the draft
Discrimination Law. The purpose of these amendmesntis provide consistency with
analogous provisions in the draft Discriminationna~or example, the power to
amend the time limit for bringing a complaint undlee draft Law Article 37(4), is
for the purposes of bringing an employment claimgppsed to be replicated by
inserting a corresponding power into Article 8la# Employment Law.

The proposed amendments are as follows —

(@) references to the Discrimination Law are iresgrinto interpretation
Article 1 and into Articles 2A and 2B relating toetapproval of codes of
practice;
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(b)

(©)

(d)

(e)

(f)

(9)

(h)

(i)

0)

(k)

0

Article 70A is inserted to provide that disnakarising from a prohibited
act of discrimination is automatically unfair;

Article 81 is amended so as to rename the Eynpdmt Tribunal as the
Employment and Discrimination Tribunal and othernsequential

amendments are made to cover its new jurisdictidrear Discrimination
Law complaints. Articles 83, 84, 89, 90, 91, 92, 93 and 95 of the
Employment Law apply to the Tribunal when exerdsits functions

under the Discrimination Law. The opportunity isataken to make an
express reference to the Tribunal’s jurisdictionr@hation to disputes
under the Employment Relations (Jersey) Law 2007;

Article 83 is amended to provide that a coatiidin officer, the Secretary
of the Tribunal and a member of the Tribunal areliable in damages
for anything done in good faith in the dischargehgir functions;

Article 87 is amended so that the States malyeniRegulations to alter
the 8 week time limit within which any referenceaamplaint under the
relevant provisions of the Law, is to be presemdetthe Tribunal;

the effect of the amendments to Article 89dsctarify the powers of the
Tribunal in so far as it may draw an adverse infeegf a witness fails to
attend a hearing, and may commission expert indbpgradvice for the
purpose of making a decision;

a minor amendment is made to Article 90 whiltonsequential on the
amendments to Article 91 relating to the scope ha Order making
powers which include Orders made in relation toRieerimination law;

Article 91 is amended so as to clarify the jBmns dealing with the
representation of complainants and respondents mhy represent
themselves or be represented or accompanied byodnybf their

choosing. The amendments to this Article also ektdre scope of the
power to make Orders relating to the procedurescanduct of hearings
before the Tribunal. These amendments are to teflee extended
jurisdiction of the Tribunal to hear discriminatiocomplaints. For
example an Order may include provision regardirgy hlandling of an
employment dispute that also gives rise to a digodtion complaint,

and vice versa;

Article 93 is amended to clarify that a complait who has been
awarded compensation or other sum of money in ioelato an
employment claim or discrimination complaint, camhere the
respondent fails to pay the award, recover thatréw@rough the Petty
Debts Court or Royal Court as the case may be;

Article 94 is amended to clarify that appeateni a decision of the
Tribunal are to the Royal Court on a point of lamyoand must first be
made with the permission of the Tribunal or the &ogourt within
4 weeks of the date of the Tribunal’'s decision;

Article 101 is amended to clarify the territari application of the
Employment Law;

Article 104 is amended to clarify that the powdo make Orders or
Regulations includes power to make incidental, equential and
transitional provisions.
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Paragraphs 2 and 3 would make analogous consegjuesrid miscellaneous
amendments to the Jersey Advisory and Conciliafibersey) Law 2003 and the
Employment Relations (Jersey) Law 2007 respectiihgtly, to update references to
the Employment and Discrimination Tribunal and settp to make amendments to
provisions about the territorial application of $eolLaws so as to make them
consistent with analogous provisions in the EmplegytmLaw and the draft
Discrimination Law.
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Draft Discrimination (Jersey) Law 201- Article 1

DRAFT DISCRIMINATION (JERSEY) LAW 201-

A LAW to prohibit certain kinds of discrimination and fmnnected purposes,
and to further amend the Employment (Jersey) La@B2the Jersey Advisory
and Conciliation (Jersey) Law 2003 and the EmplaynfRelations (Jersey)

Law 2007.
Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [dedde inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

PART 1
INTERPRETATION AND APPLICATION

1 Interpretation

(1)

In this Law, unless the context otherwise reggi-

“conciliation officer” means a person designatedBS under Article 5
of the Jersey Advisory and Conciliation (Jerseyw12903;

“contract worker” means an individual who is supgli by an
employment agency to do work for another persoa ‘(hincipal”) under
a contract or other arrangement between the emgolyagency and the
principal;

“discriminate” and “discrimination” shall be conséd in accordance
with Articles 6 and 7;

“employee” and “employer” have the meaning giveriiticle 1A of the
Employment Law and “employment” shall be constraedordingly;
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Article 1

Draft Discrimination (Jersey) Law 201-

“employment agency” means any person or body tiagther or not for
payment, assists persons to find employment ostassimployers to find
employees;

“Employment Law” means the Employment (Jersey) 2&03;

“facilities” includes —

(a) facilities by way of banking, fund managemensurance, the
provision of grants, loans, credit or finance ariteo financial
services;

(b) facilities for transport or travel;
(c) facilities for entertainment, recreation oreshment;

(d) accommodation and facilities in a hotel, boagdhouse or other
similar establishment;

“JACS” has the meaning given in the Jersey Advisamg Conciliation
(Jersey) Law 2003

“Jersey” includes the territorial waters adjaceni¢rsey;

“Jersey ship” has the meaning given in Article Zred Shipping (Jersey)
Law 2002,

“lease” means a lease of any duration;

“manager’” means a person for whom a voluntary wodces voluntary
work;

“Minister” means the Minister for Social Security;

“premises” includes —

(a) astructure, building, vessel or vehicle;

(b) a place (whether or not enclosed or built); and

(c) a part of premises (including premises of alkieferred to in sub-
paragraph (a) or (b));

“prescribed” means prescribed by the Minister byedr

“principal” means a person for whom a contract veorétoes work under
a contract or other arrangement between the empgolragency who
supplies the contract worker and that person;

“race” shall be construed in accordance with Scletiy
“school” has the meaning given in the Educatioms@g Law 1999

“Secretary of the Tribunal” is the person appointedier Article 85 of
the Employment Law;

“services” includes —
(a) the services of any profession, trade or bgsine
(b) services provided by the States or any adnatish of the States;

(c) services provided by a company or other bodpa@te in which
the States have a controlling interest;

(d) services provided by any parochial authority;
(e) the provision of scholarships, prizes or awards
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)
®3)

(4)

(f)  the provision of higher education within the améng of the
Education (Jersey) Law 1999

“student” means any person who receives instructanschool;

“Tribunal” means the Jersey Employment and Disaration Tribunal
established by Article 81 of the Employment Law;

“voluntary worker” means a person who does volyntaork for another
person;

“volunteer bureau” means an organization providingdance on the
availability of voluntary work and services of intlucing persons
seeking voluntary work to managers.

The States may by Regulations amend the defisiin paragraph (1).

In this Law a reference to an act which is fted by this Law is,
subject to any exceptions in this Law, a referetocean act which is
prohibited by any provision of Parts 3 to 6.

In this Law a reference to the doing of an lagtreason of a particular
matter shall be construed as including a referémd¢le doing of such an
act by reason of 2 or more matters that include paticular matter,
whether or not the particular matter is the domirarsubstantial reason
for the doing of the act.

2 Application of Law

(1)
(2)

©)

This Law applies to acts of discrimination coitted in Jersey.

Without prejudice to the generality of paradrdp), this Law applies to
an employment which requires the person to worklkhar mainly in
Jersey.

This Law also applies to —
(@) an employment on a Jersey ship unless —
() the employment is wholly outside Jersey, or
(i) the employee is not ordinarily resident insky,
(b) facilities for travel on a Jersey ship; and
(c) Dbenefits, facilities or services provided odeasey ship.

PART 2
KEY CONCEPTS: PROTECTED CHARACTERISTICS

3 Protected characteristics

Schedule 1 has effect and a reference in this lcaa tharacteristic shall be
taken to be a reference to a protected charadterist

States &
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4 Exceptions to prohibited acts

Schedule 2 has effect and sets out the circumstancerhich it shall not be
prohibited to discriminate in relation to a chaeaistic.

5 Power to amend Law

The States may by Regulations —

@
(b)
(€)
(d)

amend protected characteristics under Schéglule
amend what constitutes direct or indirect dmgration under Part 2;
amend acts of discrimination that are prohibiteder Parts 3, 4, 5 or 6;

amend the circumstances in which an act of ridisgation is not
prohibited under Schedule 2.

6 What constitutes direct discrimination

(1)

)

A person discriminates against another pertiom “6ubject”) if, because
of a protected characteristic, the person tre&sstibject less favourably
than the person treats or would treat others.

In relation to the protected characteristic rafce, less favourable
treatment includes segregating the subject frorareth

7 What constitutes indirect discrimination

(1)

)

®3)

A person discriminates against another persbe (subject”) if the
person applies to the subject a provision, critewo practice which is
discriminatory in relation to the subject’s proesgticharacteristic.

For the purposes of paragraph (1), a proviswiterion or practice is
discriminatory in relation to a subject’s protectthracteristic if —

(@) a person applies, or would apply it to otherspes who do not
share that subject’s characteristic;

(b) it puts, or would put, persons with whom thdojsat shares the
characteristic at a particular disadvantage whempaoed with
other persons who do not share the charactenstjoestion;

(c) it puts, or would put the subject at that disadage; and

(d) a person cannot show it to be a proportionatams of achieving a
legitimate aim.

In determining whether the application of a ysmn, criterion or
practice can be shown to be proportionate for thepgses of
paragraph (2)(d), the matters to be taken intowtcshall include —

(a) the nature and extent of the resultant disatdgn
(b) the feasibility of overcoming or mitigating tdesadvantage; and

(c) whether the disadvantage is disproportionatbéaesult sought by
the person applying that provision, criterion cagiice.
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8 Irrelevance of alleged discriminator’s characterstics

For the purposes of establishing the commissioarofact prohibited by this

Law by virtue of Article 6(1) or Article 7(1), itaks not matter whether the

person committing the act has the protected clenatit.

PART 3
PROHIBITED ACTS OF DISCRIMINATION — PAID WORK
9 Selection for employment

An employer shall not discriminate against a person

(@) in the arrangements made for the purpose efm@iing who should be
offered employment;

(b)  in determining who should be offered employment

(c) inthe terms or conditions on which employmisrdffered.

10 Employees

An employer shall not discriminate against an erygdo—

(@) in the terms or conditions of employment the employer affords the
employee;

(b) by denying the employee access or limiting émeployee’s access to
opportunities for promotion, transfer or trainingto any other benefit
associated with employment;

(c) by dismissing the employee;

(d) in selecting the employee for redundancy; or

(e) by subjecting the employee to any other detime

11  Contract workers

A principal shall not discriminate against a cootnaorker —

(@) in the terms or conditions on which the priatipllows the contract
worker to work;

(b) by not allowing the contract worker to workammtinue to work;

(c) by denying the contract worker access or limgitthe contract worker’'s
access to any benefit associated with the work dmnehe contract
worker; or

(d) by subjecting the contract worker to any otthetriment.
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12 Partnerships

(1) Persons who are proposing to form themselvesapartnership shall not
discriminate against another person —

(@) in determining who should be invited to becampartner in the
partnership; or

(b) in the terms or conditions on which the perisoimvited to become
a partner in the partnership.

(2) A partnership shall not discriminate againgithar person —

(@) in determining who should be invited to becaompartner in the
partnership; or

(b) in the terms or conditions on which the perisoimvited to become
a partner in the partnership.

(3) A partnership shall not discriminate againsbthar partner in the
partnership —

(@) by denying the partner access or limiting tlaetner's access to
any benefit arising from being a partner in themnship;

(b) by expelling the partner from the partnersioip;
(c) by subjecting the partner to any other detrimen

(4) In this Article, “partnership” means any parstap formed under Jersey
law including (but not limited to) —

(@) a limited partnership established in accordanth the Limited
Partnerships (Jersey) Law 1994

(b) a limited liability partnership established agcordance with the
Limited Liability Partnerships (Jersey) Law 1997

(c) anincorporated limited partnership establisimedccordance with
the Incorporated Limited Partnerships (Jersey) Ra/T;

(d) a separate limited partnership establishedcoor@ance with the
Separate Limited Partnerships (Jersey) Law 20afd

“partner” shall be construed accordingly.

13  Professional or trade organizations

(1) An organization, the committee of managemenaroforganization, or a
member of the committee of management of an orgtioiz, shall not
discriminate against a person who is not a membiirecorganization —

(@) by refusing or failing to accept the personigplecation for
membership; or

(b) in the terms or conditions on which the orgatign is prepared to
admit the person to membership.

(2) An organization, the committee of managemenaroforganization, or a
member of the committee of management of an org#oiz, shall not
discriminate against a member of the organization —

(@) by denying the member access or limiting thenber’s access to
any benefit provided by the organization;
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®3)

(b) by depriving the member of membership or vagyihe terms of
membership; or

(c) by subjecting the member to any other detriment

In this Article “organization” means an assticia or organization of
employers or employees or any other organizatioosetmembers carry
on a particular profession or trade for the purposé which the

organization exists.

14 Professional bodies

An authority or body that is empowered to confemaw, extend, revoke or
withdraw an authorization or qualification thatriseded for or facilitates the
practice of a profession, the carrying on of adrad the engaging in of an
occupation shall not discriminate against a person

(@)

(b)

(©)

(d)

by refusing or failing to confer, renew or exdethe authorization or
qualification;

in the terms or conditions on which it is pregghto confer, renew or
extend the authorization or qualification;

by revoking or withdrawing the authorization aquralification or varying
the terms or conditions on which it is held; or

by subjecting the person to any other detriment

15  Vocational training

(1)

)

A person who provides or makes arrangements/doational training

shall not discriminate against an individual segkanr undergoing such

training —

(@) in the terms on which the person affords thdvidual access to
any training course or other facilities concernétthwuch training;

(b) by refusing or intentionally omitting to affottie individual such
access;

(c) by terminating the individual’s training; or

(d) by subjecting the individual to any detrimemthe course of his or
her training.

“Vocational training” includes apprenticeshighemes.

16 Employment agencies

(1) An employment agency shall not discriminateiragjea person —
(@) by refusing or intentionally omitting to proeidhe person with any
of its services;
(b) in the terms or conditions on which it offecsgrovide the person
with any of its services;
(¢) in the manner in which it provides the persoithwany of its
services; or
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(d) by subjecting the person to any other detriment

(2) For the purposes of this Law references tcstrgices of an employment
agency include guidance on careers and any otheicee related to
employment.

PART 4

PROHIBITED ACTS OF DISCRIMINATION — VOLUNTARY WORK

17  Selection for voluntary work

A manager shall not discriminate against a person —

(@) in the arrangements made for the purpose efm@iing who should be
offered voluntary work;

(b) in determining who should be offered volunteuyrk; or

(c) inthe terms or conditions on which voluntargriwis offered.

18  Voluntary workers

A manager shall not discriminate against a volyntesrker —

(@) in the terms or conditions on which the worlkeito do the voluntary
work;

(b) by denying the voluntary worker access or lingt the voluntary
worker's access to opportunities for developmemangfer or training or
to any other benefit associated with the volunteoyk;

(c) in asking the voluntary worker to cease dohmywork; or

(d) by subjecting the voluntary worker to any ottetriment.

19  Organizations for voluntary workers

(1) An organization, the committee of managemenaroforganization, or a
member of the committee of management of an orgtioiz, shall not
discriminate against a person who is not a membiérecorganization —
(@) by refusing or failing to accept the personigplacation for

membership; or
(b) in the terms or conditions on which the orgatian is prepared to
admit the person to membership.

(2) An organization, the committee of managemenaroforganization, or a
member of the committee of management of an orgtioiz, shall not
discriminate against a member of the organization —

(@) by denying the member access or limiting thenber’s access to
any benefit provided by the organization;
(b) by depriving the member of membership or vagyihe terms of
membership; or
(c) by subjecting the member to any other detriment
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(3) In this Article “organization” means an assdicia or organization of
voluntary workers.

20  Volunteer bureaux
A volunteer bureau shall not discriminate agains¢@son —

(@) by refusing or intentionally omitting to proeidhe person with any of its
services;

(b) in the terms or conditions on which it offecsgrovide the person with
any of its services;

(c) inthe manner in which it provides the persdthany of its services; or
(d) by subjecting the person to any other detriment

PART 5
PROHIBITED ACTS OF DISCRIMINATION IN OTHER AREAS

21 Education

(1) A person shall not discriminate against anoffeson (the “subject”) —

(&) by refusing or failing to accept the subjectipplication for
admission as a student to a school; or

(b) in the terms or conditions on which the persoprepared to admit
the subject as a student to a school.

(2) A person shall not discriminate against a sttide

(@) by denying the student access, or limiting sh&lent’s access, to
any benefit provided by the person;

(b) by expelling the student; or
(c) by subjecting the student to any other detrimen

22  Goods, facilities and services

A person who provides goods or services, or ma#esities available to the
public or a section of the public (whether for paym or not), shall not
discriminate against another person (the “subjeet”)

(@) by refusing to provide those goods or servimesnake those facilities
available to the subject;

(b) in the terms or conditions on which the perpoovides those goods or
services or makes those facilities available tostiigect; or

(c) in the manner in which the person provides ¢hgsods or services or
makes those facilities available to the subject.
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23  Access to and use of public premises

A person shall not discriminate against anothes@e(the “subject”) —

(@

(b)

(©)

(d)

(e)

(f)

by refusing to allow the subject access tdaheruse of, any premises that
the public or a section of the public is entitledatiowed to enter or use
(whether for payment or not);

in the terms or conditions on which the pergprepared to allow the
subject access to, or the use of, any such premises

in relation to the provision of means of acdessuch premises;

by refusing to allow the subject the use of &agilities in or on such
premises that the public or a section of the publentitled or allowed to
use (whether for payment or not);

in the terms or conditions on which the persoprepared to allow the
subject the use of any such facilities; or

by requiring the subject to leave such premisesease to use such
facilities.

24 Disposal or management of premises

(1)

A person who has the right to dispose of premimust not discriminate
against another person (the “subject”) —

(a) as to the terms on which the person offers ispade of the
premises to the subject;

(b) by not disposing of the premises to the subject

(c) as to the manner in which the person treatstifsgect with regard
to things done in relation to other persons seettinge premises.

(2) Subject to paragraph (3), a person whose psioniss required for the
disposal of premises must not discriminate agdinstsubject by not
giving permission for the disposal of the premisethe subject.

(3) Paragraph (2) does not apply to anything dartbe exercise of a judicial
function.

(4) A person who manages premises must not diguait@iagainst a subject
who occupies the premises —

(a) by denying the subject access or otherwisetitigihis or her
access to a benefit or facility;

(b) by evicting the subject (or taking steps fag fhurpose of securing
the subject’s eviction);

(c) by causing the subject to suffer any otherichetnt.

(5) For the purposes of this Article and paragréphof Part2 of
Schedule 2 —

(@) a reference to disposing of premises includesthe case of
premises subject to a tenancy, a reference to —
(i) assigning the premises,
(i)  sub-letting them, or
(i) parting with possession of them;
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(b) areference to disposing of premises also dedwa reference to —
()  granting a right to occupy them, or

(i) a transaction to which the Taxation (Land Tgactions)
(Jersey) Law 2009applies;

(c) a reference to a tenancy is a reference tonanty created
(whether before or after the coming into forcetu$ tLaw) —

() by alease or sub-lease,

(i) by an agreement for a lease or sub-lease,
(i) by a tenancy agreement, or

(iv) in pursuance of an enactment.

25 Clubs

(1)

A club, the committee of management of a cloba member of the
committee of management of a club, shall not disicraite against a
person who is not a member of the club —

(@) by refusing or failing to accept the personigplecation for
membership; or

(b) in the terms or conditions on which the clulpispared to admit
the person to membership.

(2) A club, the committee of management of a cloba member of the
committee of management of a club, shall not disicraite against a
member of the club —

(@) in the terms or conditions of membership that a&forded to the
member;

(b) by refusing or failing to accept the memberpplacation for a
particular class or type of membership;

(c) by denying the member access, or limiting tleniner’'s access, to
any benefit provided by the club;

(d) by depriving the member of membership or vagyihe terms of
membership; or

(e) by subjecting the member to any other detriment

(3) For the purposes of this Law, “club” means asgociation of persons,
however described, whether or not incorporated aheéther or not
carried on for profit, but does not include any ocasstion or
organization —

(&) towhich Article 13 or 19 applies; or

(b) whose membership does not exceed 24 and admist
membership of which is regulated by the club’s subnd involves
a process of selection.

(4) The Minister may by Order amend the numberaragraph (3)(b).
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26  Requests for information

A person shall not discriminate against anothers@erby requesting or
requiring information (whether by way of completingform or otherwise) in
connection with, or for the purpose of performiag,act which is or would be
prohibited by this Law.

PART 6
OTHER PROHIBITED CONDUCT

27  Discrimination by way of victimization

(1)

(2)

®3)

Victimization is an act of discrimination prdited by this Law, where it
occurs in any circumstances where an act is prtgltihinder Parts 3 to 5.

A person victimizes another person (the “sufjjedf, in the
circumstances described in paragraph (1), the pearsats the subject
less favourably than that person would treat ofieesons, and does so by
reason that the subject has —

(@) made a complaint under this Law;

(b) instituted proceedings against the person groéimer person under
this Law;

(c) given evidence or information in connection hwiproceedings
brought by any person against the person or arer @dgrson under
this Law;

(d) otherwise done anything for the purposes dgharonnection with
this Law in relation to the person or any otherspar

(e) alleged that the person or any other personcbasnitted an act
which (whether or not the allegation so stategrdahibited by this
Law,

or by reason that the person believes that theesubsjtends to do any of
those things, or suspects that the subject has domgends to do, any of
them.

Paragraph (2) does not apply to treatmentsaflgect by reason of him or
her giving false evidence or information, or makadalse complaint or
allegation if the evidence or information is givem,the complaint or the
allegation is made, in bad faith.

28 Harassment

(1)

)

Harassment is an act of discrimination prokiiby this Law, where it
occurs in any circumstances where an act is prteltikinder Parts 3 to 5.

A person harasses another person (the “subjiécti the circumstances
described in paragraph (1), the person engagesnwanied conduct
towards the subject that is related to a protechedtacteristic and which
has the purpose or effect of —

(a) violating the subject’s dignity; or
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®3)

(b) creating an intimidating, hostile, degradinguntiliating or
offensive environment for the subject.

In deciding whether conduct has the effect dieed in paragraph (2)(a)
or (b) each of the following must be taken intoaod —

(@) the perception of the subject;
(b) the circumstances of the case; and

(c) whether a reasonable person could regard thduod as having
that effect.

29 Relevant relationships that have ended

(1)

(2)

®3)

This Article applies where there used to beelationship between one
person (the “relevant person”) and another pemsaircumstances where
an act of discrimination would if it had occurredriehg the relationship
be prohibited under this Law (the “relevant relasbip”).

The relevant person must not discriminate aja@mother person with
whom the relevant person has had a relevant refdtip by subjecting
that person to a detriment where the discriminatidees out of and is
closely connected to the relevant relationship.

It does not matter whether the relationship sebefore or after the
commencement of this Law.

30 Instructions or pressure to commit prohibited at

(1)

(2)

®3)

(4)

()

This Article applies where there is a relatlipsbetween one person (the
“relevant person”) and another person in circunt#arwhere conduct
prohibited under Parts 3, 4, and 5 or Articles23,, 29 or 31 may occur
(the “relevant relationship”).

The relevant person shall not cause, instructinduce directly or
indirectly another person to do in relation to imdiperson (the “subject”)
an act which is prohibited by this Law.

For the purposes of this Law, it does not mattieether the instruction or
inducement actually leads to an act which is pritdndbby this Law.

A complaint may be made to the Tribunal agathst relevant person

by —

(@) the person with whom there is a relevant refatnip with the
relevant person; or

(b) the subject,

where either is subject to a detriment as a resduthe relevant person’s
conduct.

A reference in this Article to causing or inthg another person to do
something includes a reference to attempting toseaor induce the
person to do it.
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31 Aiding prohibited acts

(1)

)

A person who knowingly aids (the “aider”) anettperson to do any act
which is prohibited by this Law shall be treateat, the purposes of this
Law, as personally doing the act.

The aider does not knowingly aid another pettsodo any act which is
prohibited by this Law if —

(a) the other person made a statement to the #idéerthe act, by
reason of any provision of this Law, would not behibited:;

(b) the aider relied on that statement; and
(c) itisreasonable for the aider to have relindh® statement.

32  Liability of employee and employer

(1)

(2)

®3)

(4)

®)

Anything done by an employee in the courseisfdn her employment
which is prohibited by this Law shall be taken asihg been done by his
or her employer as well as by the employee, whethert it was done
with the employer’s knowledge or approval.

For the purposes of paragraph (1), an actishdbne by an employee in
the course of his or her employment, which is anthat his or her
employer is prohibited from doing under this LaWwak be taken to be an
act that the employee is also prohibited from dainder this Law.

In a complaint made under this Law againstrapleyer in respect of any
act alleged to have been done by the employer'dasmg, it shall be a
defence for the employer to prove that they tookhsateps as were
reasonably practicable to prevent the employee fdming that act or
from doing, in the course of the employment, atthat description.

In a complaint made under this Law against aapleyee for anything
done in the course of his or her employment —

(@) it does not matter if the employer is found tohave committed
an act prohibited by this Law by virtue of paradr4p);

(b) it shall be a defence for the employee to pribet —

() the employer made a statement to him or herttieact, by
reason of any provision of this Law, would not be
prohibited,

(i)  in doing the act, he or she relied on thatestaent, and
(iii) it was reasonable for him or her to rely dwetstatement.

In this Article, “employee” shall be taken toclude “contract worker”,
and “employer” shall be taken to include “principal

33 Liability of agent and controller

(1)

Anything done by a person (the “agent”) in theurse of doing
something on the authority (express or impliedjanbther person (the
“controller”) which is prohibited by this Law, shdle taken as having
been done by his or her controller as well as leyatent, whether or not
it was done with the controller's knowledge or ayjad.
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(2)

In a complaint made under this Law againstganafor anything done as
agent for the controller it shall be a defencetfieragent to prove that —

(a) the controller made a statement to him or hat the act, by reason
of any provision of this Law, would not be prohéait

(b) in doing the act, he or she relied on thaestant; and
(c) itwas reasonable for him or her to rely ongtetement.

PART 7
ENFORCEMENT

34  Functions of Secretary of Tribunal under this Lav
The Secretary of the Tribunal shall discharge tnections conferred by this

Law.

35  Functions of JACS under this Law
JACS shall discharge the duties imposed on it ksyltaw.

36 Functions of Tribunal under this Law

(1)

(2)

®3)

The Tribunal shall discharge the duties imposed exercise the powers
conferred on it by this Law.

The Tribunal shall have jurisdiction to detemmia complaint relating to
any conduct prohibited by this Law.

Subiject to the provisions of this Part, Artck&3, 84, 89, 90, 91, 92, 93,
94 and 95 of the Employment Law shall apply to Twédunal and to
proceedings before it when it is exercising thésgliction conferred on it
by or under this Law as they apply to the Tribuaatl to proceedings
before it when it is exercising the jurisdictiomnéerred on it by or under
the Employment Law.

37  Making a complaint

(1) A person (the “complainant”) may present a clzomp to the Tribunal
that another person (the “respondent”) has comdhdteact, or is treated
as having committed an act, which is prohibitedHy Law.

(2) The Tribunal shall not consider a complaint —

(@) where the act complained of occurred entirafole the coming
into force either of this Law, or of Regulations deaunder

Article 5, amending this Law;

(b) unless it is presented to the Tribunal —

() before the end of the period of 8 weeks begignivith the
date of the act, or the last act, to which the daimprelates,
or
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®3)

(4)

(i) within such further period as the Tribunal esaers
reasonable in a case where it is satisfied thavas not
reasonably practicable for the complaint to be qmt=d
before the end of that period of 8 weeks.

For the purposes of this Article —

(@) any act prohibited by this Law which extendsro& period is to be
treated as done at the end of the period,;

(b) any act which occurs before the coming intadonf —
(i) this Law, or
(i)  Regulations made under Article 5,

and which continues to occur on the date this Lawsuach
Regulations come into force, is to be treated ambaoccurred on
the relevant coming into force date;

(c) where an act consists of a failure to do somgthhat failure is to
be treated as occurring when the person in quedéoitded on it.

The States may by Regulations amend the pespdcified in
paragraph (2)(b).

38  Conciliation in employment-related complaints byconciliation officer

(1)

(2)

®3)

(4)

®)

The Secretary of the Tribunal shall refer a ptaamt which concerns, or
is done in connection with, employment or work, tiee paid or
voluntary, to JACS and inform the complainant aedpondent of the
referral.

If the complainant and respondent so agree, SIAfQall appoint a
conciliation officer to deal with a complaint refed to it under
paragraph (1), and the conciliation officer shalleavour to resolve the
complaint by conciliation.

Notwithstanding paragraph 2(1) of the Schedal¢he Jersey Advisory
and Conciliation (Jersey) Law 20@3the conciliation officer shall have
regard, in conducting the conciliation, to any caderactice approved
by the Minister under Article 46.

A conciliation officer appointed to deal withcamplaint, who resolves
the complaint by conciliation, shall report theamrhe to the Secretary of
the Tribunal.

The Minister may, for the purposes of paragsad), (2) and (4)
prescribe a timescale within which the Secretaryhef Tribunal or the
conciliation officer (as the case may be) shallafty of the matters
referred to in those paragraphs.

39  Conciliation in other complaints

(1)

(2)

This Article applies to a complaint which dagst concern, and is not
done in connection with, employment or work.

If the complainant and respondent so agreeS#wetary of the Tribunal
shall refer the complainant and respondent to a&operqualified in
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conducting conciliation or mediation who shall ea®ur to resolve the
complaint and report the outcome to the SecrethttyeoTribunal.

(3) The Minister may for the purposes of paragré@)hprescribe a timescale
within which the Secretary of the Tribunal or thergon qualified in
conducting conciliation or mediation (as the casg ipe) shall do any of
the matters referred to in that paragraph.

40 Restrictions on contracting out
(1) A provision in a contract (whether a relevagremment within the
meaning of the Employment Law, or not) shall bedvim so far as it
purports —

(@) to exclude or limit the operation of any proesof this Law; or

(b) to preclude a person from bringing any procegsliunder this Law
before the Tribunal,

except as permitted by this Law.

(2) Paragraph (1) shall not apply to an agreenmeméfrain from instituting
or continuing proceedings before the Tribunal —

(a) where a conciliation officer appointed undertide 38(2) or a
person described in Article 39(2) (as the case rbay, has
succeeded in resolving the complaint by conciligtiar

(b) if the conditions regulating compromise agreetmeunder the
Employment Law are satisfied in relation to theesgnent.

41  Referral to Tribunal
Where a complainant and respondent do not agreeomailiation, or the
complaint is not resolved by conciliation, a refexe to the Tribunal shall be
made in accordance with the procedures prescribedruArticle 91(4) of the
Employment Law.

42  Remedies available
(1) Where the Tribunal finds that a complaint idlvi@unded, it may do one

or more of the following —

(&) declare the rights of the complainant and #dspondent in relation
to the act to which the complaint relates;

(b) order the respondent to pay to the complaicantpensation for
any —

(i) financial loss, in an amount not exceeding 00, and

(i)  hurt and distress, in an amount not exceediB 00,
provided the sum of any award made under sub-paphdib)(i)
and (b)(ii) does not exceed £10,000;

(c) recommend that the respondent take, within eciEpd period,
action appearing to the Tribunal to be practicdbtethe purpose
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)

®3)

(4)

of obviating or reducing the adverse effect on ¢beplainant of
any act of discrimination to which the complainates.

Where there is more than one respondent, tieifal may order that the
payment of compensation be apportioned in such ata@s it considers
just and equitable.

The Minister may prescribe the following —

(@) the matters which the Tribunal may take intmsigeration in
determining amounts of compensation under paradiBih),
including having regard to any award made in an leympent
dispute to which Article 86 of the Employment Lappéies, which
was founded on the same facts as those in resgeunthich
compensation is being sought under this Law;

(b) the circumstances in which interest may be dddeamounts of
compensation, and the rates of interest that mappged;

(c) the circumstances in which costs may be awarded their
amount.

The States may by Regulations amend paragfgfih) Go as to —

(@) amend the maximum amounts of compensation mhay be
ordered by the Tribunal;

(b) introduce different maximum amounts that maysbeordered in
respect of the elements of compensation for firsross or for
hurt and distress;

(c) remove any limit on any amount that may be stei®d, being a
limit on the amount of compensation or on the amaafnany
element of compensation for financial loss or forttand distress.

43 Enforcement of recommendations of Tribunal

(1)

()

If, without reasonable justification, a respentidoes not comply with a
recommendation made under Article 42(1)(c), thebdmal may, if it
thinks it just and equitable to do so —

(@) increase the amounts of compensation orderedderun
Article 42(1)(b) to be paid to the complainant, jegb to the
maximum amounts specified under that Article; or

(b)  make an order under Article 42(1)(b) where sanlorder has not
already been made.

An order of the Tribunal to take any actiont@refrain from taking any
action under Article 93(3) of the Employment Lavakmot be taken to
include a recommendation made under Article 42)1)(c
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PART 8
MISCELLANEOUS AND CLOSING

44  Application to police

(1) A member of the States of Jersey Police Fohedl e treated, for the
purposes of this Law, as the employee of the Qbiéter of the States
of Jersey Police Force.

(2) Anything done by a member of the States ofe}eRolice Force in the
performance or purported performance of his orfhactions shall be
treated as done in the course of the employmentcrided in
paragraph (1).

45  JACS fees and charges

Notwithstanding paragraph 11 of the Schedule to lbesey Advisory and
Conciliation (Jersey) Law 2063 JACS shall not charge any fee, or make any
other charge, in respect of the discharge of istions under this Law.

46  Codes of practice
Articles 2A and 2B of the Employment Law shall apfar the purposes of —

(&) the Minister approving by Order any code of cpice containing
guidance for the purposes of this Law; and

(b) a person failing to observe any code of pradssued in connection with
this Law.

47  Regulations and Orders

(1) The States may by Regulations make such amartdrteeany enactment
as appear to the States to be expedient —

(@) for the general purposes, or any particulappse, of this Law;
(b) in consequence of any provision made by or utide Law; or
(c) for giving full effect to this Law or any praion of it.

(2) The power to make Regulations or Orders indudewer to make any
supplementary, incidental, consequential, transtictransitory or saving
provision which appear to the States or the Minjsie the case may be,
to be necessary or expedient for the purposesdRégulations or Order.

48 Employment Laws amended
Schedule 3 shall have effect to amend enactments.
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49 Citation and commencement

This Law may be cited as the Discrimination (Jerdeyw 201- and shall come
into force on such day or days as the States byappbint.
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SCHEDULE 1

(Article 3)

PROTECTED CHARACTERISTICS

1 Introduction

This Schedule prescribes the characteristics whach protected from
discrimination under this Law.

2 Race
(1) Race is a protected characteristic.

(2) Race includes —
(@) colour;
(b) nationality;
(c) national origins;
(d) ethnic origins.
(3) Inrelation to the protected characteristicaafe —

(a) areference to a person who has a particutdeqted characteristic
is a reference to a person of a particular raciah;

(b) a reference to persons who share a protectathcteristic is a
reference to persons of the same racial group.

(4) A racial group is a group of persons definedrdéference to race, and a
reference to a person’s racial group is a referéace racial group into
which the person falls.

(5) The fact that a racial group comprises 2 oramdistinct racial groups
does not prevent it from constituting a particukagial group.

(6) For the purposes of this Law, “national origimscludes being of Jersey
origin.
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SCHEDULE 2

(Article 4)

PART 1

GENERAL EXCEPTIONS TO PROHIBITED ACTS

1 Act done under legislative or judicial authority

(1) An act of discrimination is not prohibited bkid Law if it is done
necessarily for the purpose of complying with —

(@) any enactment;

(b) any condition or requirement lawfully imposedrguant to any
enactment; or

(c) any order of a court or tribunal.

(2) In this paragraph “enactment” includes an enaat of the United
Kingdom having effect in Jersey.

2 Compliance with law of another country

(1) An act of discrimination done outside Jerseyasprohibited by this Law
if it is done for the purpose of complying with tlaev of, or an order of a
court or tribunal in, the country in which it isr®

(2)  An act of discrimination done in Jersey is paghibited by this Law if it
is done for the purpose of complying with so mudhtre law of a
country as applies to —

(a) the performance of part of a person’s workt tountry;
(b) the supply of goods, services or facilitieshiat country.

(3) References to a country in this paragraph telihe territorial waters of
that country.

PART 2

EXCEPTIONS TO PROHIBITED ACTS: RACE

3 Race: act done pursuant to States’ policy or Mirsiterial decision

An act of discrimination is not prohibited by thiaw if it is done pursuant to a
policy adopted by the States or by Ministerial desi where the
implementation of that policy or decision appliegecia based upon a person’s
place of birth or length of residency in Jersey,the purposes of —
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(@) promoting employment or other opportunities; or

(b)  providing access to facilities and services.

4 Race: national security

An act of discrimination is not prohibited by thisw if it is done for the
purpose of safeguarding national security, if tleeriimination was justified by
that purpose.

5 Race: pre-selection by employment agency

(1) An act of discrimination done by an employmegency, in selecting
persons as suitable for a job vacancy, is not pitgd by this Law if it
would not have been prohibited had it been doneth®y proposed
employer.

(2) It shall be sufficient, for the purposes of qavagraph (1), for an
employment agency to prove —

(@) that in so acting, it relied upon a statememidento it by the
proposed employer that, by virtue of sub-parag(aphthe act
would not be prohibited; and

(b) that it was reasonable to rely upon the stateme

6 Race: sport and competitions

An act whereby a person discriminates against angé@rson on the grounds of
the other person’s nationality or place of birthtlee length of time for which
the person has been resident in a particular arplace is not prohibited by this
Law if it is done —

(@) in selecting one or more persons to represeouatry, place or area, or
any related association, in any country or game; or

(b) in pursuance of the rules of any competitionfaio as they relate to
eligibility to compete in any sport or game.

7 Race: financial and insurance arrangements

(1) Article 22 shall not prohibit a person discnrating against another
person (the “subject”) in the supply of facilitiby way of banking or
insurance or in the provision of grants, loansditrer finance, where the
facilities are, or the provision is, for a purpdsebe a carried out, or in
connection with risks arising, wholly or mainly eigte Jersey.

(2) Parts 3 and 5 shall not prohibit a person @hsoating against a subject
in relation to the terms on which an annuity origyplof insurance is
offered to, or may be obtained by, the subjecth& discrimination is
reasonable in the circumstances, having regardnio statistical or
actuarial data on which it is reasonable for thesg@eto rely.
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10

Race: selection for domestic employment or work

Articles 9(b) and 11(b) shall not prohibit a persdiscriminating against
another person in connection with a position asraployee or contract worker
where the duties of the position involve —

(a) the performance of domestic duties on prem@meswhich the first-
mentioned person resides; or

(b)  the care of a child in the place where thedcrekides.

Race: genuine occupational requirement

(1) A person (the “relevant person”) does not cotmrah act of
discrimination prohibited by a provision listed sub-paragraph (2) by
applying in relation to work, a requirement for argon to have the
protected characteristic of race, provided thevesié person can show
that, having regard to the nature or context ofbek —

(a) itis an occupational requirement;

(b) the application of the requirement is a propodte means of
achieving a legitimate aim; and

(c) the person to whom the relevant person appliesrequirement,
does not meet it (or the relevant person has reaseigrounds for
not being satisfied that the person meets it).

(2) The provisions are —
(@) Article 9(a) and (b);
(b)  Article 10(b) and (c);
(c) Article 11(b); and
(d) Article 12(1)(a) or (2)(a) or (3)(a) or (b).

(3) The reference in sub-paragraph (1) to “work” & reference to
employment, contract work or a position as a partne

Race: training in skills for exercise outside Ysey

(1) Articles 9 and 10 shall not prohibit an act ddsy an employer for the
benefit of a person not ordinarily resident in égrgn or in connection
with that person’s employment at an establishmentersey, where the
purpose of the employment is to provide the pewsitim training in skills
which he or she appears to the employer to intendxercise wholly
outside Jersey.

(2) For the purposes of sub-paragraph (1) —

(@) employment shall be regarded as being at aamblegtment in
Jersey if the employee does his or her work whollymainly
within Jersey;

(b) employment on board a Jersey ship shall berdedaas being at an
establishment in Jersey; and

(c) employment on an aircraft or hovercraft opataby a person
ordinarily resident in Jersey or whose principagel of business is
in Jersey (disregarding any time when the airavafhovercraft is
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®3)

operated, pursuant to a contract, on behalf ofraopeordinarily
resident outside Jersey or whose principal placéudiness is
outside Jersey) shall be regarded as being at tablisement in
Jersey.

Article 11 shall not prohibit an act done bgrancipal for the benefit of a
contract worker not ordinarily resident in Jerdeypr in connection with
allowing the contract worker to do work to whichtigle 11 applies,
where the purpose of the contract worker beingnadtbto do that work is
to provide the contract worker with training in lfkiwhich he or she
appears to the principal to intend to exercise lyhmitside Jersey.

11 Race: vocational training

Article 15 shall not prohibit an act which is prbtéd by Articles 9, 10 or 21 or
would be prohibited by any of those Articles but the operation of this
Schedule.

12  Race: provision of care in carer’'s home

Articles 22 and 24(1) shall not prohibit a pers@scdminating against another
person in the arrangements under which the firgttimeed person (whether or
not for reward) takes into his or her home, andtsr@s members of his or her
family, children, elderly persons or persons raqgia special degree of care.

13 Race: private disposal of premises

(1) Article 24 shall not prohibit the private digab of premises by an owner
occupier, and for the purposes of this paragraph —
(a) a disposal is a private disposal only if thenemoccupier does
not —
() use the services of an estate agent for thepqgmer of
disposing of the premises, or
(i) publish (or cause to be published) an adventient in
connection with their disposal.
(2)  In sub-paragraph (1) —
(a) “estate agent” means a person who, by way apsion or trade,
provides services for the purpose of —
(i) finding premises for persons seeking them, or
(i) assisting in the disposal of premises; and
(b)  “owner-occupier” means a person who, whethéelgmr jointly
with another person —
()  owns the premises, and
(i)  occupies the whole of them.
(3) Article 24 shall not prohibit anything done ayperson in relation to the
disposal, occupation or management of part of spnathises if —
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(4)

®)

(6)

()

(8)
9)

(10)

(a) the person or a relative of that person resides intends to
continue to reside, in another part of the premiaed

(b) the premises include parts (other than stoeagas and means of
access) shared with residents of the premises veho@ members
of the same household as the resident mentionedsuio
paragraph (3)(a).

Premises are small if —

(@) the only other persons occupying the accomnmuaiccupied by
the resident mentioned in sub-paragraph (3)(ajrembers of the
same household;

(b) the premises also include accommodation foleast one other
household;

(c) the accommodation for each of those other Huonlde is let, or
available for letting, on a separate tenancy oillaimagreement;
and

(d) the premises are not normally sufficient toammodate more than
2 other households.

Premises are also small if they are not nogmsilfficient to provide
residential accommodation for more than 6 persatisrggarding the
resident mentioned in sub-paragraph (3)(a) and reesnbf the same
household).

“relative” of the resident referred to in suérpgraph (3)(a) means —
(@) spouse or civil partner;

(b) partner;

(c) parent or grandparent;

(d)  child or grandchild (whether or not legitimate)

(e) the spouse, civil partner or partner of a chil@randchild;

() brother or sister (whether of full blood or faalood); or

(g) arelative within clause (c), (d), (e) or (fhese relationship,

arises as a result of marriage or civil partnership

In sub-paragraph (6), a reference to a patimerreference to the other
member of a couple consisting of —

(@) a man and a woman who are not married to edudr dut are
living together as husband and wife; or

(b) two people of the same sex who are not civitrgas of each other
but are living together as if they were.

The Minister may by Order amend sub-paragrdplor (5).

Article 24 shall not prohibit a person discnmaiing against another in
connection with the disposal of premises by —

(a) areligious body; or
(b)  acharitable or voluntary body,
to members who share the protected characteristace.

The exception in sub-paragraph (9), does ppltyan relation to colour.
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14 Race: clubs for members of one race

(1) Article 25 shall not prohibit discrimination nelation to a club which has
as its principal object providing benefits to persaf a stated race if
those persons are described other than —

(a) by reference to colour; or
(b) in a way that has the effect of excluding sermaambers of that race
on the basis of colour.

(2) Indeciding what the principal object of thelzls for, regard shall be had
to —

(@) the essential character of the club;
(b)  whether the people mainly enjoying the benefitmmembership are
of the race stated in the principal object; and
(c) any other relevant circumstance.
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SCHEDULE 3

(Article 48)

EMPLOYMENT LAWS AMENDED

1 Employment Law amended

(1)

)

®3)

(4)

(®)

In this paragraph, “principal Law” means the foyment (Jersey)
Law 2003

In Article 1(1) of the principal Law, after thdefinition “collective
employment dispute” there shall be inserted thie¥ohg definition —

“‘Discrimination Law’ means the Discrimination 3ey)
Law 201%".

In Article 2A(1) of the principal Law, after éhwords “this Law” there
shall be added the words “or the Discrimination Law

In Article 2B(1) of the principal Law, after eéhwords “this Law” there
shall be inserted the words “or the Discriminatiaw”.

After Article 70 of the principal Law, thereahbe inserted the following
Article —

“70A Dismissal by reason of discrimination

An employee who is dismissed shall be regardedhismpurposes of this
Part as unfairly dismissed if the reason or priacipeason for the
dismissal constitutes an act of discrimination agiaithe employee
prohibited by the Discrimination Law.”.

(6) In Article 73(2) of the principal Law, for theords “or 70 applies” there
shall be substituted the words “70 or 70A applies”.
(7) For Article 81 of the principal Law there shdle substituted the
following Article —
“81 Establishment of the Tribunal
(1) There is established a Tribunal to be known tlas Jersey
Employment and Discrimination Tribunal.
(2) The Tribunal shall exercise the jurisdictiomfared on it by or
under —
(@) this Law;
(b) the Discrimination Law; and
(c) the Employment Relations (Jersey) Law 2007
(3) Articles 83, 84, 89, 90, 91, 92, 93, 94 andsb@all apply to the
Tribunal and to proceedings before it when it isereising
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(8)

“83

(9)

(10)

(11)

(12)

jurisdiction conferred on it by or under the Disaimation Law or
the Employment Relations (Jersey) Law 2007 as #&pply to the
Tribunal and to proceedings before it when it i®reising the
jurisdiction conferred on it by or under this Law.”

For Article 83 of the principal Law there shdle substituted the
following Article —

Limitation of civil liability

A conciliation officer, the Secretary of the Trilalror a member of the
Tribunal shall not be liable in damages for anyghidtone or omitted in
the discharge, or purported discharge of any fonstiunder this Law,
unless it is shown that the act or omission wdsauh faith.”.

In Article 87 of the principal Law —

(@) in paragraph (a), there shall be deleted the Wiand”;

(b) in paragraph (b), for the words “Law.” thereaklbe substituted
the words “Law; and”; and

(c) after paragraph (b), there shall be addeddheviing paragraph —

“(c) amend the period for making a reference os@néing a complaint
(as the case may be) to the Tribunal, specifiecany of the
relevant provisions of this Law.”.

In Article 89(1) of the principal Law —

(& in sub-paragraph (b), for the words “otherwesagl”, there shall be
substituted the words “otherwise;”;

(b) in sub-paragraph (c), in the proviso, for therds “furnished.”
there shall be substituted the words “furnisheal;itl

(c) after sub-paragraph (c), there shall be addedfollowing sub-
paragraphs —

“(d) notwithstanding the offences in Article 95@)( and
(1)(c)(ii), draw an adverse inference from the usl
without reasonable excuse of any witness to atberaf any
person to produce any documents, when so requested,;

(e) for the purposes of making a determination, etak
independent expert advice.”.

For Article 90(1) of the principal Law therdadl be substituted the
following paragraph —

“(1) Subject to paragraph (2) or to an Order madéeu Article 91(3),
the Tribunal shall sit in public.”.

In Article 91 of the principal Law —

(a) for paragraph (1), there shall be substituté@ tfollowing
paragraph —

“(1) Where a complainant or respondent attend aifgpdefore the
Tribunal, they may —

(@) represent themselves; or
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(b)

‘ @)

(©)
“(5)

(6)

(b) be represented or accompanied by any persothaif
choice.”;

for paragraph (4) there shall be substitutec tfollowing
paragraph —

Orders made under paragraph (3) may, in padic include
provision —

(a) for the reference of employment disputes tolttieunal;

(b) for the reference of complaints brought unddre t
Discrimination Law;

(c) for the manner in which and time within whicfopeedings
may be brought before the Tribunal;

(d) for the filing and service of documents in tiela to
proceedings brought before the Tribunal;

(e) for the completion, filing, and service by tbemplainant
and respondent of forms containing such informatismay
be prescribed in the Order, for the purposes oticidd the
facts of the dispute or complaint;

(f)  for the hearing, investigation and determinatid —
()  employment disputes, and
(i)  complaints brought under the Discriminationw;a

(g) for the procedures to be adopted where it agpta the
Tribunal that proceedings brought before it to wahic
Article 86 applies relate to any act which is phitad by the
Discrimination Law, where a complaint in respectlod act
would be referable to the Tribunal under that Law;

(h) for the procedures to be adopted where it agpta the
Tribunal that a hearing before it under the Disanattion
Law concerns an employment dispute to which Artg8e
applies;

(i)  for directing the Tribunal as to the circumstas in which a
hearing is to be heard in private;

() for the manner in which proceedings in respafca claim
before the Tribunal may be disposed of;

(k) for the award of costs or expenses; and

(D for the registration and proof of decisionsjers and awards
of the Tribunal.”; and

after paragraph (4) there shall be added thewimg paragraphs —

The reference of employment disputes or coinfdamentioned in
paragraph 4(a) and (b) includes the procedures ttollowed by
the Secretary of the Tribunal in administering tlederral and
recording of those disputes and complaints.

In this Article, “documents” includes staten®mif evidence and
information held in electronic form.”.

(13) For Article 93 of the principal Law there dhdle substituted the
following Article —
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‘ “93 Enforcement

| (1) Where the Tribunal has ordered a person ta@aycomplainant —
(@) compensation; or
(b) asum of money, and

that compensation or sum of money is not paid, the
complainant may apply to the Court to recover the
compensation or sum as a civil debt.

| (2) Inparagraph (1), ‘Court’ means —
(@) the Petty Debts Court if the amount of comptosaor

other sum of money does not exceed the amountsjrec
of which the Petty Debts Court has jurisdiction; or

(b) the Royal Court, in any other case.

(3) An order of the Tribunal to take any action torrefrain from
taking any action, may (subject to Article 88(5p bnforced on
application by the complainant to the Royal Court.”

(14) For Article 94 of the principal Law there dhdle substituted the
following Article —

“94 Appeals

(1) A person aggrieved by a decision or order ef Thibunal, may on
a question of Law only, appeal to the Royal Court.

(2) An appeal under paragraph (1) may only be mitteleave of the
Tribunal or the Royal Court, and must be made lgetbe end of
the period of 4 weeks beginning with the date & Trribunal’s
decision or order.

(3) An application for leave to appeal under paapgr(2) may include
an application to stay a decision or order of thidunal pending
the appeal.

(4) No appeal shall lie from a decision of the Tnhl refusing leave
for the institution or continuance of, or for theaking of an
application in, proceedings by a person who isdhiject of an
order under Articlel of the Civil Proceedings (d&rus
Litigants) (Jersey) Law 2007

(15) For Article 101 of the principal Law there Bhbhe substituted the
following Article —

‘ “101 Application

(1) This Law applies to an employment which requitiee person to
work wholly or mainly in Jersey.

(2) This Law also applies to an employment on ae}eship unless —
(@) the employment is wholly outside Jersey; or
(b) the employee is not ordinarily resident in égrs
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(3) Inthis Article —
(@) “Jersey’ includes the territorial waters adjgde Jersey; and

(b) ‘Jersey ship’ has the meaning given in Art2leof the
Shipping (Jersey) Law 2082.

(16) In Article 104 of the principal Law, after paraph (8) there shall be
added the following paragraph —

“(9) The power to make Regulations or Orders inekidower to make
any supplementary, incidental, consequential, itiansl,
transitory or saving provision which appear to Bimates or the
Minister, as the case may be, to be necessarypmdent for the
purposes of the Regulations or Order.”.

2 Jersey Advisory and Conciliation (Jersey) Law 2 amended

(1) In this paragraph, “principal Law” means thersgég Advisory and
Conciliation (Jersey) Law 2003

(2) In Article 1 of the principal Law —

(&) the text commencing with the words “In this ’aamd ending with
the words “requires —" shall be numbered as papdg(d) of that
Article;

(b) in paragraph (1), after the definition “JAC®&te shall be inserted
the following definitions —

“‘Jersey’ includes the territorial waters adjacendersey;

‘Jersey ship’ has the meaning given in Article 2tlé Shipping
(Jersey) Law 20027;

(c) after paragraph (1) there shall be added th@ximg paragraph —

“(2) In this Law, any reference to employment, @rohe person being
employed by another, is a reference to —

(@) employment which requires the employee to wahnbklly or
mainly in Jersey; or

(b) employment on a Jersey ship, unless —
() the employment is wholly outside Jersey, or
(i) the employee is not ordinarily resident insky.”.

(3) In Article5 of the principal Law, for the wad “Jersey
Employment Tribunal” there shall be substitutedwloeds “Jersey
Employment and Discrimination Tribunal”.

3 Employment Relations (Jersey) Law 2007 amended
In Article 1 of the Employment Relations (JersegW.2007* —

(a) the text commencing with the words “In this aand ending with the
words “requires =" shall be numbered as paragrapbf(that Article;

(b) in paragraph (1) —
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(i)

(ii)

after the definition “Employment Forum” theréal be inserted
the following definitions —

“‘Jersey’ includes the territorial waters adjacenfersey;

‘Jersey ship’ has the meaning given in Article 2tlé Shipping
(Jersey) Law 2032";and

for the definition “Jersey Employment Tribufiahere shall be
substituted the following definition —

“‘Jersey Employment and Discrimination Tribunatida' Tribunal’

mean the Jersey Employment and Discrimination Tdbu
established under Article 81 of the Employment 8¢y
Law 20033%”; and

(c) after paragraph (1) there shall be added thewimg paragraph —

“(2)

In this Law, any reference to employment, orone person being
employed by another, is a reference to —

(@) employment which requires the employee to wahnbklly or
mainly in Jersey; or

(b) employment on a Jersey ship, unless —
() the employment is wholly outside Jersey, or
(i) the employee is not ordinarily resident insky.”.
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