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DRAFT SOCIAL SECURITY (AMENDMENT No. 21)
(JERSEY) LAW 201-

European Convention on Human Rights

In accordance with the provisions of Article 16tbé Human Rights (Jersey) Law
2000 the Minister for Social Security has madefthiewing statement —

In the view of the Minister for Social Security tipeovisions of the Draft Social

Security (Amendment No. 21) (Jersey) Law 201- ammgatible with the Convention
Rights.

Signed: Senator F. du H. Le Gresley
Minister for Social Security

Dated: 28th October 2013
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REPORT

The Island faces a substantial increase in bothntheber and proportion of older
residents over the next 30 years, with care costdigied to more than double by
2044. In response to this issue, in July 2011 Siiages approved the Long-Term Care
(Jersey) Law 2012. Details of the operation offl@posed scheme have now been set
out in Proposition P.99/2013, which will be debabefore this Law is considered.

The introduction of a Long-Term Care (LTC) schemaésigned to share long-term
care costs more fairly across the community; aedsttheme will establish a clear and
simple process to help individuals and their fagsilunderstand the choices available
and plan for the cost of long-term care. The pregosew scheme will provide
financial support to Jersey residents who haveifignt long-term care needs and
who are being cared for either in their own homaa care home.

The report on the new Long-Term Care scheme, R023/2includes details of the
contributions that will be levied on local residerind paid into the new LTC Fund.
Section 3 of the P.99/2013 report (pages 9-11)inastlthe proposal to base LTC
contribution liability on the Income Tax liabilityf an individual. This will include an

allowance for marginal relief as in the Income Ba&tem but, unlike Income Tax, the
maximum LTC contribution will be capped using thectl Security upper earnings
limit (£152,232 in 2013).

Section 12 of the P.99 report proposes a timetablthe phased introduction of these
contributions —

* no contributions to be levied in 2014,
e an LTC rate of 0.5% in 2015, and
e an LTC rate of 1% starting from 1st January 2016.

Most of the legal changes necessary to createdheliTC contribution are included

in the Draft Social Security (Amendment of Law N.(Jersey) Regulations 201-
(see P.138/2013), which will be debated before phigosition. However, there are a
number of issues that cannot be dealt with thrahghRegulation-making powers of
the Social Security Law.

This amendment to primary legislation deals witbp2cific issues. It allows future
changes to the long-term care contribution mechambich is set out in Article 49B
of the Income Tax Law to be amended by Regulatimmmaight under the Social
Security Law. It also introduces a surcharge meisharfor the long-term care
contributions, in line with the existing surchargeechanism imposed on late
payments of income tax liability. The efficientjoicollection of income tax liability
and long-term care contribution liability is fatdiied by a single approach in as many
operational areas as possible.

Surcharge for late payment

Articles 2, 4 and 5 define the way in which an L§@rcharge will be calculated,
collected, and paid into the long-term care fundticke 2 confirms that any LTC
surcharges collected will be paid into the longrt@are fund. Article 4 explains when
a surcharge is payable and how it is calculateés&hules are based on the rules for
income tax surcharges. In particular, If the Cowifgr of Income Tax waives the
income tax surcharge, then no LTC surcharge wilp&igable either. Article 5 makes
changes to the Income Tax Law to allow the surahamounts to be collected and
remitted to Social Security. Article 5(4) updateh&dule 1A. This Schedule provides
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an updated version of each Article of the Incomg Taw that includes references to
long-term care contributions.

Future changes to long-term care contributions

Article 3 amends Article 50 of the Social Secutigw. Article 50 creates Regulation-
making powers across a wide range of social sgcargas. These are extended to
include the power to impose surcharges in resddett® contributions and the power
to make changes to Article 49B of the Income TaxvlLahis is the Article that
provides for the collection of LTC contributions bye Comptroller of Income Tax.
Any changes in these areas are still subject toozppby the States Assembly and
Regulations can only be proposed by the MinisteSfacial Security.

Financial and manpower implications

The development costs of the LTC scheme are beimg through existing
departmental budgets. Ongoing costs will be medutn the LTC Fund itself. It is
estimated that an additional 9.5 FTE will be regdito administer the new scheme.

Human Rights

The notes on the human rights aspects of the daaftin the Appendix to this Report
have been prepared by the Law Officers’ Departmamd are included for the
information of States Members. They are not, amdishnot be taken as, legal advice.
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APPENDIX TO REPORT

Human Rights Notes on the Draft Social Security (Arandment No. 21) (Jersey)
Law 201- (“the draft Law™)

These Notes have been prepared in respect of ¢ Bocial Security (Amendment
No. 21) (Jersey) Law 201- (theraft Law ") by the Law Officers’ Department. They
summarise the principal human rights issues arisong the contents of the draft Law
and explain why, in the Law Officers’ opinion, theaft Law is compatible with the
European Convention on Human Rights CHR”).

These notes are included for the information of Stas Members. They are not,
and should not be taken as, legal advice.

The draft Law engages 2 Articles of the ECHR —

a. Article 1 of Protocol No.1 to the ECHR - Righd the peaceful
enjoyment of property; and

b. Article 6 of the ECHR — The right to a fair tria
Article 1 of Protocol No. 1 to the ECHRA1P1")
A1P1 provides that —

“Every natural or legal person is entitled to theapeful enjoyment of his
possessions. No one shall be deprived of his psissssexcept in the public
interest and subject to the conditions providedoiplaw and by the general
principles of international law.

The preceding provisions shall not, however, in sy impair the right of a
State to enforce such laws as it deems necessaontml the use of property
in accordance with the general interest or to sethe payment of taxes or
other contributions or penalties.”

Al1P1 will be engaged by the provisions containedhia draft Law, in particular
Article 4, which provides that a person will havéadility to pay a Long-Term Care
Fund Surcharge [CTC Surcharge”) where they pay their long-term care contribution
(“LTC Contribution ) late, i.e. after 6 p.m. on the Friday followitige first Monday

in December in the year following the year in whibh liability arose.

Al1P1 is a qualified right, so if the interferencéhathe right can be justified, then no
breach of A1P1 occurs. An interference with propé&tjustified if it is in the public
or general interest, it is in accordance with thtew land is proportionate.
Proportionality requires there to be a fair balabetveen the means employed and
the public or general interest pursued. Measukentéo secure the payment of taxes
or “contributions”, including compulsory contribatis to State benefits are considered
under the second paragraph of A1P1. It should bednthat a number of cases
decided in Strasbourg have made it clear that Stangoy a very wide margin of
appreciation in determining which laws it “deemscemsary” in relation to the
payment of taxes and other contributions.

A complete appraisal of the policy justificationr fthe imposition of the LTC
Surcharge was not available at the time of prepgatirese Notes. It is, however,
presumed that the measure is intended to securetittedy payment of LTC
Contributions. Moreover, it is noted that the regiim the draft Law reflects the
existing regime for the imposition of surchargesdemthe Income Tax (Jersey)
Law 1961 (the 1961 Law’) to secure the timely payment of income tax. lhist
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context it is unlikely that the imposition of thefC Surcharge could be said not to
strike a “fair balance” between the public interiestollecting LTC Contributions and
the rights of the individuals, or indeed to be ddwaf reasonable foundation, so that it
might be successfully challenged on the basisiti@tncompatible with A1P1.

Article 6 of the ECHR — The right to a fair trial

Case law of the European Court of Human RighEC{HR ") has established that the
right in Article 6 of the ECHR to a fair hearing pies exclusively to the
determination of civil rights and obligations amal driminal charges. Tax matters
governed by public law are regarded to be publimature and considered to fall
outside the scope of civil rights and obligatioliss unlikely that the obligation to
make LTC contributions could be distinguished frans reasoning simply because
the obligation has certain private law features.

It follows that Article 6 ECHR would only then agpto the decision to impose a
surcharge if and to the extent that this would amh¢e the determination of a criminal
charge. In order to determine whether a tax disputelves a criminal charge it is
necessary to look at 3 criteria —

a. The legal classification of the offence in dotiodaw;
b. The nature of the offence; and
C. The degree of severity of the possible penalty.

It is considered unlikely that the decision to immpan LTC surcharge would engage
the right in Article 6 ECHR in its criminal aspedtt. particular, the draft Law contains

no suggestion that the imposition of the LTC Surgbharises from the commission of
an offence and the surcharge itself is set at aléoel, in keeping with the surcharge
currently imposed under the 1961 Law. In conclustberefore, it is considered that

the determination of liability to pay the LTC Suathe does not engage Article 6 of
the ECHR.
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Explanatory Note

This Law amends the Social Security (Jersey) Law41l@he “1974 Law”) and the
Income Tax (Jersey) Law 1961 (the “1961 Law”) sa@@mpose on an individual a
surcharge for late payment of a long-term carerdmirtton.

Article 1 defines the 1974 Law and 1961 Law.

Article 2 amends Article 30 of the 1974 Law so as to includéhe Long-Term Care
Fund Allocation that must be paid into the Long+hiéCare Fund, surcharges imposed
for late payment of a long-term care contributitidfC surcharges”).

Article 3 amends Article 50 of the 1974 Law so as to widenStates power to amend
the 1974 Law by Regulations. The power will incluttee power to amend the
1974 Law so as to add a surcharge or amend aringxsircharge. In addition, the
States are empowered to amend Article 49B of, arte@ule 1A to, the 1961 Law.
Article 49B and Schedule 1A are added to the 1984 by the Social Security
(Amendment of Law No. 6) (Jersey) Regulations 2QR-138/2013) and make
provision for the collection of long-term care admitions by the Comptroller of
Taxes as the agent of the Minister for Social Sgcur

Article 4 amends Schedule 1D to the 1974 Law so as to adaathlity to pay an LTC
surcharge. The liability arises if a person’s LT@htibution for the year is not paid
by 6 p.m. on the Friday following the first Monday December. This is the same
deadline as applies to the income tax surcharge.stincharge is 10% of the amount
unpaid — the same rate as applies to the incomsutakarge. A person is not liable to
pay an LTC surcharge if he or she is not liablep&ty an income tax surcharge.
A person is not liable to pay an income tax surgbaif the person has, by the
deadline, paid 70% of his or her tax liability. ther, the Comptroller of Taxes may
waive payment of the income tax surcharge if it id@amount to £50 or less, or if the
income tax due is paid late by reason of the astadra third party or is due to death,
serious illness or other grave and exceptionaluogtances. If the Comptroller of
Taxes refuses to waive a person’s income tax sugehand the person appeals
successfully against the refusal, the person’slitatio pay the LTC surcharge is
taken to have been waived.

Article 5 amends Article 49B of the 1961 Law. Article 49Bdiftes the provisions of
the 1961 Law for collection of income tax in a cadeere a taxpayer is also liable to
pay a long-term care contribution. The provisiore farther modified to require the
Comptroller of Taxes, when notifying an individudlthe income tax surcharge he or
she is liable to pay, to notify the individual bietLTC surcharge that he or she is also
liable to pay.

Article 6 provides for the citation and commencement of lthis'.
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Draft Social Security (Amendment No. 21) (Jersegyvl201- Arrangement

DRAFT SOCIAL SECURITY (AMENDMENT No. 21)
(JERSEY) LAW 201-

Arrangement
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3 Article 50 of the 1974 Law amended .........cocemeiieiiieeieeeeeee e eaeeaaeens 11
4 Schedule 1D to the 1974 Law amended.........cooeeveeiieiiiiiiieeieeee e 12
5 1961 LAW @MENUEA ... ceviieieeeii et eeemee et e e et e et e e et e e e e eeanees 12

6 Citation and COMMENCEMENT.......veee ettt e e e e e e raes 14
States & Page - 9

of Jersey P.139/2013






Draft Social Security (Amendment No. 21) (Jersegyvl201- Article 1

DRAFT SOCIAL SECURITY (AMENDMENT No. 21)
(JERSEY) LAW 201-

A LAW to amend further the Social Security (Jersey) L&&4 and,
consequentially, the Income Tax (Jersey) Law 1961

Adopted by the Sates [date to be inserted]
Sanctioned by Order of Her Majesty in Council [date to be inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 Interpretation
In this Law —
“1961 Law” means the Income Tax (Jersey) Law 1961
“1974 Law” means the Social Security (Jersey) L&w4

2 Article 30 of the 1974 Law amended

In Article 30(3B) of the 1974 Law for the words &hbe the aggregate of” to
the end of the paragraph there shall be substitheedords —

“shall be the aggregate of —

(@) the LTC contributions determined in accordaneih
Schedule 1C; and

(b) LTC surcharges determined in accordance with
paragraph 4A of Schedule 1D,

and collected in accordance with Schedule 1D aed 861 Law.”.

3 Article 50 of the 1974 Law amended
In Article 50 of the 1974 Law —
(a) after paragraph (3) there shall be insertedalh@wving paragraph —
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Article 4 Draft Social Security (Amendment No. Z3grsey) Law 201-

4

5

“(3A) The States may by Regulations amend in, ad & this Law
provision for the imposition of a surcharge wheoatdbutions of
any specified class are not paid, whether by tharéd person or
any other person, by the date required by or utiidet aw.”;

(b) after paragraph (5) there shall be insertedahewing paragraph —

“(5A) Regulations made under this Article may amekdicle 49B of,
and Schedule 1A to, the 1961 Law.”.

Schedule 1D to the 1974 Law amended

In Schedule 1D to the 1974 Law after paragraphetettshall be inserted the
following paragraph —

“4A Surcharge for late payment of LTC contribution

(1) In this paragraph, ‘specified time’ means 6.pan the Friday
following the first Monday in December in a year.

(2) An insured person who is liable to pay an LTghtdbution for a
year shall be liable to pay an amount in additian that
contribution (hereafter referred to as the ‘LTCcharge’) equal to
10% of so much of the LTC contribution for the yeahich
remains unpaid, if the LTC contribution for the yé&anot paid in
full by the specified time.

(3) A person shall not be liable to pay the LTCcharge if —

(@) the Comptroller has, under Article 411(2) oéth961 Law,
waived the person’s payment of the tax surcharge alu

(b) the person is not, by virtue of Article 411(3)f the
1961 Law, liable to pay the tax surcharge.

(4) If, on an appeal under Article 411(7) of the 619 aw, the
Commissioners direct that a person’s liability undeticle 411(2)
shall be waived, the person’s liability to the L$@charge shall be
taken to have been waived.

(5) Inthis paragraph ‘tax surcharge’ means a sugghthat a person is
liable to pay under Article 411 of the 1961 Law.”.

1961 Law amended

(1) After Article 49B(8) of the 1961 Law there shdle inserted the
following paragraphs —

“(8A) Where an insured person liable to pay a samgh under
Article 411 is also liable, pursuant to paragraghaef Schedule 1D
to the 1974 Law, to pay an LTC surcharge, Articlé ghall have
effect with the following modifications —

(a) for paragraph (4) there shall be substitutesl fitilowing
paragraph —

‘(4) The Comptroller shall issue a written notice &
person of his or her liability under paragraph &2y
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Draft Social Security (Amendment No. 21) (Jersegyvl201- Article 5

of his or her liability to an LTC surcharge under
paragraph 4A of Schedule 1D to the 1974 Law.’;

(b) at the end of paragraph (6) there shall be ddde words
‘under paragraph (2)'.

(8B) Where the Comptroller receives an LTC surchapgid under
paragraph 4A of Schedule 1D to the 1974 Law andclérd1l of
this Law as modified by paragraph (8A), the Conljgroshall
remit the sum to the Minister for Social Security.”

(2) In Article 49B(10) of the 1961 Law, for the vasr“and 41E” there shall
be substituted the words “, 41E and 411I".

(3) Inthe heading to Schedule 1A to the 1961 Lfawthe words “and 41E”
there shall be substituted the words “, 41E and 411

(4) In Schedule 1A to the 1961 Law, after ArticleE4there shall be inserted
the following Article —

“411 Late payment surcharge

(1) Inthis Article, ‘specified time’, in relatioto a year of assessment,
means 6 p.m. on the Friday following the first Magdin
December of the year next following the year okasment.

(2) Any person chargeable to tax, whether or noassessment has
been served on that person, shall be liable togmamount in
addition to that tax (hereafter referred to as‘thecharge’) equal
to 10% of that tax which remains unpaid, if the tévargeable on
that person for the year of assessment is not ipafdll by the
specified time.

Provided that the Comptroller may waive payment tbé
surcharge —

(@) ifitamounts to £50 or less for any year cfemsment;

(b)  where failure to pay the tax by the specifieg & caused by
the action of a person, in accordance with Arti%e not
connected with the person liable to the surchary the
failure is remedied without unnecessary delay; or

(c) the Comptroller is satisfied that death, segiglness or
other grave and exceptional circumstance prevented
payment by the specified time.

(3) Paragraph (2) shall not apply where the aggeeghthe amounts
received by the specified time by the Comptrolieuysuant to
Article 41G, as payment of a person’'s tax for theary of
assessment, is 70% or more of the person’s lighditax for that
year.

[(4) The Comptroller shall issue a written noticea person of his or
her liability under paragraph (2) and of his or hability to an
LTC surcharge under paragraph 4A of Schedule 1D the
1974 Law.]
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Article 6 Draft Social Security (Amendment No. Z3grsey) Law 201-

(5) A person may, within 40 days of the issue ohatice under
paragraph (4), apply to the Comptroller in writifmy a waiver
under paragraph (2).

(6) Where a person applies under paragraph (5)Ctmaptroller shall
give notice to the person of whether or not heherisas waived the
person’s liability [under paragraph (2)].

(7) A person aggrieved by the Comptroller’s refusalaive liability
under paragraph (2) may appeal to the Commissipoergiving
notice in writing to the Comptroller within 40 dagé the issue of
notice of refusal.

(8) The following provisions of this Law shall agplwith the
necessary modifications, to an appeal under pghdi@ as they
apply to an appeal against any assessment —

(@) the proviso to Article 27(1);

(b)  Article 27(2);

(c) Article 28(1);

(d) Article 29, with the omission of paragraphs &y (5);
(e) Articles 29A and 31 to 36.".

6 Citation and commencement

This Law may be cited as the Social Security (Anmeet No. 21) (Jersey)
Law 201- and shall come into force on 1st Janu@fbor, if later, 7 days after
it is registered.
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Draft Social Security (Amendment No. 21) (Jersegyvl201- Endnotes

! chapter 24.750
2 chapter 26.900
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