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Background

On 8th September 2008 the States passed the Swoip@ligods and Services (Jersey)
Law 2009. The Law was sanctioned by H.M. Privy Goluon 11th February 2009
and registered in the Royal Court on 27th March92(he Law ¢ee L.14/2009 was
subsequently brought into force on 1st Septemb&9 28y Appointed Day Act
(see R&0.73/2009. The Law sets out a statutory framework of carttral rights and
responsibilities in relation to the sale of goods ¢he supply of services. It provides
extra protection to consumer buyers where goodshpged are found not to conform
to the contract.

The Law also sets out clearly certain warrantiegpliied terms) that a seller of goods
or supplier of services must provide to the buyer.

In relation to contracts for the sale of goods,gbker in general terms warrants —
e good title to the good@rticle 21)
« that the goods match their descript{@nticle 22)

« if selling in the course of a business, that thedgosupplied are of satisfactory
quality (Article 23)

« if selling otherwise than in the course of a busiethat the seller has
disclosed any defects the seller knows alfarticle 24)

« if selling by sample, that the goods match the igualf the sample in all
respects(Article 25).

In the case of hire purchase agreements, the w@samentioned above apply to the
supplier of goods (the finance company) in exattteysame way.

In relation to contracts for the supply of servicdee supplier in general terms, if
acting in the course of a business, warrants thatr flshe will carry out the service —

» with reasonable care and sKilrticle 28)

e within a reasonable time, if a time limit is notxdd by the contract
(Article 29)
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» for areasonable price, when this is not determinethe contracfArticle 30).

In common with sale of goods legislation in the tgdiKingdom, Article 91 of the
2009 Law allows parties to a contract to excludevamy warranties by agreement.
However, in contracts where one party deals asiauner, it is necessary to maintain
the statutory protection and ensure that the irdpliarranties cannot under any
circumstances be unilaterally excluded by busireedsethe United Kingdom, this is
achieved by the Unfair Contract Terms Act and thdrsdt Regulations will introduce
a similar level of protection.

The power for the States to introduce such legisiais found in Article 94 and
specifically Article 94(3) allows Regulations tamit or exclude the operation of
Article 91. Such Regulations may prevent or restifie exclusion or restriction of
civil liability in contracts for the sale of goods the supply of services or in hire
purchase agreements. They may also exclude oictasie effect of unfair terms in
such contracts, or specify additional terms torméuded in such contracts.

The Regulations

In general terms, legislation which falls under tivabrella of consumer protection

tends to make specific or extra provisions where erty clearly deals as a consumer
and the other is a business. Where business todsssidealings take place, there is
more freedom for the parties to bargain beforeslagon is deemed to intervene.

These Regulations are an example of this whichhg Regulation 1 defines not just

who a ‘consumer’ is but also what ‘deals as a cosumeans.

Thus, under Regulation 2, in relation to consun@ntracts, if there is a term in the
contract that limits the liability of the seller supplier for breach of contract or non-
performance, that term must be fair and reasondibieis not then it will have no
effect. In the event of a dispute it will of courakimately be a court which will
determine whether a term is fair and reasonable.

Regulation 3 will ensure that in all contracts —

* the seller's warranties (implied terms) relatinggmod title (Articles 21
and 32

» the seller’'s warranty about disclosing any knowfedes(Article 24)
» the supplier's warranty to act with reasonable eae skill(Article 32),

cannot be excluded or restricted by the selleuppker. Any term in the contract that
purports to exclude liability for breach of anytbbse warranties will be void.

Regulation 4 relates to consumer contracts onlywilt make void any term in a
contract that purports to exclude the seller's/§espp warranty —

» about the goods matching their descrip{irticles 22 and 33)
« about the goods being of satisfactory qugitsticles 23 and 34)
e about the goods matching a sam@igticles 25 and 35).

These warranties in the Supply of Goods and Ses\liesv are the basis of what are
called consumer statutory rights. Therefore itXgemely important that businesses
are not able to exclude these rights, for exampfea sign in a shop which simply
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states “no refunds”. If a consumer purchaser fithdé goods do not conform to the
contract then, in general, he or she may well gallg entitled to claim a refund.

Regulation 5 covers the same warranties in bustoegsssiness contracts. In this case,
a term that tries to exclude the seller's/supmdievarranties under those Articles must
be fair and reasonable if it is to take effect.

Regulation 6 relates to manufacturer’'s guarantdeshnare provided with goods that
are of a type ordinarily supplied for private ugeconsumption and the protection
mirrors that which exists in the United Kingdom. mM#acturers often provide
‘guarantees’ whereby defects in materials may beetked free of charge. At the
same time the manufacturer may seek to excludegrict any further liability for
loss or damage. This Regulation invalidates suahsgs.

Regulation 7 makes it clear that what is ‘fair ardsonable’ is to be determined by
reference to what the position was at the time wiencontract or agreement was
made.

Regulation 8 applies only to contracts for the symb services and simply defines
what is meant by dealing as a consumer in thaesbnt

Regulation 9 specifies some contracts to whichctr@rols in the Regulations do not
apply and others to which the controls apply oohatlimited extent. The reason for
this is that the contracts concerned, for examjpsmsfer of securities, are complex
matters covered by other legislation. The exclusiand limitations are based broadly
on those contained in the Unfair Contract Termsdf¢he United Kingdom.

Financial and manpower implications

There are no financial or manpower implications foe States arising from the
adoption of these draft Regulations.
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Explanatory Note

The Supply of Goods and Services (Jersey) Law @9 out certain fundamental
principles to protect the interests of parties émttacts for the supply of goods or
services or hire-purchase agreements.

Article 91 of that Law allows those principles te but down in certain circumstances
by agreement of the parties.

The object of these Regulations is to limit theeaktto which the principles may be
cut down, particularly in the case of certain piphes (called “warranties” in Jersey
law) that protect a customer.

Regulations 2 to 5 operate to save those principles not only wherectistomer is a
consumer (defined iRegulations 1 and8) but also in some cases where the customer
is a business customer.

In some cases a term excluding liability can ordyéheffect if it is fair and reasonable
(on which, se&egulation 7).

Regulation 6 limits the impact of a provision in a manufactiseor distributor’s
guarantee if it is a provision that purports toitifiability for defective consumer
goods.

However, Regulation 9 excludes from the scope of these Regulations amser
contracts and certain contracts relating to intélial property, to the formation of
corporations, associations or partnerships orc¢argees.
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Draft Supply of Goods and Services (Jersey) Reiguisi200- Arrangement

DRAFT SUPPLY OF GOODS AND SERVICES

(JERSEY) REGULATIONS 200-
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Draft Supply of Goods and Services (Jersey) Reiguisi200- Regulatioth

DRAFT SUPPLY OF GOODS AND SERVICES
(JERSEY) REGULATIONS 200-

Made [date to beinserted]

Coming into force [date to be inserted]

THE STATES, in pursuance of Article 94 of the Supply of Gooalsd
Services (Jersey) Law 2009ave made the following Regulations —

1 Interpretation

In these Regulations —

“consumer” means, in relation to a contract of s#Hlgoods, a contract
for the supply of a service, or a hire-purchaseeagent, under which
one party deals as a consumer, the party who ds;dea

“deal as a consumer” —

(@) in relation to a contract of sale of goods @rat hire-purchase
agreement, has the meaning set out in Articleth@t.aw; or

(b) in relation to a contract for the supply ofeandce, has the meaning
set out in Regulation 8(1);

“the Law” means the Supply of Goods and Servicessgy) Law 2009

2 Avoidance of liability, or of obligation, under mnsumer contract to be fair
and reasonable
(1) A term of a contract under which one party demd a consumer shall,
unless the term is fair and reasonable, have rextefbr the purpose of
enabling the supplier —

(a) if the supplier is in breach of an obligatiomder the contract, to
exclude or restrict any liability of the supplier the consumer in
respect of the breach; or

(b) in respect of an obligation under the contrécet, render no
performance, or to render a performance substhntitifferent
from that which the consumer would reasonably ejfreen the
contract.
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Regulation 3 Draft Supply of Goods and Servicessglg Regulations 260

(2)
®3)

This Regulation does not limit the operatiorRefgulations 3 and 4.

In this Regulation —

“contract” means a contract of sale of goods, d@recshfor the supply of
a service, or a hire-purchase agreement;

“supplier” means —

(@) seller, in the case of a contract of sale afdgo

(b)  supplier, in the case of a contract for thepbypf a service;
(c) supplier, in the case of a hire-purchase ageaém

3 Non-avoidance of certain implicit obligations: dlcontracts

A term of a contract or agreement shall be voidl i§ a term that purports to
exclude or restrict liability for breach of the mations arising from —

(@
(b)

(©)

any of the seller's warranties under Article @124 of the Law, in the
case of a contract of sale of goods;

the supplier's warranty under Article 28 of thaw, in the case of a
contract for the supply of a service; or

any of the supplier's warranties under Arti8 of the Law, in the case
of a hire-purchase agreement.

4 Non-avoidance of other implicit obligations: congmer contracts

(1)

)

A term of a contract of sale of goods underchone party deals as a
consumer shall be void as against the party deakrg consumer if it is a
term that purports to exclude or restrict liabilifgr breach of the
obligations arising from the seller's warranty undeticle 22, 23 or 25
of the Law.

A term of a hire-purchase agreement under whbitd party deals as a
consumer shall be void as against the party deabrgconsumer if it is a
term that purports to exclude or restrict liabilifgr breach of the
obligations arising from the supplier's warrantyden Article 33, 34
or 35 of the Law.

5 Avoidance of other implicit obligations to be fai and reasonable: non-
consumer contracts

(1)

)

A term of a contract of sale of goods underchno party deals as a
consumer shall, unless the term is fair and reddenhave no effect if it
is a term that purports to exclude or restrictiligbfor breach of the
obligations arising from the seller's warranty undeticle 22, 23 or 25
of the Law.

A term of a hire-purchase agreement under whighparty deals as a
consumer shall, unless the term is fair and reddenhave no effect if it

is a term that purports to exclude or restrictiligbfor breach of the

obligations arising from the supplier's warrantyden Article 33, 34

or 35 of the Law.
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Draft Supply of Goods and Services (Jersey) Reiguisi200- Regulation 6

6 Guarantee does not restrict manufacturer’s or digibutor’s liability for
consumer goods

(1)

(2)

®3)

(4)

This Regulation applies to a guarantee that —

(a) applies in relation to goods that are of a typnarily supplied for
private use or consumption;

(b) is not a guarantee given by one party to thergparty to a contract
or agreement under or in pursuance of which theeoship or
possession of the goods to which the guaranteeteselés
transferred; and

(c) is set out in a contract of sale of the goadw/hich the guarantee
relates or a hire-purchase agreement for such goods set out in
a notice to, or agreement with, a party to suchoatract or
agreement.

A term of a guarantee to which this Regulaapplies shall be void in so
far as it purports to exclude or restrict liabilitr loss or damage —

(a) arising from the goods proving defective while

() in use otherwise than exclusively for the pug® of a
business, or

(i) in the possession of a person for use otherwiban
exclusively for the purposes of a business; and

(b) resulting from a breach of duty of a personocewned in the
manufacture or distribution of the goods.

For the purposes of paragraph (2), loss indutath and personal injury
and damage includes death and personal injury.

For the purposes of this Regulation, any doaunie a guarantee if it
contains or purports to contain some promise ourasse (however
worded or presented) that defects will be made dopdtomplete or
partial replacement, or by repair, monetary comaeos or otherwise.

7 Fair and reasonable

(1)

)

In determining for the purposes of these Rdipria whether a term of a
contract or agreement is fair and reasonable, degjzall be had only to
the circumstances that were, or ought reasonalihate been, known to
or in the contemplation of the parties to the cacttior agreement at the
time when the contract or agreement was made.

The onus of proving that a term of a contractgreement is fair and
reasonable shall lie on the party so contending.

8 Dealing as consumer of services

(1) For the purposes of these Regulations, oney fiara contract for the
supply of a service deals as a consumer in rel&ti@nother party to the
contract if —

(@) the other party enters the contract in thesmof a business; and
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Regulation 9 Draft Supply of Goods and Servicessglg Regulations 260

)

(b) the one party neither enters the contracténciburse of a business
nor holds himself or herself out as doing so,

and the service under the contract is of a typenarily supplied for
private enjoyment.

The onus of proving that a party does not dsah consumer shall lie on
the party so contending.

9 Regulations do not apply to certain contracts

Regulations 1 to 8 shall not apply to —

@

(b)

(©)

(d)

a contract of insurance (including a contragbdy an annuity on human
life);

a contract so far as it relates —

(i)  to the creation or transfer of a right or imstrin any patent, trade
mark, copyright or design right, in any registedeign, or in any
technical or commercial information or other ingelual property,
or

(i)  to the termination of any such right or intste

a contract so far as it relates to the fornmtmopnstitution or dissolution
of any body corporate or unincorporated associarqmartnership; or

a contract so far as it relates to the creatiotransfer of securities or of
any right or interest in securities.

10 Citation and commencement

(1) These Regulations may be cited as the Suppl@ardds and Services
(Jersey) Regulations 200-.
(2) These Regulations shall come into force on#tieday after they are
made.
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Draft Supply of Goods and Services (Jersey) Reiguisi200- Endnotes
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