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Summary
Amendments are proposed to the Companies (Jersay)LlR91 (“the Law”).

The purpose of the proposed amendments is to oonéind strengthen the
competitiveness and standing of the Jersey compamghicle used both for local
business needs and as one of the key tools oftbeational finance industry.

The proposed amendments comprise a number of pafiarification and potential
improvement. They have been put forward by indughactitioners and the Jersey
Financial Services Commission or have otherwisenbeade manifest since the last
set of amendments to the Law.

It is envisaged that successful proposals will bwlémented both through the
enactment of Regulations and through an amendroghetLaw.

Your submission: Please note that consultatiosrsponses may be made public (sent
to other interested parties on request, sent to Suoeutiny Office, quoted in a
published report, reported in the media, publishea www.gov.je listed on a
consultation summary, etc.).

If a respondent has a particular wish for confidality, such as where the response
may concern an individual’s private life, or mateof commercial confidentiality,
please indicate this clearly when submitting a oese.
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INTRODUCTION

This Consultation Paper seeks to outline idextifssues with the Companies
(Jersey) Law 1991 (“the Law”) with a view to propas amendments which
will confirm and strengthen the competitiveness atahding of the Jersey
company, a vehicle used both for local businessi@ad as one of the key
tools of the international finance industry.

Where possible, changes to the Law will be binbugfo force in an expedited
timescale through the enactment of Regulations Qvapanies (Amendment
No. 7) (Jersey) Regulations 201-). Where this ispussible, changes will be
made by amendment to the primary Law (through themganies
(Amendment No. 11) (Jersey) Law 201-).

The amendments, outlined in order of the releaticle under the Law, seek
both to elucidate and to develop aspects of the. [Samce the commencement
of the Companies (Amendment No. 10) (Jersey) La@92ih 6th November
2009, a number of points of clarification and ptitdimprovement have been
suggested by industry practitioners and the JerSmancial Services
Commission, some of which look to mirror developiserin other
jurisdictions. All have been considered by the HExoit Development
Department and, where appropriate, have been iocaignl into this
Consultation Paper.

As well as a number of substantive issues @adlin this Paper (in respect of
which responses are specifically invited), there also a number of more
minor drafting points aimed largely at clarifyingetexisting provisions of the
Law. These have been included for information amdpleteness. Whilst they
are considered non-contentious, views are noneth&lelcomed.

In all instances, possible solutions are pravittethe identified issues (both
substantive and minor). It is important to notettlizese are not settled
solutions but merely proposals drawn from a widevpnance. The concluded
views of Government over whether and how to takevéiod amendments to
the identified issues will be drawn only upon reteind consideration of all
consultation responses.

In what follows, there are various referencesetctions of the UK Companies
Act 2006. If necessary, these sections can be denéne at:
http://www.legislation.gov.uk/ukpga/2006/46/content
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B. PROPOSED AMENDMENTS

1. Reaqistrar’'s approval for the circulation of prospedus (Articles 1 and 29)
(Article 5 of the Companies (General Provisiongy$dy) Order 2002).

Summary of Issue

A prospectus, being an invitation to acquire orhagdpr securities, is defined under
Article 1 of the Law.

Where a prospectus is circulated to more than 6plpethe Registrar's consent is
required, regardless of the type or nature of iWoresto whom it is circulated
(Article 5 of the Companies (General Provisiongr$dy) Order 2002 made pursuant
to Article 29(1)).

There are occasions where company securities &eeedfonly to sophisticated or
institutional investors and where the transactioage to be completed in very short
timescales. Ensuring the Registrar’'s prior appreeahe prospectus, or ‘term sheet’,
puts considerable pressure on the Registrar.

Many jurisdictions provide specific exemptions fropmospectus approval and/or
content requirements where circulation is limiteg $ay, institutional or high net
worth investors or where there is a large minimwatu® investment requirement.

By way of example, for the UK, section 85 of thadicial Services and Markets Act
2000 requires that a prospectus be approved b\ctingpetent authority of the home
State’ which, for the UK, is currently the Finarickervices Authority. Section 86 of
that Act provides for specific exemptions, e.g. mhehe offer is made only to
qualified investors (‘qualified investor’ havingsibwn lengthy definition) or to fewer
than 150 persons per European Economic Area (EE#E Sr where the minimum
denomination for the securities on offer is €50,00@quivalent.

These parameters are the subject of continuinggwewVith reference to the above
example, Directive 2010/73/EU (amending the Prosgedirective (2003/71/EC))
requires the UK before 1st July 2012 to raise tidmum denomination to €100,000.

Possible Solution

The following possible solutions are proposed —

® to amend the definition of prospectus in then o allow the Registrar to
issue a derogation (e.g. allowing the Registrardedermine whether a
particular class of term sheet should or should bet classified as a

prospectus);

(i) to amend the Law to allow for the definitiof prospectus to be amended
from time to time by Ministerial Order;

(i)  to amend the Companies (General Provisiods)gey) Order 2002 so that the
Registrar’s consent is not required in particukfirced contexts; and/or
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(iv) to amend the Law to provide for specific exdiops to the need for prior
approval (as in section 86 of the UK Financial 8% and Markets Act 2000
and Directive 2010/73/EU).

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q1 Which (if any) of the identified proposals (or vhich combination of them)
is to be preferred as a solution to the issue?

Q2 What definition of prospectus should be adoptedr at what level should
any exemption criteria be set?

Q3 Would the definition or applicable criteria for exemption be best set by
Regulation or by Ministerial Order (whether on the advice of the
Registrar or otherwise)?

2. Clarification of treatment as a public company(Article 17(2)(c))

Statement of Issue

Article 17(2)(c) was inserted into the Law by then@anies (Amendment No. 4)
(Jersey) Regulations 2010 and came into effectlopril 2010.

Its purpose was to make it clear that a ‘marketlddacompany’ (as defined in
Article 102(1) of the Law) has to be treated asublip company, if it were not one
already.

However, Article 102(1) also defines ‘exempt comipahwhich, as the description
implies, are not to be treated as market tradedpeares. Article 17(2)(c) does not
reference ‘exempt companies’ and thereby fails tkenclear that they are also
exempt for the purposes of Article 17(2).

In practical terms, the current wording suggest thprivate company which is an
‘exempt company’ would nevertheless have to bedreas a public company and be
required to have its accounts audited when it woolidotherwise have to do so.

Possible Solution

The clear solution is for Article 17(2)(c) to be emded to exclude any company
which is an exempt company as defined by Articl2(1R
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3. Calculation of number of members for change of tatus to public
company (Article 17A)

Summary of Issue

Articles 16 and 17 deal with the change in stafus company from public to private
and vice versa, with a key factor being the nundfanembers. Article 17A provides
that, in determining whether a company has mone 8amembers for the purposes of
Articles 16 and 17(2), no account is to be takewnayfain members — generally those
who are (or have in the past been) directors ol@mps of the company.

Article 17A does not currently extend to directarsl employees of subsidiaries of the
company concerned. Corporate groups will often h@dvectors and employees of
subsidiaries who are members of their parent comphtns considered that these
members, too, should be excluded from the coure.rékionale is the same as for the
existing provision; namely, that members who arg arembers by dint of their direct

involvement in the business (whether that busingssarried on through a single

company or a group of companies) should not be tedumvhen assessing the
transition requirements for a private company bengra public company.

Possible Solution

Article 17A could be amended so that, when detengirwhether a company has
more than 30 members for the purposes of Artickearid 17(2), no account is to be
taken of —

)] a member who is a director or is in the emplenmnof the company or any
subsidiary of the company, or

(i) a member who, having been a director or ineéhgloyment of the company
or any subsidiary of the company,

(@) was at the same time a member of the compattyadisubsidiary of
the company, and

(b) has continued to be a member of the compatlyadrsubsidiary of the
company since ceasing to be a director or in thpleyment of the
company or that subsidiary of the company.

Views are sought on the identified issue and swmhutand, more particularly, as
follows —

Q4 Does the identified solution give rise to any pential concerns and, if so,
how would they best be dealt with?

Q5 Should consideration be given, in the alternat®, to raising (or
abolishing) the threshold membership level or, inded, replacing it with a
different test? What implications would arise in egh circumstance and
what extra considerations and/or protections woulde needed?
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4, Date of company status chang@\rticle 17B)

Summary of Issue

Articles 16 and 17 provide a mechanism for commawm@untarily to change their

status from private to public and vice versa. Aetit7B provides for the Registrar,
upon being notified and provided with a copy of trecessary special resolution, to
issue an altered certificate of incorporation. Heere it remains unclear from

Articles 9, 16 and 17 as to precisely when the gkaof status takes effect,
i.e. whether it is the date of the special resotytithe date of the notification to the
Registrar, the issue date of the altered certdicdtincorporation or another date.

Possible Solution

One obvious solution would be to import into Aid7B language similar to that
used for changes of name at the end of Article)14{Bis would confirm that the
change of status takes effect from the date upoithwthe altered certificate of
incorporation is issued.

Views are sought on the identified issue and smhutand, more particularly, as
follows —

Q6 Is there a preferred alternative to the date ofhe change being linked with
the issue of the altered certificate and, if so, owhat basis is it to be
preferred?

5. Prohibition on commissions and discountfArticle 35(1))

Summary of Issues

There are 3 issues with Article 35, which barsiflseie of shares at a discount and the
application of the company’s shares or capitalayrpent of a commission.

First, the term ‘discount’ when applied to a shasenowhere defined in the Law
though is widely understood to mean a discountgbaae’s nominal value.

Second, there is an unnecessary duplication inAthiele 35(1)(a) prohibits discounts

for par value companies and Article 35(1)(b) — vahapplies to both par value and no
par value companies — also prohibits discountsr¢aipition which makes no sense
for no par value companies).

The third issue is that the term ‘capital moneyp@grs only in Article 35(1)(b) and is
also nowhere defined in the Law. (It is thoughtt ttine term derived originally from
section 552 of the Companies Act 2006.)

Possible Solutions

On the first point, it could be made express thatdiscount referred to is a discount
to the nominal value of a par value share. Foritglathere could be an express
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prohibition in Article 35(1)(a) against the applica of a company’s shares or capital,
whether directly or indirectly, in the provisionctua discount.

On the second point, the reference to discountriitla 35(1)(b) could be removed.

On the third point, the term ‘capital money’ coldd replaced with a phrase such as
‘any sum standing to the credit of its capital ague’. Alternatively, if a separate
definition of ‘capital’ is adopted (as per amendtri2® below relating to the
characterisation of distributions), then the temapital money’ in Article 35(1)(b)
could simply be replaced with the term ‘capital’.

6. Removal of vestigial provisions on commissms (Article 36)

Summary of Issue

A common feature of company legislation aroundviioeld has been the restriction on
a company to use its capital funds to pay commissio the purchase of its own
shares. Without such rules, the concern was tletathount actually received by a
company from an investor in exchange for its shamgd be substantially less than
might appear. This, in turn, might give a mislegdimpression to creditors and to
other investors concerning the size of the commaogpital base.

Existing provisions in the Law permit the paymehtemmissions but only if —

) the company’s articles authorise such paymaridle 36(1)(a)),

(i) commission payments do not exceed 10% of tlwdted share value (or such
lesser percentage as is specified in the arti¢hesicle 36(1)(b)); and

(i)  for a public company, various disclosure @aliions are met
(Article 36(1)(c)).

A failure to comply with certain of the disclosuvbligations at Article 36(1)(c) is an
offence (Article 36(2)).

Given the move towards increased flexibility onesusurrounding distributions and
other “maintenance of capital” provisions in theaL&o which see amendments 13,
24, 25 and 26 below, for example) the restrictiomghe Law on the payment of
commissions are now considered by some to be @addetd unnecessary.

Possible Solution

One proposal is to retain the obligation for anyrpant of commissions to be
expressly authorised in the company’s articles tdatbolish both the 10% cap on the
rate of commission and the extra disclosure remqerds for a public company
(together with the associated offence).

Such changes would bring the Law into line with fagey Law, i.e. s.294 Companies
(Guernsey) Law 2008. At the same time, it mighhbted that the UK law (at s.553 of
the UK Companies Act 2006) retains the 10% caparnngission payments.
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Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q7 Is there any compelling argument for retaining he 10% cap on
commissions?

Q8 Should the rules on payment of commission be eeted for both private
and public companies or should public companies ratn both some form
of ‘cap’ and disclosure obligation?

7. Enabling transfers to capital accountgArticle 39 and 39A)

Summary of Issue

The maintenance of share capital is a longstangiimgiple of company law across
many jurisdictions. Nominal share capital of a tedi company is traditionally ring-
fenced as an ultimate security for creditors amgiid pro quo for the limited liability

status enjoyed by the company.

For Jersey companies, this principle is refleckedugh the provisions (some of which
were recently amended) relating to the maintenahcapital accounts.

The Law allows for the creation of par value comearfwhose shares are expressed
to have a nominal value) and no par value compdmibese shares carry no nominal
value).

For par value companies sums representing the aggregate nominal valughfor
issued shares are to be retained in a share captailint.

If shares are allotted and issued by a par valupeoy for a premium above the
nominal value, the extra amount and value of tleenum raised (over and above the
nominal value) is to be retained in a share prenaooount.

Another account, a capital redemption reserve atdcowas also utilised in the past to
maintain the capital base of a company when sheges repurchased or redeemed.

These 3 accounts are defined in Article 1 of thes laa the capital accounts for a par
value company.

For no par value companiegArticle 39A requires that a ‘stated capital acdabune
maintained for each class of issued share. As sliar@ no par value company do not
by definition have a nominal value, there is a neguent that the directors transfer
into the stated capital account ‘the amount andieiabf the issued share capital
together with évery amount which the company, by special reswlutiesolves to
transfer into the account from a profit and lose@ant or from any capital or revenue
reserve (Article 39A(3)(c)).
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There is felt to be an imbalance between no pamevalompanies and par value
companies, with this ability of a no par value camp to transfer monies into the
stated capital account not being mirrored by anyalf ability of a par value
company to transfer monies into its share premiccoant.

This imbalance is particularly noticeable in lightt the changes brought about by
Companies (Amendment No. 9) (Jersey) Law 2008 tmtrticle 39 and to Part 17 of
the Law (being the Part dealing with distributionEhese changes confirmed that a
distribution can be debited to a par value compagitare premium account or a no
par value company’s stated capital account respyti

Industry practitioners have identified benefitsb@ancing the position in relation to
the two types of companies and further increasieglility by allowing the transfer
of funds into a par value company’s share premioooant.

Possible Solution

This could be achieved by mirroring in Article 3@r(share premium accounts of par
value companies) the transfer provisions whichemity subsist in Article 39A(3)(c)
(for stated capital accounts of no par value congzn

Such a change would ensure a greater degree of eslyynm the operation of a par
value company’s share premium account and a noglae company’s stated capital
account, permitting the directors to transfer comypéunds into identified capital

accounts for both par value and no par value coimpafrom which they can then be
distributed accordingly.

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q9 Are there any identifiable downsides or risks pesented through the
suggested extension to a par value company of whaight be considered
a ‘capitalisation mechanism’?

Q10 Given that the Law typically requires shareholé@r approval (e.g. through
a special resolution) only in cases where therelikely to be an impact on
shareholders’ legal or contractual rights, should he requirement for a
special resolution be retained in relation to tranters from profit and loss
accounts or from any capital or revenue reserve aotnts into stated
capital accounts and (dependent on the above) trafess into share
premium accounts respectively?
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8. Branch RegisterqArticle 49)

Summary of Issue

Under Article 49 of the Law, a public company whitfansacts business in an
overseas jurisdiction is permitted to keep a brarehister of members in that
jurisdiction.

The Law is unclear as to whether a shareholder ishoot resident in the same
jurisdiction as the branch register can be placedhat register, whether upon the
issue or transfer of shares.

Possible Solution
The Law could be clarified to confirm that it is g3ible to place non-resident
shareholders on a branch register. One suggestéubanef doing so would be to add

the words “including those” after the word “membi@rsArticle 49(1).

Views are sought on the identified issue and swmhutand, more particularly, as
follows —

Q11 Are there any contingent issues which might ase from non-resident
shareholders being able to be placed on branch regers?

9. Redemption and repurchase of shares in spedi@rticles 55 and 62)

Summary of Issue

The prevailing view is that Articles 55 and 57 p#renredemption or repurchase of
shares in cash or ‘in specie’. The UK decisionroftied as authority for this view is
BDG Roof-Bond Limited (in liquidation) -v- Douglg)00] 1 BCLC 401.

In this case, a former director and shareholder @dmpany sold 50% of his shares in
that company back to the company itself in exchaioganoney and certain assets
belonging to the company. He then resigned fromcthrapany which subsequently
went into liquidation.

The liquidator brought an action claiming sevenaaehes of statutory requirements
including the former director having been paid bothcash and in property when
“payment” under s.159(3) UK Companies Act 1985 Adibwed only monetary
consideration to be given for share repurchasdse High Court disagreed with the
liquidator and held that “payment on redemptiontiens.159(3) was not restricted to
a monetary consideration.

Some leading UK practitioners continue to havemegmsns about this decision and,
given this uncertainty, it is proposed to amendLifw to put the matter beyond doubt.
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Possible Solution
The following alternatives have been proposed by efalarificatory wording —

® after the word “payment” in Articles 55(9)(e&§5(12)(c), 62(2)(b) and 62(6),
the following words are added “(for the avoidande doubt in cash or
otherwise)”; or

(i) a separate definition of “payment” is includedParts 11 and 12 (only) of the
Law, the effect of which would be to countenancgnpents in cash or in
specie.

10. Repurchase of shares represented by depositasceipts (Article 57)

Summary of Issue

Until the mid-1990s, all registered shares wereuddsin what is now called

‘certificated form’. This meant that, in additioa having his or her name notified on
the shareholder register, every shareholder atsived a paper certificate evidencing
the shareholding. Transfers were completed by sigaitransfer form and delivering
this, together with the paper share certificateh&buyer.

This paper-based transfer process still applig®telisted shares i.e. those in private
or non-listed companies. However, shares listech @tock exchange will often be
(and in some circumstances have to be) issuedadertificated form.

Currently, Jersey companies can issue uncertificateares if they are settled by a
settlement system recognised by the Companies (tifficaed Securities) (Jersey)
Order 1999. At the time of writing, the only settient system which has applied and
been granted the necessary recognition is CREST.

In consequence, a Jersey company can only lisshigges in uncertificated form
directly on the London Stock Exchange, AIM (theehitative Investment Market, a
sub-market of the London Stock Exchange), PLUS twedChannel Islands Stock
Exchange (CISX) (these being the only markets wizedersey company can avalil
itself of CREST settlement).

Should a Jersey company wish to list its shareanynother market it will have to list
depositary receipts instead. In very basic terhis,ihvolves a depositary bank in the
relevant jurisdiction taking the shares in the dgrsompany and issuing to investors
depositary receipts representing those shares wiainhthen be listed and traded in
their place.

Article 57 of the Law provides 2 mechanisms by wihiccompany can repurchase its
own shares: an on-market repurchase and an offahegfurchase.

Where depositary receipts representing sharesJargey company are listed rather
than the shares themselves, it is not clear how dhmpany can follow the
repurchasing requirements contained in Article 57.
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As the shares are not listed and are not, therdbeiag purchased on-market, the on-
market repurchase mechanism appears to be ruled out

Under Article 57(3)(b), the off-market repurchag#tien bars those shares which are
to be repurchased from voting on the initiatingcs@leresolution required to sanction

or approve the repurchase. However, at the tim¢hefresolution, it may not be

possible to identify which shares are to be repagel. As a result, it is not possible to
identify which shareholders are eligible and whare not eligible to vote on the

proposed repurchase.

Possible Solution

One proposal is for Article 57 to be amended tovig® that, where shares are
represented by listed depositary receipts (inclydiepositary shares or interests in
shares), the on-market repurchasing mechanismapply to those shares. A listed
company would then be able to enter the marketiyothe depositary receipts subject
to an obligation then to procure the cancellatibthose depositary receipts and the
underlying shares.

Such a proposal would not be intended in any wagftect or displace existing
mechanisms for a company to repurchase its owneshamcluding the ability to
repurchase shares by way of contingent purchageactn

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q12 Are there likely to be any practical issues oundesirable consequences
with assuming this approach?

11. Authority to undertake on-market share repurchaes(Article 57(4)(c))

Summary of Issue

Article 57(4)(c) states that a shareholder resmtutauthorising a purchase by a
company of its own shares on a stock exchange migyconfer such authority for a
maximum of 18 months.

As of 1st October 2009, the UK has amended itsslatypn for public companies,
replacing the previous 18 month period with a neye#&r period (the maximum
permitted by Article 1(4)(a) of Directive 2006/6&E

There would not appear to be any reason why the dtawald not seek parity with the
UK and with Europe on this point.

Possible Solution

Parity could be achieved through a simple amendaeAtticle 57(4)(c) to refer to a
5 year period rather than an 18 month period.
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12. Surrender of shareqdArticle 60)

Summary of Issue

Article 60 enables shares to be forfeited or suteesd for failure to pay an amount
due on the shares. However, there is no expresésimo in the Law which permits

fully paid up limited shares to be cancelled for ecunsideration should both the
company and the relevant shareholder agree.

If the shares are fully paid up and no money wdigdoaid on a cancellation, such a
cancellation of shares is thought unlikely to caaisg prejudice to the company or its
members.

Possible Solution

Article 60 could be amended to provide that fulBidoshares may be surrendered to
the company by a member on condition that no casltloer cause, benefit or
consideration is received by the member from thenpgamy in respect of such
surrender.

Views are sought on the identified issue and smhutand, more particularly, as
follows —

Q13  Would a surrender of shares be likely to haversy practical impact on the
issued or authorised share capital of a company andhereby, on the
company’s creditors. If so, how should this be detl with
(cf. Article 55(17) on redemption of shares)?

Q14 Should the Law provide for the accounting treahent occasioned by the
surrender and, if so, what should that treatment b@

13. Abolition of the court sanction for reduction d capital (Articles 61 — 63)

Summary of Issue

As mentioned above, one of the guiding preceptoofpany law across jurisdictions
is the maintenance of capital.

At present, if a Jersey company wishes to reduseshiare capital it must adopt a
formal procedure and seek the approval of the ROwalt (Part 12 of the Law).

Some industry practitioners consider that the i@fisanction of the Royal Court is a
useful mechanism whether to obtain official apptoea to ensure that minority
interests are not being compromised.
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Others consider the procedure to be unnecessampbarsome and outdated,
particularly given that other parts of the Law (s@s those relating to the sanction for
distributions at Article 115) now seek to proteditors through the use of solvency
statements rather than through more traditionairiteaance of capital’ requirements.

In the UK, the necessity of a court procedure lenlyemoved for private companies,
largely on the basis that, more often than noty tiied only minimal paid up share
capital which provided no real protection for cteds in any case.

Possible Solution

It is suggested that reductions of share capitaldygey private companies should be
freed from the requirement for court sanction @lh it may be retained as an
option). In substitution (or as an alternative)vate companies could be allowed to
reduce their capital by special resolution supmbrty a solvency statement of
directors. This option would require additionabyisions being made to replace
requirements which currently form part of a coudey under the existing regime.

Views are sought on the identified issue and swmhutand, more particularly, as
follows —

Q15 Are there clear benefits in retaining the courtprocedure as the only
(or an optional) route for reduction of capital in private companies e.g. in
providing protection for minority shareholders, comfort and certainty to
directors, foreign courts, financial authorities, ¢c.?

Q16  Were the court procedure to be abolished or ratered discretionary —

@ would the combination of a special resolution ad directors’
solvency statement stand as a sufficient replacemnterior the
existing court procedure or should further safeguads or
conditions be considered?

(i) what additional provisions would be necessaryin order to
replicate the requirements of existing court order8

Q17 Should an out-of-court share capital reductiorprocedure be provided for
public companies as well as private companies?

Q18 Would an out-of-court procedure for either typeof company make Jersey
a more attractive jurisdiction for incorporation or risk having an adverse
effect on the reputation of Jersey companies?
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14. Ratification of breach of director’s duty (Article 74(2))

Statement of Issue

Article 74(1) enshrines into the Law the fiducisamd general duties of company
directors to their company. These duties are ackegtituent of the Jersey corporate
governance regime.

Article 74(2) contains a ratification process fay@reach of a director’s duty which,
reflecting the fundamental importance of these edytirequires the obtaining of
authorisation from “all of the members of the comga

As currently drafted, this would include membersowtave no entittement to vote,

e.g. holders of deferred shares. (In some casdiglear of association contain

provisions whereby shares are automatically cordext deferred shares if the holder
becomes a ‘bad leaver’, for example; in such atait®, the holder of the deferred
share is intended no longer to be involved with ¢cbmpany and holds a ‘worthless
share’.) Such circumstances might preclude a coynfsram ever being able to use the
Article 74(2) procedure. Alternatively, the holdef a deferred (or similar) share

might be encouraged to use what amounts to a pofiweto as a negotiating tool.

The unanimous consent principle in UK common laftero known as th®uomatic
rule (thoughRe: Duomatic Ltd.(1969) was not the first case to formulate it),
specifically allows for certain decisions to be madlrough the unanimous consent of
members. In such circumstances, the members cattane specifically those ‘with
an entitlement to vote’ and would not, therefomglude a member who holds a
deferred share. As currently drafted, Article 74@pears at odds with this principle.

As to the ‘unanimous consent’ threshold set foification, it is noted by some that
s.239 of the UK Companies Act 2006 provides fomeapel ratification process for a
director’'s negligence, default, breach of duty cedeh of trust. The default position
under this section is for ratification to be cadriby ordinary resolution of a
company’'s members (though individual company as$ictan raise the threshold,
e.g. to require special resolution or unanimousseat).

Possible Solution

Article 74(2) could be amended to clarify that @b @ omission of the directors can
be authorised or ratified by all those members emjoy an entitlement to vote.

Views are sought on the identified issue and smiutind, more particularly, as
following associated points —

Q19 Is there a case for introducing an express alfii in the articles to adjust
the resolution requirements for ratification of director’s default? If so, is
there an equal a case for adjusting the Law to miior s.239 of the UK Act
in providing for a lower default requirement e.g. adinary resolution?
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Q20 In any event, should specific provision be made the Law (as in s.239(3
and (4) of the UK Act) to disregard the vote not oly of any director
whose default is being ratified (should that direatr also be a member)
but also any member connected with him?

15. Annual general meetingg$Article 87)

Summary of Issue

Article 87 requires every company to hold an angealeral meeting but Article 87(4)
permits this to be dispensed with by agreement éxtvall the members.

In practice, it is often administratively inconvent to arrange for such an agreement
to be entered into following the incorporation afampany.

In reality, very few private companies hold anngeheral meetings and some will not
have a valid dispensing agreement between membBera result, it may become
necessary, following procedural reviews, for ragifion meetings to be held.

Possible Solution
Article 87 could be amended so that an agreemeudisigense with annual general

meetings can, in the case of private companies, ddyincluded in the articles of
association of the company.

16. Thresholds for special resolutiongArticle 90)

Summary of Issue

Article 90 provides that a resolution is a specgsiolution when it is passed by a two-
thirds majority or, if the company’s articles okasiation specify, a greater than two-
thirds majority. ‘Majority’ in this context meankda majority of persons who (being

entitled to do so) vote in person, or by proxy.aateneral meeting (or a separate
meeting of a class of members of the company,easahe may be).

There is a view amongst some practitioners thasethgrovisions already give a
company sufficient flexibility through its articlesf association to specify particular
thresholds for particular special resolutions &kkowing one threshold to differ from
another (subject always to the requirement thateheisite majority be at least two-
thirds). However, it is felt that Article 90 woultknefit from greater clarity on this
point and should be amended to provide expresahthiis is the case.

Equally, and despite it being commonly understobdt t“greater majority” in
Article 90(1A) could extend to a requirement foranimity, some consider that it
would be beneficial for this also to be more exghestated.
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There would be identifiable advantages in pract@eetaining and confirming this
flexibility. Article 11(1) allows a company to aitdts memorandum and articles
through special resolution. A company wishing tdremch particular provisions
within its articles of association, e.g. to protectempower a minority shareholder,
could specify a suitably increased majority or quisement of unanimity for those
articles whilst at the same time retaining a lothough not lower than two-thirds)
majority in respect of alterations to the remaingmticles.

Possible Solution
Article 90 could be amended —

(1) to clarify that a company may, in its articlesassociation, specify different
general or specific thresholds in respect of spee&olutions (subject always
to the requirement that the requisite majority bieast two-thirds); and

(i) to confirm expressly that the relevant “greateajority” could extend to a
requirement for unanimity (whether of all membeat, members entitled to
vote, or all such entitled members who attend atd {in person or by proxy)
at the relevant meeting, as might be specifietténcompany’s articles).

Views are sought on the identified issue and smhutand, more particularly, as
follows —

Q21 Is there any argument for restricting the abilty to apply different
thresholds in respect of different special resolutins?

17. Consent to short notice of general meetingérticle 91)

Summary of Issue

Article 91 of the Law requires 14 days’ written icet to be given in advance of
meetings of a company unless a company’s artislpessly state otherwise.

Article 91(3)(b) allows for a shorter notice periddcertain requirements are met.
Specifically, for meetings other than the annuahegel meeting, a majority of
members who together hold not less than 95% ofdta voting rights can agree a
‘short notice’ meeting to have been duly called.

For private companies, this threshold for conserd short notice general meeting is
higher than the 90% currently required by sectiOri(8)(a) of the UK Companies Act
2006.

The language of the existing Law also creates sameertainty over whether the test
has 2 limbs, i.e. (i) a majority in number; andl kioldings of not less than 95%.
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Possible Solution

Amendments could be made to Article 91 both to mnis.307(6)(a) of the UK Act
(reducing the threshold to the lower 90% levelddavate companies) and to make it
clear that there is no ‘2 limb’ test.

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q22 Is there any basis for reducing the short note threshold to 90% for
Jersey public companies?

18. Corporate representativegArticle 93)

Summary of Issue

It is not clear under Article 93 of the Law whethatore than one corporate
representative can be appointed by a corporate ewreonfba company to attend at a
meeting of the company, a class of shareholdeasnaeeting of creditors.

Sub-section 323(1) of the UK Companies Act 2006 tlasfied this point for UK
companies, specifically allowing for more than osach representative. Sub-
section 323(4) further provides for what happen®mwhepresentatives of the same
corporate member vote in the same way and in oEposiys.

Possible Solution
It is proposed that Article 93 be amended to mig@23 of the UK Companies Act

2006 and specifically provide for multiple corp@atepresentatives and to determine
how concurring and conflicting exercise of theiting powers is to be treated.

19. Resolutions in writing(Article 95)

Summary of Issue

Article 95 permits resolutions (other than a reBotuto remove an auditor) to be
passed by way of written resolution rather thaa géneral meeting of the company’s
members (or class of members).

This Article is considered by some practitionersiow a company, in its articles of
association, to provide that a written resolutian be passed by fewer than all of the
members entitled to vote, adopting whatever thrhesh® set out in the articles
(subject, in the case of a special resolution, tiwaathirds requirement).

It is felt that Article 95 should be amended to foom this position in more express
terms.
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Possible Solution

Article 95 could be amended to allow articles afaasation to make provision for the
thresholds required to pass written resolutiondjéat, in the case of a special
resolution being passed by way of written resotutito a requirement that the
requisite majority be at least two-thirds of allmigers entitled to attend and vote on
that special resolution).

If the suggested amendments to Article 90 (see gbake taken forward, it is also
proposed to provide the same flexibility to spedifithe company’s articles different
thresholds for different resolutions, including cjpéresolutions, if passed by way of
written resolution.

Subject to the views of respondents, there is meentinclination to adopt the very

detailed procedural provisions set out at sectk®8&— 300 of the UK Companies Act
2006 which also allow private (though not publicdmpanies to pass written

resolutions (other than those removing directois aunditors) by majority rather than

unanimous voting. Instead, amendments will seeMltav Jersey companies to retain
the flexibility in their articles of association sdopt whatever procedural or other
requirements they consider appropriate in connectidh such written resolutions.

The prohibition on removal of an auditor by writtexsolution is, however, intended to
be retained.

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q23  Which, if any, of the more detailed proceduregpresent in the UK Act
should be adopted (e.g. circulation requirements)rad on what basis?

Q24 Do these proposals otherwise give rise to angtpntial concerns and, if so
how would they best be dealt with?

20. Delivery of Proxies(Article 96(4))
(Article 40(1) of the Companies (Uncertificated Gefies) (Jersey) Order

1999)

Summary of Issue

Article 96 confirms that a member of a company agpoint another person as that
member’s ‘proxy’ to attend and vote at company ingst Article 96(4) confirms that
a company cannot through its articles require nmben 48 hours’ notice of such
appointments.

Section 327(3), being the equivalent provisiontia tJK Companies Act 2006, has
been amended to provide that in calculating théal8 period no account shall be
taken of any part of a day that is not a working.dehis is to prevent weekends or
Bank Holidays rendering invalid the deadline gifenproxy notification. Article 96
of the Law contains no such clarification.
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The same potential problem arises for companiessa/ishares are held by CREST.
Article 40(1) of the Companies (Uncertificated S#oes) (Jersey) Order 1999

contains provisions similar to those in Article &the Law as regards the notification
of proxies prior to meetings.

Possible Solution

Amendments could be made to Article 96 of the Lan ® Article 40(1) of the 1999
Order to reflect the changes made in the UK Act.

To facilitate both these amendments, a definitibworking day’ would need to be
inserted into both the Law and the 1999 Order.

The UK Companies Act 2006 defines a working dag asy which is not a Saturday
or Sunday, Christmas Day, Good Friday or any day i a bank holiday under the
Banking and Financial Dealings Act 1971 in the pdrthe UK where the company is
registered (section 1173(1)).

A similar ‘working day’ definition in both the Lawand the Order would likely make
reference to the Public Holidays and Bank Holidggssey) Law 1952.

21. Auditors and the exercise of discretion by th€ommission(Article 102)

Summary of Issue

Article 113D(6) of the Law gives a discretion toetllersey Financial Services
Commission to authorise an individual or a firm whiould not otherwise qualify as
an auditor under the Law, to carry out an auditfoion-market-traded company.

Article 102 of the Law (as amended by the Compaf@esendment No. 4) (Jersey)
Regulations 2009) includes a wide definition ofrtfi as meaningan entity, whether
or not a legal person, that is not an individualdaimcludes a body corporate, a
corporation sole, a partnership, and an unincorgechassociation”

Ownership and control provisions in Article 102 tbe Law are designed to cover
companies, customary law partnerships and limitebility partnerships. The Law

does not give any guidance over what would corstigequivalent ownership and
control provisions in the case of other types obiporated or unincorporated person
e.g. corporations sole, unincorporated associgtibmsted partnerships and (most
recently) incorporated limited partnerships or safglimited partnerships.

In the absence of such guidance, the Commissios mlateconsider it appropriate that
it should have discretion under Article 113D(6) #mthorise firms other than
companies, customary law partnerships or limitedility partnerships.

The Companies (Amendment No.6) (Jersey) Regukatio2011 inserted
Article 102(1A), which clarified that in Part 16nless the context otherwise required,
a ‘partnership’ did not include an incorporated iled partnership or a separate
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limited partnership. This amendment did not, howgdeal with the other potentially
problematic categories of applicant auditor.

Possible Solution

One solution would be to amend the definition aimf in Article 102 of the Law to
exclude corporations sole, unincorporated assodistiand limited partnerships
(whether in Jersey or elsewhere).

Another solution would be to amend Article 113DK) providing a positive list of
types of entity which can qualify as a ‘firm’ forhdse particular purposes,
i.e. companies, customary law partnerships anddahiability partnerships.

Views are sought on the identified issue and smiuthind, more particularly, as
follows —

Q25 Is there any perceived need or requirement toonitinue to allow all forms
of entity, including corporations sole, unincorporded associations and
limited partnerships, to be able to seek authorisén to audit non-
market-traded companies?

22. Ability for dormant public company to dissolve without audit

(Article 108)

Summary of Issue

A public company may circulate a prospectus regatmits own securities. A private
company may also circulate such a prospectus but dloes so then, under
Article 17(2)(b) of the Law, it will be treated agublic company.

The core purpose of a fund company is, obviouslattract subscriptions and it does
this by publishing and circulating a prospectusdding so, it falls to be treated as a
public company.

The Law requires public companies to appoint auslittnd Article 108 of the Law
requires the filing of audited accounts by all palcbmpanies. In most cases this does
not cause any issues.

It does, however, prove problematic in the areaaf-launched funds (as particularly
highlighted during the recent economic downturn).fuld company which (for

whatever reason) may never have taken in any casdhaver held or owned any
assets, is nevertheless required to produce austitmiints before it can be dissolved.

This requirement is regularly questioned by fundnpoters particularly where other
jurisdictions have statutory exceptions to thisuregment.

Section 480(1)(a) of the UK Companies Act 2006 futes that companies which have
been dormant since formation are exempt from tlyeirements relating to the audit
of accounts for the financial year. For these psespdormancy is defined in s.1169
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of the UK Companies Act 2006 as being a period radunivhich ‘no significant
accounting transaction’ has taken place (a sigmiti@ccounting transaction being one
which is required to be entered into the compaagtounting records).

Section 256 of the Companies (Guernsey) Law 20@®iges a mechanism which
allows any company to pass a ‘waiver resolutioréragting the company from audit
(providing it is not a type or class of companyafieally prohibited from doing so by
the States of Guernsey Commerce and EmploymentriDegat).

Possible Solution

Two possible solutions present themselves. Arti@ of the Law could be amended
to provide an exemption from audit —

® to public companies which have been dormantesiiormation (mirroring the
narrower UK position), or

(i) to public companies which have passed a waresolution (mirroring the
wider Guernsey position and adopting a similar rmegm).

For solution (i), a definition of ‘dormant’ would eed to be introduced. For
solution (i), the class of companies able to exethpmselves from audit could be
those as determined from time to time by Order led Minister for Economic
Development.

Views are sought on the identified issue and swmhutand, more particularly, as
follows —

Q26 Is either of the two proposed solutions to bergferred over the other, and,
if so, on what basis?

Q27  With regard to solution (ii), would generalisedexemption provisions be
likely to have any otherwise undesirable consequees for which
additional provision should be made?

23. Extending offence of providing false or misleadq information to auditor
(Article 113(B)(4)

Summary of Issue

Articles 113B and 113C of the Law apply to compariteat are required to appoint an
auditor under Article 113.

Article 113B(4) provides that the auditor of a camp has right of access to that
company’s records at all times and that it is Edito require from the company’s
officers and the secretary such information andlamgiions as the auditor thinks
necessary for the performance of its duties.
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Article 113C(2) provides that an officer of a compaor its secretary is guilty of an
offence if, knowingly or recklessly, they make atetent to the auditor which is false
or misleading in a material respect.

In practice, the auditor will also collect inforrmat from employees of the company,
as well as persons holding (or accountable for)adrlie company’s records.

From time to time, the auditor may also need téecbinformation from a person that
was previously an officer, secretary, employee enspn holding or accountable for
the company’s records at a relevant time.

The auditor currently has no statutory entitleméat require information and
explanations from such persons.

Possible Solution

One solution would be to adopt similar provisiopnsthose currently contained at
sections 499 and 501 of the UK Companies Act 20DiGis would require the
amendment of Article 113B(4) to allow the auditar tequire information and
explanations of —

0] any officer of the company,

(i) the company secretary,

(iii) any employee of the company who appears tdrbpossession of relevant
information,

(iv) any person holding (or accountable for) anytleé company’s records who
appears to be in possession of relevant informasind

(V) any person who previously held a role as (ii¥}-above at a time to which the
information (or explanations) required by the anidielates (or relate).

The offence outlined in Article 113C(2) would alseed to be aligned with this
extended list of those who can be approached.

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q28 Are there any identifiable downsides or dangergresented through the
proposed statutory extension of the existing provisns?

Q29 Isthere any need arising in practice or law tgualify the right of access to
information and explanations with reference to timng e.g. should it be
expressed as a right of immediate access, a right access as soon as
reasonably practicable, etc.?
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24. The scope of the term ‘distribution’(Article 114(2))

Summary of Issue

The law in relation to company distributions is fiduin Part 17 of the Law

(Articles 114 — 115B). Prior to the enactment ¢ tbompanies (Amendment No. 9)
(Jersey) Law 2008, a distribution was only unlawfut was made from a source not
permitted under the Law (as it stood at that time).

The effect of Amendment No. 9, and the consequansion of Article 115(3), was to

place an active responsibility on the authorisingmpany directors, rendering
distributions lawful only if they had made (what @mted to) a solvency statement.
This statement had to meet specific requiremerttsuden Article 115(4).

Corporate lawyers have since needed to consideh mace closely what constitutes
a distribution in order to avoid a transaction leinadvertently rendered unlawful
through a failure to make the appropriate Articl® statement.

This is particularly so in light of the very broagfinition of distribution given in
Article 114(1) of the Law as meaningeVery description of distribution of the
company'’s assets to its members as members, whettesh or otherwisé

This definition arguably embraces certain typesahmercial transaction, including
those where value is being given by a subsidiampamy either up to its parent or
through ‘sidestreaming’ to another subsidiary (tbising treated as a transaction
travelling through the parent company).

An example might be an ‘upstream’ guarantee giveratbank by a subsidiary

company to secure borrowing by its parent comp&ugh a transaction involves the
creation of a liability for the subsidiary (albeintingent) and the transfer of value to
the subsidiary company’s members, i.e. the pam@mipany. From a legal perspective,
the transaction may point towards categorisatioa distribution.

This conclusion could prove at odds, however, lig accounting treatment of the
same transaction which is likely to focus on whetiere is a reduction in the net
assets of the company immediately after the trdiogais entered into.

In the example of the upstream guarantee, therefloeeaccounting treatment would
involve a judgment being made as to the likelih@abdhe guarantee shortly being
called upon. If it is judged unlikely, it is accapte accounting practice merely to
highlight its existence in the notes accompanyhegdubsidiary’s accounts. If, on the
other hand, there is thought to be a genuine aalistie prospect of the guarantee
shortly being called upon, it would need to be udeld as a real (albeit contingent)
liability within the body of the subsidiary compasyaccounts.

There is felt to be a need to align the legal asabanting tests for transactions of this
type and confirm when they are to be treated asluliions.

Possible solution

One proposal would be to insert a new sub-paragi@pim Article 114(2) excluding
from the definition ‘any distribution the effect which does not reduce the net assets

R.141/2011



28

of the company immediately after the distributian rmade’ (to be assessed in
accordance with the generally accepted accountingiples adopted by the company
pursuant to Article 104).

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q30 Is this further exclusion necessary?

X

Q31 If so, are the ambit and exercise of the proped exclusion suggeste
above clear and workable as a matter of practice oshould they be
limited further e.g. to group company guarantees?

Q32 Isthere likely to be any adverse impact or unitended consequence in nat
requiring an Article 115 solvency statement for thé type of transaction?

25. Ability to ratify a distribution (Article 115)

Summary of Issue

Under UK law, a distribution can be made from ‘disitable profits’ without the
need to make any formal solvency statement. Thereanecdotal evidence that
directors of Jersey companies (perhaps with expesief the UK system and unaware
of the requirement under Article 115(3)) authordistributions without making a
solvency statement, thereby rendering those digtaibs technically unlawful.

The uncertainty surrounding the legal status ofuatawful distribution leads to

consequential concerns both for recipient sharehmsldover the extent of their
liability to repay the distribution) and for autigng directors (over the extent of any
personal liability).

Possible Solution

A mechanism could be introduced (with appropriatnditions) allowing for
retrospective ratification of a distribution.

The relevant provision could confirm that if a distition (or part of a distribution) is
made by a company to its members without the madvency statement required by
Article 115(3), the company may later ratify thetdbution through the appropriate
directors making a statement in prescribed terms.

The prescribed terms would, in all likelihood, benitar to those set out in
Article 115(4), e.g. requiring the appropriate diogs to form the opinion that —

® immediately following the date of the ratifidah, the company will be able to
discharge its liabilities as they fall due; and
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(i) immediately following the date of the distrition, the company was able to
discharge its liabilities as they fell due; and

(iii) either (as applicable) —

(a) for the period of 12 months following the dafethe distribution, the
company was able to carry on business and discli@rgjabilities as
they fell due; or

(b) to the extent that the period of 12 monthsofwihg the date of the
distribution has not expired, the company was ablé will continue
to be able to carry on business and dischargeligiies as they fall
due until the expiry of such period or until thenqany is dissolved
under Article 150, whichever first occurs.

It is not proposed that this option be made aviléda company which was insolvent
at the date of ratification, even if it had beelvent at the time of the distribution.

Views are sought on the identified issue and swmhutand, more particularly, as
follows —

Q33  Are there any identifiable downsides or dangerpresented through the
introduction of such a mechanism?

Q34 Should shareholder approval be required as parbf any retrospective
ratification procedure (i.e. following a directors’ solvency statement) and
if so, at what level should shareholder approval beequired?

Q35 If shareholder approval is not required, shouldthe ratifying directors be
subject to any other requirement or sanction, e.gan obligation to notify
members or the recipients of the formerly unlawfuldistribution?

26. Characterisation of Distributions (Article 115)

Summary of Issue

Part 17 gives directors clear authority to debitnpssible distributions to a share
premium account, a stated capital account (bothha€h fall within the definition of
‘capital accounts’) or any other account of the pany other than the capital
redemption reserve or the nominal capital accoasmtliefined by Article 115(8)).

Notwithstanding this express authority, there woubd appear to be any mechanism
at present by which the directors who decide toitditle distribution to a capital
account can confirm that the result of this willdbeeturn of capital.
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Possible Solution
The identified issue could be resolved by provisialong the following lines —

® to provide a definition for ‘capital’ in Artid 1(1), as being an amount
standing to the credit of a capital account;

(i) to amend Article 115(7)(a) to confirm that, erfe there are sufficient funds in
a capital account (being a share premium accounther stated capital
account), distributions debited to that account lkdae treated as a return of
capital to shareholders; and

(i)  to include additional wording that distribotis debited to the ‘other accounts’
as provided for in Article 115(7)(b) (i.e. not teeted capital, share premium,
nominal capital or capital redemption reserve ant®umay result in such
accounts running into negative balance.

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q36 What (if any) are the pertinent domestic or ingernational tax
repercussions flowing from the confirmatory languag proposed?

27. Takeover Offers to Shareholders in Restrictedutisdictions (Article 116)

Summary of Issue
Articles 116 and 117 of the Law set out the positiegarding takeover offers.

For a valid takeover offer to be made, the potéptimchaser must make an identical
offer to every shareholder of the target compahthis offer is accepted by 90% or

more of the shareholders to whom the offer is m#u the purchaser will have the

statutory right compulsorily to buy out the remaiishareholders at the same price
and on the same terms as previously offered.

In some cases, however, it will not be possibletierpurchaser to make their offer to
every shareholder. This might occur when certaiarefiolders are resident in a
different jurisdiction, such as the United Statgkich has its own (different) specific
regulatory requirements relating to the making férs. On a strict interpretation of
the Law, a failure by the offeror to make the offeevery existing shareholder might
result in the offer not constituting a valid takeowffer.

Article 116(4) of the Law makes specific provisiahowing for a variation of the
rules when a shareholder is in a jurisdiction al#tsiersey where the law prevents
acceptance of the offer in the form given (or othsee precludes acceptance without
complying with conditions which the offeror canmoget or which it considers unduly
onerous). Importantly, however, whilst variation fgermitted on matters of
acceptance, the wording of Article 116(4) sugg#ss the offer must still be made to
all of the shareholders.
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The former UK Companies Act 1985 contained sinpl@visions to Articles 116 and
117 of the Law. InWinpar Holdings Ltd. -v- Joseph Holt Group p{@002) the UK
courts interpreted these provisions as permittimgféer to be treated as having been
made to registered shareholders resident in tde#ovhere it was problematic to
make such an offer, so long as the offeror took@eant alternative measures.

This common law approach was enshrined in s.98eUK Companies Act 2006.
This provides that an offer to acquire shares inompany which has not been
communicated to every shareholder is not preveinted being a valid takeover offer
if —

) those shareholders have no registered addnake iUnited Kingdom;

(i) the offer was not communicated to those shalddrs in order not to
contravene the law of a country or territory outside United Kingdom; and

(i) the offer is either published in the Londdadinburgh or Belfast Gazette or a
notice is published in the relevant Gazette spefa website or place within
the European Economic Area where the offer is albel for inspection or
where a copy of it can be obtained.

Possible Solution
Amendments could be made to the Law to bring ib ilime with s.978 of the UK
Companies Act 2006 (replacing the requirement talipl in the London, Edinburgh

or Belfast Gazette with a requirement to publisthm Jersey Gazette).

Views are sought on the identified issue and swmhutand, more particularly, as
follows —

Q37 Are the exceptions currently offered by the UKlegislation sufficient for
Jersey companies or would greater (or lesser) prat&ons and notification
procedures be advisable?

28. Merger and continuance notification periodgArticles 127FC and 127R)

Summary of Issue

Once a continuance overseas has been approveddy@any, Article 127R requires
the continuing company (amongst other things) toliplh a public notice in a Jersey
newspaper. Creditors of the continuing company afewed to object to the
continuance within 30 days of that advertisemehtthat creditor’s claim is not
discharged, the creditor then has a further 30 tfays the date of its objection notice
to apply for a court order restraining the contimeea

In addition, any company member who did not consantvote in favour of the
company applying for continuance into another gigson, and who objects to it,
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may also apply to court for an order and must dwitliin 30 days of the last requisite
resolution (Article 127S).

Similar provisions and time limits apply for mergeaithough these have recently been
expanded through the Companies (Amendment No.é&psdy) Regulations 2011.
Under Article 127FC(1), written notice of the intlsd merger has to be given to
creditors with claims over £5,000 and under ArtitBYFC(5) the notice has to be
published publicly in an approved manner. The nmgrgiompanies cannot apply to
the Registrar to merge until such time as the eglenotices have been given and the
time limits have expired (generally 28 days as #igekcin Article 127FJ).

The notification periods and the periods during alhcreditors and members may
object to a proposed continuance overseas or aemerg considered too long for
cases where all members and all creditors arengilto give prior consent to the
continuance or merger.

Possible Solution
The periods could either be shortened or be mapabta of being waived where all
known creditors and all members actively conserthéocontinuance or merger. This

should work further to streamline the continuanoe merger procedures.

Views are sought on the identified issue and swmhutand, more particularly, as
follows —

Q38 Are the notification periods for both mergers ad continuance generally
considered to be too long, i.e. should they be reded from 28/30 days ta
21 days or 14 days?

Q39  Should there be an ability to curtail the stattory notification periods if
the companies involved in the merger or continuancean demonstrate
that all members and relevant creditors have beenatified and that all
have actively consented?

Q40  For mergers, should any curtailment of the stattory notification period
be contingent upon a company achieving active congenot just from all
members but from all known creditors (rather than merely those
creditors with a claim exceeding £5,000)?

29. Demerger and division

Summary of Issue

Currently the only way to demerge a Jersey comppatioy2 or more companies, with
assets and liabilities transferred by operatioriaef, is to undertake a scheme of
arrangement pursuant to Part 18A of the Law.
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Possible Solution

The Law could be amended to create a separate gemarocess, reflective of the
merger provisions available at Part 18B of the Law.

Part 27 of the UK Companies Act 2006 might standagsossible model for this
purpose subject to 2 principal modifications; namtiat —

)] unlike the UK provisions which involve a schewiearrangement, any Jersey
provisions would not involve the courts unless merslor creditors object (as
is currently the position with mergers); and

(i) unlike the UK provisions which result in theisdolution of the dividing
company, any Jersey provisions would allow the diihg company to
continue in existence (so as to retain accruetb&ses).

It is likely that these provisions would, in thesfi instance, be restricted to the
demerger of a Jersey company into 2 or more Jecsggpanies, though an
accompanying regulation-making power could spedliffc provide for the future

development of a more sophisticated demerger mérhafe.g. allowing for cross-

border demergers, demergers into non-company bodipsrate, etc.).

Views are sought on the identified issue and swmhutand, more particularly, as
follows —

Q41 What are considered to be the chief legal andax considerations of
permitting company demergers outside of the tradibnal ‘scheme of
arrangement’ model?

Q42 Is there a market demand for demerger provisios of this type and, if so,
to what degree does it extend to cross-border dengmrs and to
demergers into non-company bodies corporate?

30. Definition of ‘relevant supervisory body’ (Article 135(3))

Summary of Issue

The current definition of a ‘relevant supervisomytteority’ in Article 135(3) is “an
authority discharging in a country or territory side Jersey supervisory functions
corresponding to those of the Commission in resgiabdies corporate.”.

This definition needs to be amended to match tbat contained in the more recent
regulatory laws.

Possible Solution

Article 135(3) can be amended to embrace the mawent formulation and define a
‘relevant supervisory authority’ as, “in relatioma country or territory outside Jersey,
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an authority discharging in that country or temgtany function that is the same as, or
similar to, a function of the Commission.”.

31. Creditors’ winding up (Article 169A)

Summary of Issue

There is a disparity between the Law and the Comepdi&eneral Provisions) (Jersey)
Order 2002 as to procedure at creditors’ meetings.

Article 169A(4) of the Law states that, for a regmn to pass at a creditors’ meeting,
it must be supported by creditors the value of whastes are “at least half” the value
of the votes of the creditors voting.

Article 8(5) of the Companies (General Provisiofi&rsey) Order 2002, on the other
hand, requires “a majority” to pass a resolution ateditors’ meeting.

Possible Solution
This issue lends itself to a simple solution; namah amendment to Article 169A(4)

of the Law to replace the words “at least half”hwitrords which would require a
majority.

32. Quoracy at a creditors’ meetingArticle 169A)

Summary of Issue

The quoracy provisions in Article 169A(5) of thevdave the potential to cause a
deadlock in a creditors’ winding up.

The requirement for 3 creditors (or their proxigspe present at a creditors’ meeting
could mean that, where there are a number of orsditith small claims and a single
major creditor, the smaller creditors could actptevent a meeting being quorate
frustrating the major creditor and causing inequity

As of 6th April 2010, the equivalent UK provisioRyle 12.4A of the Insolvency

Rules 1986) has been repealed and replaced wiglwaule (Rule 12A.21) providing

that a quorum of ‘at least one creditor entitledvte’ renders a creditors meeting
competent to act.

Possible Solution

This issue could be easily resolved through theamirg in the Law of the changes
which have been brought into force in the UK (ascdbed above).
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33. Striking off a company with no valid registeredoffice (Article 205)

Summary of Issue

Under Article 67(1) of the Law, a company is reqdiat all times to have a registered
office in Jersey, to which all communications andtices may be addressed.
Article 67(2) of the Law provides that a companyeslonot comply with that
requirement unless the occupier of the premisets dbiprise the registered office
authorises their use for that purpose.

The Registrar may refuse to incorporate a compfing or she is not satisfied that the
occupier of the premises has given such authasizati

However, if once it has been incorporated a compiangubsequently without a
registered office (e.g. because the Registrar is sadisfied on the question of
occupier’'s authorisation) the company will neveldee remain on the Companies
Register (despite committing a criminal offence emArticle 67(9)).

It will continue on the Register until one of tha&isting strike-off provisions in
Article 205 of the Law can be utilised e.g. failucefile an annual return. Unless the
situation is remedied, strike-off will then occilwrée months after notification by the
Registrar. During that period, the company continieebe a Jersey company but does
not have a valid registered office and, as suclgemuine local presence.

Possible Solution
A new provision could be included in Article 205tbe Law to provide the Registrar
with the power to strike off a company where it lhagn without a registered office

for a specified period.

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q43 Is it considered appropriate to be able to stkie off a company where it
has been without a registered office for a specifieperiod?

Q44  If so, what should the specified period be?

34. Electronic Communications(Various)

Summary of Issue

There is no express provision in the Law for etlmatt communications and the only
existing references in the Law to the Electronian@unications (Jersey) Law 2000
are at Articles 4(4) and 5(5).

The inability of practitioners to utilise electreanicommunications gives rise to
unnecessary delay, expense and inconvenience.
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By way of comparison with the UK, specific provisgfor electronic communications
are woven throughout the UK Companies Act 2006tizes 298, 333, 360A, 1069,
1070, 1259 and Part 3 of Schedule 4).

Possible Solution

There are 2 possibilities with dealing with thisue: namely —

0] to introduce into the Law a new generalisedifitation e.g. confirming that
nothing in the Law prevents the circulation of nef and equivalent
documents by electronic means unless, in the dat®®e emanating from a

company, that company’s articles specifically pdevotherwise; and/or

(i) to introduce specific provisions into the Laawthorising electronic methods
of communication for particular documents and/gpanticular circumstances.

Views are sought on the identified issue and smiutind, more particularly, as
follows —

Q45 Is one or other of the identified solutions tde preferred and, if so, why?

Q46 In relation to the second solution, which typesor categories of
communications should be opened up to electronic rtheds?

For example:

- administrative or internal notices issued or ciralated by the
company itself, e.g. notices to shareholders undéirticle 87(2) or
terminating company agency under Article 23(4)?

- third party notices to and from the company, e.gnotices to and
from the Commission under Article 16 or to and from the
Registrar under Articles 42(2), 67(5), etc.?

- statutory or public notices, e.g. a notice of imntion to merge
under Article 127FC(5)(a) which is currently required to be
published by a company ‘in a newspaper circulatingn Jersey’
(with no reference to electronic publication on theweb-pages of]
such a newspaper)?
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HOW TO RESPOND
The deadline for response2isst February 2012

All respondents should indicate the capacity inolihihey are responding (i.e. as an
individual, company, representative body).

If you are responding as a company or representatidy, please indicate the nature
of your business and/or your clients’ business.

Representative bodies should identify on behalflobm they are responding and the
methodology they used to gather responses.

Please send your responses and any additional comments to:

Jersey Finance Limited is co-ordinating an
industry response incorporating views raised py
local firms or entities.

William Byrne Heather Bestwick
States of Jersey Jersey Finance Limited
Economic Development Department 48-50 Esplanade
3rd Floor, Liberation Place St. Helier
St. Helier Jersey
Jersey JE2 30QB
JE1 1BB

Telephone: 01534 836004
Telephone: 01534 448115 Facsimile: 01534 836001
Facsimile: 01534 448171 E-mail: heather.bestwick@jerseyfinance.je
E-mail: w.byrne@gov.je

It is the policy of Jersey Finance to make indiabresponses it receives available to
the Economic Development Department upon requektss a respondent specifically
requests otherwise.
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