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COMMENTS

1. This Comment is prepared in the light of Propositix137/2010 lodged by
the Deputy of St. Martin (“the Proposition”).

2. As the Proposition comments on the legal positiotien the Children (Jersey)
Law 2002 (“the 2002 Law”"), the United Nations Contien on the Rights of
the Child (“UNCRC") and certain judgments of they@bCourt, it seems to
me that it would be helpful for members to havealegfvice on some of the
issues in advance so that the debate can take gdadest a background where
members are informed about the domestic legislatielevant legislation in
England and Wales and international obligationsis TGomment does not
touch on the financial aspects of the Proposition.

Summary

3. In summary —

3.1. The 2002 Law makes it a matter of the exerciseisdrdtion by the
Royal Court as to whether or not guardians anddepeates should
be appointed for children in any particular case;

3.2. The legal position in England and Wales is thatghg a presumption
that a guardian will be appointed although thatspneption can be
rebutted; if a guardian is appointed then the gaardhust appoint a
solicitor unless one has already been appointedtlamdaourt has a
discretionary power to appoint a solicitor in cgrteircumstances;

3.3. The legal position in Jersey is essentially the esaas in other
jurisdictions such as Scotland and the Republidreiand both of
which have a similar discretionary regime;

3.4. The case of Re B [2010] JRC 18®Re B”) expounded the statutory
position and articulated the approach of the Rad@alrt in the
exercise of its statutory discretion;

3.5.  The provisions relating to the appointment of gisarsl and advocates
in children proceedings in the 2002 Law are confgativith the
European Convention on Human Rights and Fundamé&négldoms
(HECHRH);

3.6.  The provisions relating to the appointment of gisars and advocates
in children proceedings in the 2002 Law are confyativith the
UNCRC,;

3.7. Both the Republic of Ireland and Scotland; whictsoalhave
discretionary provisions on the appointment of disars and lawyers,
are both bound by the ECHR and the UNCRC;

3.8. The Royal Court is a public authority and therefonest as a matter
of Law exercise its powers in a manner compatibid whe ECHR
and, if it does not do so, there is a right of appe
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3.9.

3.10.

The Proposition if adopted would remove any disorefrom the
Royal Court as to whether or not a guardian andeate must be
appointed in any particular case;

It is ultimately a matter of policy for the Assemlas to whether the
Royal Court should continue to have and exercisé sudiscretion or
whether that discretion should be removed by siatiamendment.

Domestic legislation

4, The present arrangements are set out in Articlg)7&(the 2002 Law, which
is in these terms —

“75 Representation and assistance for children

(1)

(2)

()

(4)

Where it considers it desirable in the intesest a child to do so
the court may order —

(@) that the child be separately represented irhgoi@ceedings
under this Law as the court may specify; or

(b) that the child be assisted and befriended bghsperson,
being a person independent from the Minister, & dburt
may specify.

Where a child is empowered to bring any proasgsd under this
Law —

(@) the child may not do so without leave of thertand the
court may only grant leave if it is satisfied thiaé child has
sufficient understanding to bring those proceedirzgsl

(b) the child may only act through a guardian ader
appointed by the court.

Without prejudice to any other power of thet@éa make an order
for costs against any party to proceedings, wheohi&d has been
granted legal representation under a legal aid ifiedte for any
proceedings under this Law, the court may ordet tha costs of
such representation be paid —

(@) out of public funds; or

(b)  where he or she has been given an opportuaityet heard
on the question of costs, by any person with patent
responsibility for the child who is not a party the
proceedings.

The amount of costs that the court has ordeécetie paid under
paragraph (1) shall be determined in accordancehwRules of
Court made under the Royal Court (Jersey) Law 18d& where
the costs are to be paid out of public funds, samiount shall be
paid from the annual income of the Stdtes.

5. Accordingly, paragraph (1) of Article 75 of the 20Daw expressly provides
that the Courtnaymake certain orders relating to the representatianchild
in care proceedings; this involves the exercish®fiCourt’s discretion.

Page - 3
P.137/2010 Com.



The Proposition is expressed to be an amendmetieonow-withdrawn
P.124/2010 which sought a change in the 2002 Lathmrtake it mandatory
that children in care proceedings and in respectse€ure accommodation
orders should have a Children’s guardian and anahte appointed in all
cases. The current Proposition supports a change tosthid Law o that
where children may be — (i) separated from theirgpés by virtue of a care
order; or (i) confined by virtue of a secure acaoodation order, a
children’s guardian and an advocate for the childl we appointed by the
Court in all cases Whilst the Proposition may appear to be narrower
scope than its predecessor, care proceedings itheievolve the possibility
that children may be separated from their parefitsfollows that the
Proposition is not materially different from itsegiecessor.

Court practice and the decision inRe B [2010] JRC 150

7.

10.

11.

The Proposition states thath& Royal Court for several years has been
content to appoint guardians for children caught @are and other
proceedings. As long ago as the Jersey case ofSR&dthers [2005]
JRC 178 the Royal Court made known its wish to make use of guardians
to safeguard the interests of children in approfgidersey cases. A lawyer
was also appointed to work with the guardian. Othex past few years, in
particular, the Royal Court has been true to thahtiment and routinely
appointed a guardian and an advocate to safeguand aepresent the
interests of the child.

The case of Re TS and others concerned an apphcair an order freeing

the subject children for adoption. A freeing or@ettinguishes all parental

rights and cannot be revoked except if a childri@sbeen adopted or placed
for adoption within one year of the freeing ordeimy made.

That is to be distinguished from the situation vehercare order is made when
a parent retains parental responsibility (with tations on its exercise) and
can apply to discharge the care order. In addi@oparent can apply for an
order for contact with a child who is subject tcagie order.

It might be more accurate to say that the court ihaariably appointed a
guardian rather tharrdutinely’ done so as the worddutinely” suggests that
the court has not exercised the statutory disaerdhiat it is obliged to do.

The Proposition does not therefore appear to bkedging Article 75 of the
2002 Law, but rather, it appears to be raising eom& about that part of the
Court’s decision irRe Bwhich confirmed, as paraphrased in the Proposition
that “neither the appointment of a guardian or a lawyell automatically
follow, even where the child that is the subjegtroteedings may be removed
from its parents for godd

In my opinion, it cannot be the Court’s settledgice to appoint a guardian
and a lawyer for the child in all care cases siasegputlined above, Article 75
of the 2002 Law requires these appointments toidirationary, based on the
facts of each case.
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12.

13.

The actual decision in the case R¢ Bwas consistent with previous orders
made by the Court on the issue of the separaté egaesentation of children
in care cases. The circumstances of the case wealgsad, discretion was
exercised, and a lawyer was in fact appointediferchild in that case.

With regard to the discretion that the Court e)sasiinRe B the Court
stated —

“Article 75 requires the Court in effect to conduet balancing

exercise in relation to the question as to whetbemot the child

should have representation. The first question ddngd whether the
child needs representation. The statute contenpltiat there is a
spectrum at one end of which one can say that ki definitely

does need representation and at the other endtligathild definitely
does not need representation. Between those twengas, the Court
may consider that representation would be usefightrbe useful, or
was unlikely but could be useful. It is clear thia¢ question as to
whether it is desirable to appoint separate repnéson is one
which is to be answered objectively where the detisker takes all
relevant circumstances into accotint.

European Convention on Human Rights

14.

15.

16.

The Human Rights (Jersey) Law 2000 (the “Human Rigfaw") was not in
force when the then Draft Children (Jersey) Law -2@@as lodged.
Nonetheless, thprojet de loiwhich included the said draft Law (P.200/2001)
contained the following —

“European Convention on Human Rights

[...] on 7th December 2001 the Health and Social 8esvCommittee
made the following statement before Second Readdittgs projet in
the States Assembly —

In the view of the Health and Social Services Cdtemithe
provisions of the Draft Children (Jersey) Law 2@¥ye compatible
with the Convention Rights.

It is not suggested in the Proposition that theppsed changes to the 2002
Law are necessary to prevent the violation of ddhhuman rights, and in
my opinion they are not.

Article 7(1) of the Human Rights Law makes it unfalfor a public authority
to act in a way which is incompatible with the ECHRticle 7(2) defines a
public authority as includinta court or tribunal”. It is accordingly unlawful
for the Royal Court to act in a manner that is mpatible with the ECHR and
it must ensure that the human rights of any pagtpte it are respected. That
means that the Royal Court in exercising any dismrethat the 2002 Law
provides mushave regard to the human rights of any child ibdhe subject
matter of the proceedings.
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United Nations Convention on the Rights of the Chil

17.

18.

19.

20.

21.

22.

23.

The States has previously agreed that policy agidl&ion initiatives will be
undertaken to progress compliance with UNCRC. At phesent time, the
United Kingdom'’s ratification of UNCRC has not besxtended to Jersey.

The Proposition asserts that the statemeR&Bthat neither the appointment
of a guardian or a lawyer will be automatic in dhidare casesis' likely to
contravene article 9 of [UNCRCwhich “provides that where children may
be separated from their parents; they have to bieéig an opportunity to
participate in the proceedings and make their vikwswn””. | do not agree.
In my opinion a system which does not automaticafipoint a guardian or
lawyer for the child in child care cases but leaite® the discretion of the
Court would not contravene Article 9 UNCRC as sutimight be helpful to
consider the UNCRC as a whole.

Whilst Article 9 UNCRC is of relevance, so are Aktis 3 and 12 UNCRC.
Article 3(1) UNCRC states thafiln all actions concerning children [...] the
best interests of the child shall be a primary ¢desatior’.

Article 12 UNCRC provides as follows —

“1. States Parties shall assure to the child whoaisable of forming his
or her own views the right to express those vigae\fin all matters
affecting the child, the views of the child beirigeg due weight in
accordance with the age and maturity of the child.

2. For this purpose,_the child shall in particuldye provided the
opportunity to be heard in any judicial and admirasive
proceedings affecting the child, either directlyr through a
representative or an appropriate body, in a manpensistent with
the procedural rules of national ldw

It is accordingly the case that the right to p@ptte does not require the
appointment of a guardian and lawyer in all casgdoes it require a view to
be expressed independently on behalf of a child iwhncapable of forming

his/her own views.

In — “General Comment No. 12 (2009) The right ¢ diild to be heard” (the
“General Comment”) (issued by the Committee on Rights of the Child
created under the aegis of the UNCRC) —, Articlean8 12 UNCRC are
identified as general principles of the UNCRC magrthat they establish not
only rights in themselves but should also be careid in the interpretation
and implementation of all other rights.

In addition, guidance is provided as to the precrssaning of Article 12
UNCRC. Paragraph 22 of the General Comment notasthie child has the
right to express his/her views freely which inclesdbe freedom tochoose
whether or not she or he wants to exercise herigright to be heardand
paragraphs 35 and 36 of the General Comment si@itéa]fter the child has
decided to be heard, he or she will have to debiole to be heard:either
directly, or through a representative or appropgabody”. The Committee
recommends that, wherever possible, the child fegiven the opportunity
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24,

25.

26.

27.

to be directly heard in any proceedings. [...] Theresentative can be the
parent(s), a lawyer, or another person (inter al&asocial worker). [...] The
method chosen should be determined by the childoyothe appropriate
authority as necessary) according to her or his tigafar situation.
Representatives must have sufficient knowledge wambtkrstanding of the
various aspects of the decision-making process experience in working
with children”

Thus, where Article 12 UNCRC applies (it does nppear to apply to
children who are not capable of forming their oviews), it does not make it
mandatory for the child to be represented by aesptative in all cases and
in many cases it could well be appropriate to lesneh a decision to the
“appropriate authority”.

Article 9 UNCRC provides, inter alia, as follows —

“1. States Parties shall ensure that a child shatlbe separated from his
or her parents against their will, except when cetept authorities
subject to judicial review determine, in accordanegh applicable
law and procedures, that such separation is necgska the best
interests of the child.

Such determination may be necessary in a partiatdge such as one
involving abuse or neglect of the child by the péseor one where
the parents are living separately and a decisiorstthe made as to
the child’s place of residence.

2. In any proceedings pursuant to paragraph 1 efphesent article, all
interested parties shall be given an opportunitypésticipate in the
proceedings and make their views kngwrj”.

Article 9 does not require children to be provideith legal representation in
all proceedings in which they might be involvedgdk representation itself
does not appear to be specifically consideredlaoalong as the child can
“participaté’. Participation can be ensured by a number of m&arich could

include but does not necessarily mean the apponitrok a guardian and

lawyer.

In the same way as the General Comment makes ar dfe relation to
Article 12 UNCRC that a child can be adequatelyespnted by a parent or a
social worker or a lawyer, a child can participai@roceedings and make his
views known in accordance with Article 9 UNCRC vaithh having recourse to
both a guardian and separate legal representation.

Other jurisdictions

Guernsey

28.

The proposition states théhe recent decision of the Royal Court in Re B
...places Jersey not only at odds with practice igl&md and Wales, but also
with that of Guernsey...”
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29.

30.

31.

32.

33.

34.

The Law which applies in children’s cases in Gueyris based in part on the
Children Act 1989 (which applies in England and ®¥g3land in part on
Scottish legislation. It is not therefore straigivfard to compare what
happens in Guernsey with the position in Jersai@position in England and
Wales.

Children’'s welfare casesin Guernsey and Alderneguiring compulsory
intervention are dealt with under The Children (fBgey and Alderney) Law
2008.

A distinction is made between those cases wheesviation is required but

there is the possibility of rehabilitation or plagent in the extended family
and those cases where the plan is that the childb&ipermanently removed
from its parents and the plan is not to place wittended family. This is in

contrast to the situation in Jersey, whereby alahihy be placed with parents
or extended family members under a care order.

In Guernsey, where there is no prospect of rehatin or placement in the
extended family, an application is made to the €dar a Community
Parenting Order, whereas if intervention is requiteut placement with
extended family or rehabilitation with parents ip@ssibility, cases are dealt
with by referral to the Children’s Convenor (anerihreferral to the Child,
Youth and Community Tribunal).

If an application is made to the Court for a ComityuRarenting Order, then
the child is automatically a party to the procegdinand the child is
represented by a safeguarder (equivalent of a f@ilsl Guardian) and an
advocate.

An application for a secure accommodation ordertrhasmade to the Court.
The child is not automatically a party to the pextieags but the court’s
practice is to join them automatically and for fegaarder and advocate for
the child to be appointed.

England and Wales

35.

36.

37.

The Proposition refers to the practice in England Wales. It states “..in
cases in the public law field where the State wrgaed(such as applications
for care orders or secure accommodation orders}isaetl [Children Act
1989] made it mandatory for a specialist social e or other
appropriately qualified person, to be appointedaaguardian for the child in
those legal proceedings. Only in exceptional casas the Court permitted
not to follow that course. The child also had tlesistance of a lawyer who
was appointed by the guardian.”

It assists to consider the relevant legislationcwhis different to the 2002 Law
and deals with guardians and lawyers separately.

In England and Wales, the child is automaticallyparty to specified
proceedings under the Children Act 1989 (“the 198&”), including
applications for care and secure accommodatiorrardais is different to the
position in Jersey where the child is not autonadiiica party to an application
for a care or secure accommodation order.
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38.

39.

40.

41.

42.

43.

44,

45,

46.

In relation to guardians, section 41(1) of the 1989 provides that for the
purpose of any specified proceedings, the couri sippoint an officer of the
Service for the child concerned unless satisfiadl itis not necessary to do so
in order to safeguard his intereét§ he term ‘specified proceedings’ covers a
wide range of cases including applications for carelers or secure
accommodation orders.

The “Service” referred to is the Children and Fantlourt Advisory and
Support Service known as CAFCASS. It includes doe@kers who act as
children’s guardians and its introduction on 1stiARO01 brought together
the services previously provided by the Court Welf&ervice, the Guardian
ad Litem Services and the Children’s Division ok tBfficial Solicitor’s
Office.

There is therefore a rebuttable presumption indawd appointing a guardian
but the legislation does not require the appointnodéna guardian in every
case.

Section 41(3) of the 1989 Act provides that, wherehild is not represented
by a solicitor, the courtmay appoint one, if any of the following three
conditions is satisfied:(&) no officer of the service (children’s guardidmgs
been appointed for the child; (b) the child hasfisignt understanding to
instruct a solicitor and wishes to do so; (c) itpgars to the court that it
would be in the child’'s best interests for him &rbpresented by a solicitor.

This therefore gives the Court the discretion tpaapt a solicitor to represent
the child.

The Family Proceedings Rules (issued under the P@8Pprovide that the
child’s guardian shall appoint a solicitor to reg@et the child in “specified
proceedings” and has a duty to do so unless aiteolicas already been
appointed by the Court.

The effect of these provisions taken together & th England and Wales,
there is a presumption that a guardian will be agpd, although that
presumption can be rebutted, but once appointedgtiardian has a duty to
appoint a solicitor to represent the child. If thés no guardian the court has a
discretion to appoint a solicitor for the child.

There have been problems in England with the ghilit Cafcass to provide
enough guardians to cover every care case. Cafrabshe President of the
Family Division in England and Wales issued a joagreement on 29th
September 2010 in response to the need to tackdkldgs in allocating
guardians to care cases. The press release mdkesnoe to“the latest
national figures show that...only 151 care cases remaallocated...”

Although then, in theory, in each care case in &mglthere could be a
children’s guardian and solicitor for the children, practice, because of a
shortage of guardians, in some cases there is aaigm and in those cases
the solicitor acts alone.
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Scotland and the Republic of Ireland

47. It may assist members to be aware of the positiovo other jurisdictions,
namely Scotland and the Republic of Ireland, bdtivlich are subject to the
ECHR and UNCRC (as part of the United Kingdom iot&md'’s case).

48. Part V of the Irish Child Care Act 1991 governs fhvecedure in child care
proceedings. In such proceedings, sections 25 @mgalaht the court discretion
to appoint a guardian or a lawyer, or both.

49, Similarly, sections 41 and 42 of the Children (Soad) Act 1995 and Rule 3
of the Children’s Hearings (Legal RepresentatioBfofland) Rules 2002
provide a discretionary framework for the appointtnef guardians and legal
representatives in child care proceedings. Theaeltestatutory provisions are
attached at Appendices 1to 3.

50. We are aware of no suggestion that the systembadsettwo jurisdictions,
which are similar to that in place in Jersey, cavgéne the ECHR or UNCRC.

Conclusion

51. The 2002 Law, as currently in force, does not altbes Court to hold that the
appointment of a guardian and a lawyer for a céilduld be automatic in all
child care cases, because Article 75 of that Laguires discretion to be
exercised.

52. The decision in the case &e B represents an analysis of the statutory
position and how it applies.

53. The fact that the appointment of a guardian aragér for a child will not
be automatic in all child care cases does not dfftee ECHR.

54. A regime that does not appoint a guardian and gda¥or a child in all child
care cases does not contravene Article 9 UNCRC.

55. It appears that Scotland and the Republic of Ielarhich are both subject to
the ECHR and UNCRC; rely on discretionary regimesrelation to the
appointment of guardians and lawyers in publicctbédre cases.

56. The Proposition would require the appointment ofhba guardian and an
advocate for the child in all cases. This wouldsbeeven at the end of the
spectrum identified in Re B where the chitdefinitely does not need
representatioh

57. It is a matter of policy as to whether or not theu@ should retain a
discretion.

27th October 2010
Attorney General
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APPENDIX 1

ENGLAND AND WALES

Children Act 1989

Section 41 — Representation of child

(1)

(2)

(3)

(4)

(5)

(6)

For the purpose of any specified proceedirgscourt shall appoint an officer
of the Service for the child concerned unless fsatighat it is not necessary
to do so in order to safeguard his interests.

The officer of the Service shall—

(@) be appointed in accordance with rules of caurtt

(b) be under a duty to safeguard the interesthi@fchild in the manner
prescribed by such rules.

Where—

(@) the child concerned is not represented byiaitasl and

(b) any of the conditions mentioned in subsecti®ng satisfied,
the court may appoint a solicitor to represent him.

The conditions are that—

(@) no officer of the Service has been appointedhie child;

(b) the child has sufficient understanding to instra solicitor and wishes
to do so;

(c) it appears to the court that it would be in théd’s best interests for
him to be represented by a solicitor.

Any solicitor appointed under or by virtue big section shall be appointed,
and shall represent the child, in accordance wildssrof court.

In this section “specified proceedings” meang proceedings—
(@ on an application for a care order or supewwigirder;

(b) in which the court has given a direction undection 37(1) and has
made, or is considering whether to make, an intedna order;

(© on an application for the discharge of a cadepor the variation or
discharge of a supervision order;

(d) on an application under section 39(4);
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(€)

(f)

(9
(h)

(hh)

(i)

in which the court is considering whether tokena residence order
with respect to a child who is the subject of aecader;

with respect to contact between a child whahis subject of a care
order and any other person;

under Part V;
on an appeal against—

) the making of, or refusal to make, a care ordempervision
order or any order under section 34;

(i) the making of, or refusal to make, a residence rov¢h
respect to a child who is the subject of a caremprar

(iii) the variation or discharge, or refusal of an agpion to vary
or discharge, an order of a kind mentioned in sub-

paragraph (i) or (ii);
(iv) the refusal of an application under section 39¢4);
(v) the making of, or refusal to make, an order undet Y; or
on an application for the making or revocataira placement order
(within the meaning of section 21 of the AdoptiondaChildren

Act 2002);

which are specified for the time being, for {h&poses of this section,
by rules of court.

The proceedings which may be specified undbesettion (6)(i) include (for
example) proceedings for the making, varying ochiisging of a section 8

Rules of court may make provision as to—

the assistance which any officer of the Serwieg be required by the
court to give to it;

the consideration to be given by any officetlad Service , where an
order of a specified kind has been made in the gadiogs in
guestion, as to whether to apply for the variatiordischarge of the
order;

the participation of officers of the Service iaviews, of a kind
specified in the rules, which are conducted bycinart.

Regardless of any enactment or rule of law Wwhiould otherwise prevent it
from doing so, the court may take account of—

(7)
order.
(8)
(a)
(b)
()
9)
Page - 12
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@) any statement contained in a report made byffaser of the Service
who is appointed under this section for the purpmidbe proceedings
in question; and

(b) any evidence given in respect of the mattdesmed to in the report,

in so far as the statement or evidence is, in ieian of the court, relevant to
the question which the court is considering.
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Family Proceedings Rules 1991

Rule 4.11A — Additional powers and duties of clels guardian

D The children’s guardian shall—

(@ appoint a solicitor to represent the child saslsuch a solicitor has
already been appointed; and

(b) give such advice to the child as is approprize&ing regard to his
understanding and, subject to rule 4.12(1)(a),ruestthe solicitor
representing the child on all matters relevanth® interests of the
child including possibilities for appeal, arising ithe course of
proceedings.

(2) Where the children’s guardian is an officertloé service authorised by the
Service in the terms mentioned by and in accordaritesection 15(1) of the
Criminal Justice and Court Services Act 2000, paalg (1)(a) shall not
require him to appoint a solicitor for the chilchié intends to have conduct of
the proceedings on behalf of the child unless—

(a) the child wishes to instruct a solicitor direstd
(b) the children’s guardian or the court considbegt he is of sufficient
understanding to do so.

(2A) Where the children’s guardian is a Welsh fgmproceedings officer
authorised by the National Assembly for Wales i tdrms mentioned by and
in accordance with section 37(1) of the Childrert 2604, paragraph (1)(a)
shall not require him to appoint a solicitor foetbhild if he intends to have
conduct of the proceedings on behalf of the chillkss—

(a) the child wishes to instruct a solicitor direstd
(b) the children’s guardian or the court considbegt he is of sufficient
understanding to do so.

3) Where it appears to the children’s guardian tia child—

(a) is instructing his solicitor direct; or

(b) intends to conduct and is capable of condudtiegproceedings on his
own behalf,

he shall inform the court and from then he—

)] shall perform all of his duties set out in rule#4dnd this rule,
other than those duties under paragraph (1)(d)isftle, and
such other duties as the court may direct;

(i) shall take such part in the proceedings as the coay direct;
and
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(4)

(5)

(6)

(7)

(iii) may, with the leave of the court, have legal regméstion in
the conduct of those duties.

Unless excused by the court, the children’sdjaa shall attend all directions
appointments in and hearings of the proceedingsshalll advise the court on
the following matters—

(@) whether the child is of sufficient understamdifor any purpose
including the child’s refusal to submit to a medica psychiatric
examination or other assessment that the courttiaspower to
require, direct or order;

(b) the wishes of the child in respect of any mattelevant to the
proceedings including his attendance at court;

(© the appropriate forum for the proceedings;
(d) the appropriate timing of the proceedings or part of them;

(e) the options available to it in respect of thdccand the suitability of
each such option including what order should beaniadietermining
the application; and

() any other matter concerning which the courtksehis advice or
concerning which he considers that the court shbealohformed.

The advice given under paragraph (4) may, stilbgeany order of the court,
by given orally or in writing; and if the advice lggven orally, a note of it
shall be taken by the court or the proper officer.

The children’s guardian shall, where practieabiotify any person whose
joinder as a party to those proceedings would Kayij in the opinion of the
children’s guardian, to safeguard the interestshef child of that person’s
right to apply to be joined under rule 4.7(2) ahdlkinform the court—

(a) of any such notification given;

(b) of anyone whom he attempted to notify undes graragraph but was
unable to contact; and

(© of anyone whom he believes may wish to be pbine the
proceedings.

The children’s guardian shall, unless the cotherwise directs, not less than
14 days before the date fixed for the final headhthe proceedings—

(a) file a written report advising on the interestshe child; and
(b) serve a copy of the filed report on the othartips and any local

authority that is preparing, or has prepared, aonepinder
section 14A(8) or (9).
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(8)

(9)

(10)

The children’s guardian shall serve and acseptice of documents on behalf
of the child in accordance with rule 4.8(3)(b) gd¥b) and, where the child

has not himself been served, and has sufficientnstahding, advise the child
of the contents of any document so served.

If the children’s guardian inspects records thé kinds referred to in
section 42, he shall bring to the attention of—

(a) the court; and
(b) unless the court otherwise directs, the otlagtigs to the proceedings,

all records and documents which may, in his opiniassist in the proper
determination of the proceedings.

The children’s guardian shall ensure thatelation to a decision made by the
court in the proceedings—

(a) if he considers it appropriate to the age amtktstanding of the child,
the child is notified of that decision; and

(b) if the child is notified of the decision, it &xplained to the child in a
manner appropriate to his age and understanding.
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APPENDIX 2

REPUBLIC OF IRELAND

Child Care Act 1991

Section 25 — Power of court to join child as ayarid costs of child as a party

QD If in any proceedings und@art IV or VI the child to whom the proceedings
relate is not already a party, the court may, wiieiesatisfied having regard
to the age, understanding and wishes of the chididtlae circumstances of the
case that it is necessary in the interests of ttiel @and in the interests of
justice to do so, order that the child be joined garty to, or shall have such
of the rights of a party as may be specified bydbert in, either the entirety
of the proceedings or such issues in the procesdisghe court may direct.
The making of any such order shall not require ititervention of a next
friend in respect of the child.

2) Where the court makes an order unsigvsection(1) or a child is a party to
the proceedings otherwise than by reason of sudrder, the court may, if it
thinks fit, appoint a solicitor to represent théldln the proceedings and give
directions as to the performance of his duties ¢Wwhimay include, if
necessary, directions in relation to the instructbcounsel).

3) The making of an order undeunbsectior(1) or the fact that a child is a party
to the proceedings otherwise than by reason of srchorder shall not
prejudice the power of the court undmction 3(R) to refuse to accede to a
request of a child made thereunder.

4) Where a solicitor is appointed undarbsectior(2), the costs and expenses
incurred on behalf of a child exercising any righdk a party in any
proceedings under this Act shall be paid by thdtihdaoard concerned. The
health board may apply to the court to have theumtof any such costs or
expenses measured or taxed.

(5) The court which has made an order undabsectior(2) may, on the
application to it of a health board, order any otberty to the proceedings in
guestion to pay to the board any costs or expgresgble by that board under
subsectior{4).
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Section 26 — Appointment of guardiad litemfor a child

(1)

(2)

3)

(4)

If in any proceedings und@art 1V or VI the child to whom the proceedings
relate is not a party, the court may, if it is stidid that it is necessary in the
interests of the child and in the interests ofijgsto do so, appoint a guardian
ad litemfor the child.

Any costs incurred by a person in acting asuardjanad litem under this
section shall be paid by the health board conceriied health board may
apply to the court to have the amount of any sustscor expenses measured
or taxed.

The court which has made an order undabsectior(l) may, on the
application to it of a health board, order any otharty to the proceedings in
guestion to pay to the board any costs or expgresgable by that board under
subsection(2).

Where a child in respect of whom an order hagenb made under
subsectior{l) becomes a party to the proceedings in questidretfver by
virtue of an order undegection 2%1) or otherwise) then that order shall cease
to have effect.
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APPENDIX 3

SCOTLAND

Children (Scotland) Act 1995

Section 41 — Safequarding child’s interests in eealings

(1)

(2)

3)

(4)

()

Subject to subsection (2) below, in any prooegsl under this Chapter or
Chapter 3 of this Part of this Act either at a @tgh’s hearing or before the
sheriff, the hearing or, as the case may be, thefEh-

(@) shall consider if it is necessary to appoimteason to safeguard the
interests of the child in the proceedings; and

(b) if they, or he, so consider, shall make suchlappointment, on such
terms and conditions as appear appropriate.

Subsection (1) above shall not apply in refatim proceedings under
section 57 of this Act.

Where a children’s hearing make an appointmerder subsection (1)(b)
above, they shall state the reasons for their iecte make that appointment.

The expenses of a person appointed under sudsét) above shall—

(a) in so far as reasonably incurred by him ingadéeding the interests of
the child in the proceedings, and

(b) except in so far as otherwise defrayed in teosegulations made
under section 101 of this Act,

be borne by the local authority—

) for whose area the children’s panel from whtble relevant
children’s hearing has been constituted is formed;

(i) where there is no relevant children’s hearimgthin whose
area the child resides.

For the purposes of subsection (4) above, Veglechildren’s hearing” means,
in the case of proceedings—

(a) at a children’s hearing, that hearing;

(b) under section 68 of this Act, the children’sitieg who have directed
the application;

© on an appeal under section 51 of this Act, ¢hédren’s hearing
whose decision is being appealed against.
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Children’s Hearings (Legal Representation) (Scotlad) Rules 2002

Rule 3 — Leqgal representation for the purpose sfsing children at a Children’s
Hearing

D) A business meeting arranged by the PrincipgloRer under section 64(1) of
the Act may appoint to any child who is due to appeefore the Children’s
Hearing a legal representative if it appears tot thasiness meeting,
notwithstanding that an appointment may be madeusection 41(1) of the
Act, that—

(a) despite the entitlement of the child to be agmanied by a
representative under rule 11 of the 1996 Ruled legaesentation is
required to allow the child to effectively partieijg at the Hearing; or

(b) it may be necessary to make a supervision rexngnt (or a review of
such requirement) which includes a requirementHerchild to reside
in a named residential establishment and the ihiiely to meet the
criteria specified in section 70(10) of the Act amlde Secure
Accommodation (Scotland) Regulations 1996.

(2) The Children’s Hearing may at any time appdiot any child a legal
representative if it appears to that Hearing tlithiee of the circumstances in
paragraph (1)(a) or (b) above apply notwithstandiag:

(a) a business meeting or a previous Children’sriHgehas considered
the appointment of a legal representative for thédcwho is the
subject of the Hearing; or

(b) an appointment has been or may be made undgorsd1(1) of the
Act.

3 When any appointment of a legal representasiveade, the business meeting
or the Children’s Hearing shall direct the Printigaporter to advise the local
authority of that appointment.
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