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1. Context

1.1 The Privileges and Procedures Committee wasblegdied on 26th
March 2002, one of its terms of reference beingréeiew and keep under
review the Code of Practice on Public Access tacfaff Information (‘the
Code’) adopted by the States on 20th July 199adattd at Appendix A) and,
if necessary, bring forward proposals to the Staesamendments to the
Code including, if appropriate the introduction lefyislation, taking into
account the new system of government”.

1.2 The States adopted improvements to the Cod8tlordune 2004and these
included the establishment of an Information AdRegister which shows a
list of strategic and/or policy reports prepareddeypartments, and any report
deemed to be of public interest, together with ¢bst of preparation where
these were provided by consultants. This list i& somply known as ‘States
Reports’ and can be found at

http://www.gov.je/Government/Pages/StatesRepogs.as

1.3 On 6th July 2005, the States approved P.72/20@5agreed that the existing
Code of Practice on Public Access to Official Imfiation should be replaced
by a Law, to be known as the Freedom of Informaflmrsey) Law 200-. The
States went on to give the Committee a quite sipeiribtruction to draft a
Law based on certain approved parameters, sulgefiirther consultation,
and to bring forward for approval the necessarit diegislation to give effect
to the decision.

1.4 The Select Committee of the House of Lords aqped to consider the draft
Freedom of Information Bill which reported on 27ly 1998 set out three
fundamental principles for Freedom of Informatiegitlation. This is often
referred to as the Freedom of Information model.

! http://www.publications.parliament.uk/pa/ld1998@8&lect/Idfoinfo/97/9702.htm
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“Freedom of information laws vary in scope and dldbait they share
three basic principles.

1. The first is that the right of access to governmefdrmation
is a general right of all people, and does not depen
establishing a “need to know”. In many countries tight
developed from a right in administrative law to gizen
access to administrative documents relevant tsputk with
administrative authorities.

2. The second principle is that the right of accessulgject to a
limited number of exemptions which permit refusal t
disclose information if disclosure would cause hasma
specified kind. Although countries differ on theasens for
such exemptions, there is a remarkably similar cbreasons
for refusing to disclose, consisting of nationalclsdy,
international relations, law enforcement, persopaVvacy,
commercial confidentiality, and policy advice.

3. The third principle is that there is a right of eppto an
impartial arbiter who decides whether the exemptpplies
to particular information, and who has the powerule that
the information must be disclosed.”

During the development of the Law, the Committes hdhered to the key
principles of Freedom of Information (‘FOI’) legétlon.

15 In ‘The Public’'s Right to Know — Principles dfreedom of Information
Legislation’ published by Article 19, Londdnthere is defined a list of
international principles to set a standard agawtsth anyone can measure
whether domestic laws genuinely permit access fioia@finformation. They
set out clearly and precisely the ways in which egoments can achieve
maximum openness, in line with the best internatigtandards and practice.
These are as follows —

. Freedom of information legislation should be guidgdthe principle
of maximum disclosure;

. Public bodies should be under an obligation to ighblkey
Information;

. Public bodies must actively promote open government

. Exceptions should be clearly and narrowly drawn sullgject to strict

“harm” and “public interest” tests;

. Requests for information should be processed nagidt fairly and
an independent review of any refusals should biadle;

. Individuals should not be deterred from making esis for
information by excessive costs;

. Meetings of public bodies should be open to thdipub

2 www.article19.org/pdfs/standards/righttoknow. pdf
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. Laws which are inconsistent with the principle ofaximum
disclosure should be amended or repealed,;

. Individuals who release information on  wrongdoing —
whistleblowers — must be protected.

The last of these points is addressed separatelhdyre-existing whistleblowers’
policy for States employees— “Policy on Reportingerious Concerns —
(‘Whistleblowing’ Policy)".

1.6 The reports presented to the States and tloet rapd propositions lodged on
FOI since 2003 are listed at Appendix B for infotioa.

States% Page -
of Jersey P.101/2010



2. Introduction

2.1 The Privileges and Procedures Committee nosepite the Draft Freedom of
Information (Jersey) Law 201- as directed by theteSt

2.2 The States, in approving P.72/2005, agreedttleataw should broadly based
upon the following key policy outcomes (‘KPQO’) —

Key Policy Outcomes

1. All information should be capable of being colesed for release. In
particular, information created before the Code eamto force
on 20th January 2000 and which is not yet in therOfsiccess Period
should be released on request unless exempt indacte with the
agreed list of exemptions.

2. There may be circumstances when there is anridvey public
interest greater than the purported exemption. @ncimterest will be
built into the Law but can be appealed against.

3. All legal persons (both individual and corpojaghould have a right
to apply, regardless of their nationality or resice

4. Application, especially for readily accessibdormation, should not
be restricted by having to be in writing.

5. Authorities that are emanations of the statmajority owned by the
public should be bound to release relevant infoionat

6. The Law would not apply to States-aided indepahdodies.

7. A formal publication scheme is neet proposed but authorities

should be encouraged to publish as much informatiout
themselves and their activities as possible anbbsilrequired to use
the Information Asset Register.

8. Authorities are to be encouraged to developrdscand document
management schemes which will facilitate retriewdl requested
information.

9. Information should in general be released frdechbarge and

proportionate assistance should be given to a ajpeeed, such as an
individual's sight impairment.

10. Information should be released as soon as igabid,
acknowledgements should be within 5 working daysd ahe
15 working day guide is to be seen normally as aimam for a
decision to release the information or not.

11. Information created before the introduction tbie Code (20th
January 2000) should be available for releasepbuause it has not
yet been categorised its release may take longer ihformation
created since the Code. This means that wherefigastby the
Commissioner, the 15 working day limit may be exizzk
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12. Existing exemption (¥) should be simplified to refer to legal
professional privilege alone. Medical confidentialand legal advice
given to an authority are adequately covered elsesvhin the
exemptions. The explicit retention of these prosideope for serious
undermining of the Law.

13. Existing exemption (xii), concerning the conifpet position of an
authority, should be amplified to give the samedgaice concerning
the word ‘prejudice’ as is given concerning the petitive position
of a third party in exemption (xi). This would thba as follows —

“prejudice the competitive position of an authorifyand so
long as its disclosure would, by revealing commnarci
information, be likely to cause significant damaige the
lawful commercial or professional activities of the
authority;”.

14. Existing exemption (xiii), concerning employanployee relations,
should give greater guidance concerning the wongjglice’ as
follows —

“prejudice employer/employee relationships or théeeive
conduct of personnel management if and so longtss i
disclosure would, by revealing the information, lbely to
seriously put at risk a fair resolution of a disputr related
matter:;”.

15. Existing exemption (xiv) [in the code], condem the premature
release of a draft policy, should be amplified Battits purpose is
clearly understood as follows —

“constitute a premature release of a draft polichigh is in
the course of development. This cannot exemptniaion
relating to that policy development once the polisglf has
been published, nor is it a blanket exemption fibrpalicy
under development;”.

16. Existing exemption (b), concerning informatioriginally given in
confidence has no place in a Freedom of Informati@w as
exemption (i) protects personal information, exeémpf{v) provides
for legal professional privilege and exemption (xprotects
commercial confidentiality.

17. Existing exemption (c), concerning whether appligation is
frivolous, vexatious or made in bad faith is reégirbut clarified by
the inclusion of the statement as follows —

“Only rarely should this exemption be used and apliant
must be told that he retains the right to appeahiagt the
refusal to release the information;”.

% Exemption (v) of the Code of Practice on Publicesscto Official Information, updated
2004, see Appendix A

States% Page -7
of Jersey P.101/2010



18. In particular circumstances, if a Law Officertbe police reasonably
believes that they should neither confirm nor démgy existence of
information then the Law should not require therdacso.

19. Offences and penalties are necessary to makeaw effective and
these include the offence of an unreasonable &ilir release
information that is not exempt.

20. There should be one Information Commissionerhining the role of
Data Protection Registrar and oversight of Freeddrinformation.
This office must be effectively resourced.

21. The existing Data Protection Tribunal and afspegstem should be
adopted and adapted as necessary to consider Rre#dnformation
appeals.

22. The combined and independent function of thdormnation
Commissioner should have just one States Committe@versee it
and it is proposed for that Committee to be thevilRges and
Procedures Committee.

2.3 The Committee amended its own proposition (RO5) (see Appendix C),
at the request of the Policy and Resources Conenitteinclude the words
‘subject to further consultation’ and ‘be broadigsked upon’ to allow some
flexibility. With the inclusion of these refinementthe Policy and Resources
Committee was both supportive in principle thar¢hghould be a Freedom of
Information Law and that law drafting should commenas soon as
practicable. P&R was able to support parts (a) érjdof the original
Proposition, and the flexibility in the amendmeritowed for further
discussion on certain parts of specific policietdastified in part (b).

2.4 The Committee as currently constituted hasidensd carefully all of the key
policy objectives it was charged to implement, &ad delivered all but the
last two of these key policy outcomes in the pregosiraft, as will be
discussed later in this report.

Why a Law rather than Code?

Underlying principles

2.5 The philosophical and political arguments invofax of Freedom of
Information ‘FOI' Law are well rehearsed. The Cortteg recognised that,
even since the introduction of the Code, Jerseyplpedo not have the
statutory, well-defined rights of access to officidormation enjoyed in more
than 50 other jurisdictions. The Privileges andcBdures Committee (‘the
Committee’) considers that the force of law is fieegito continue the culture
change, giving ordinary citizens a legal right afcess to government
information.

Reinforcing States aims

2.6 In other jurisdictions FOI legislation has beegarded at the outset not as a
standalone law but an integral part of reform amalasolutely fundamental to
how government develops.

2.7 The Standing Orders of the States of Jersegutahe terms of reference of
the Privileges and Procedures Committee, whicludel
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2.8

2.9

2.10

2.11

2.12

2.13

2.14

(h) to keep under review the procedures and enausneelating to
public access to official information and the prduees relating to
access to information for elected members;

The Standing Orders therefore envisage thdtgpatcess to information and
access to information for elected members are tifferent things, and the
Freedom of Information Law will not be the vehiaised by members to
access information, unless that is their personailce.

The States approved the Strategic Plan 20@914d, which contained as an
aim —

. Create a responsive government that provides gaod efficient
services and sound infrastructure and which emlgac@rogressive
culture of openness, transparency and accountghidithe public.

In Section 15 entitled “Protect and enhanceumique culture and identity”
under “What we will do”, it states —

. We will work to improve the public trust in goverent and establish
a system of greater transparency, public partia@at and
collaboration to strengthen our democracy and prtenefficiency
and effectiveness in Government (CM).

Creating legally enforceable FOI rights foe theople of Jersey would not
only reinforce these aims but is a single, emphatt that will assist the
States to achieve its aims.

Jersey’s low levels of voter turnout were ggised in the previous Strategic
Plan — regularly less than 30% — as evidence oéraodratic deficit in the
Island and disenchantment with government.

The States approved the Public Sector Reaa@aon: Five Year Vision for
the Public Sector (P.58/2004) in 2004 — this setaomns for five years and
made a commitment to greater transparency and atadality. Similarly, the
£9.4 million Visioning Project which arose out big exercise asserted: ‘The
need for change in the public sector is being drivg major external changes
and a general political unease generated by poblicpperception of the
States of Jersey and the public sector. Theredis@nnection between the
electorate, politicians and the public sector insdg that is unhealthy and
breeds frustration and mistrust throughout the camty.’

From the public perspective, the force of tasries great weight and offers
legal protection that cannot be offered in a pobicyCode. It would remove
once and for all the perception of a culture ofrseg and enshrine in law not
only a duty to provide information unless exempitt also a duty to assist a
member of the public in making an application.

Human Rights and Freedom of Information

2.15

The report of the report of the Select Conwaithppointed to consider the
draft [U.K.] Freedom of Information Bill, dated 2i7uly 1998, stated —

““Freedom of Information” is something of a misnem A more
accurate term is that to be found in the titlehe Canadian Access to
Government Information Act1982. The distinction tween
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“freedom” of information, being an absence of rédions on the
voluntary disclosure of information, and a legadigforceable right of
access to information, is an important one legalhg politically. It is
the reason why the European Court of Human Rigassdeclined to
interpret Article 10 of the European Convention ldoman Rights
(which says that “everyone has the right to receasged impart
information”) as requiring member states to provitte a right to
demand information. “Freedom of Information” has,ovever
become a common term for such legislation, andésias such in the
United States, Australia, Ireland and other cousstf

“8. Although the European Court of Human Rights has
interpreted Article 10 of the European ConventianHuman Rights
as not requiring freedom of information legislatjionthe
Parliamentary Assembly and the Committee of Mirgstef the
Council of Europe have both adopted Recommendagon®rsing
such measures. The European Community adopted @ @dclonduct
and there were Council and Commission Decisionsaocoess to
Council of Ministers and Commission documents 83]9%ubject
only to limited exemptions, together with a rightajpppeal on merit to
the European Court of Justice or the European Conitypu
Ombudsman against refusal. This has led to sewettaigs by the
Court of Justice and findings by the Ombudsman.”

2.16  The European Parliament adopted Regulation (& 1049/2001 on 30th
May 2001 regarding public access to European Paelid, Council and
Commission documents.

Human Rights (Jersey) Law 2000
2.17  Article 10 of the Human Rights (Jersey) Law@@tates —
“Freedom of expression

1. Everyone has the right to freedom of expressidns right shall
include freedom to hold opinions and to receive angpart
information and ideas without interference by pokdiuthority and
regardless of frontiers. This Article shall not pemt States from
requiring the licensing of broadcasting, televisioor cinema
enterprises.

2. The exercise of these freedoms, since it cawsigis it duties and
responsibilities, may be subject to such formaijtie€onditions,
restrictions or penalties as are prescribed by lamd are necessary
in a democratic society, in the interests of nadi@ecurity, territorial
integrity or public safety, for the prevention eéatder or crime, for
the protection of health or morals, for the protentof the reputation
or rights of others, for preventing the disclosuné information
received in confidence, or for maintaining the awity and
impartiality of the judiciary.”

2.18 The Committee considers that the codificatibaxemptions in the draft Law
relating to information otherwise available, reged information and
qualified information, with the counterbalance bé tpublic interest test and
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appeals to the Information Commissioner and, itinegl, to the Royal Court,
meets the requirements of the above Law.

Reputation of the Island

2.19 On 27th February 2008, The Telegraph cariedfollowing headline and
excerpt —

“Why documents in Jersey remain secret.

The Freedom of Information Act gives journalistsl amembers of the
public the right to demand access to public documéam mainland

Britain. Jersey, however, has its one independegall system, with
no such freedom of information laws.

It means the Island’s government, the States afeyeris under no
legal obligation to release details relating to tbkild abuse scandal
or any other matter of public concern’.”

2.20 The draft Law establishes, in the form of lffermation Commissioner and
the Royal Court in Tribunal mode, impartial bodileat have the power to rule
on the application of the Law and whether disclesarequired.

Important principles on which the Law is based

Public access vs. Parliamentary access to informan

2.21 This Law is being proposed to enghliblic access to official information, it
iIs not designed to provide parliamentary accessftarmation for States’
members, who have an enhanced right of access favmation. The
Committee is reviewing the current position in tiela to parliamentary
access to information and hopes to be able to repahis later in 2010.

Law not to curtail existing access

2.22 Itis important to grasp the principle thatFa@®.l. Law should certainly not
place restrictions on information which at the mamwould be routinely
disclosed. One of the issues regularly faced inUh€. is the distinction
between F.O.l. requests and what might be calledgiftess as usual’ requests.
An F.O.l. law ought to be giving additional rights people for access to
information and not making life more difficult fothem and blocking
disclosures or delaying disclosures which would juscur as a matter of
course at the moment.

Publication of information provided

2.23  Mr. Maurice Frankel, Director, Campaign foe&dom of Information, who
spoke to States members on 12th June 2009, summedry clearly that it
does not matter who the person is who is seekifgynration, nor what they
want to use it for. In the United Kingdom, he sdid[the law] is applicant
blind and purpose blind. That is how the Tribunat ahe Commissioner
describe it, which means the decision is not ‘Candisclose the information
to this person who has asked for it?’. The decis®riCan we make this

4 http://www.telegraph.co.uk/news/uknews/1579981/Vdbguments-in-Jersey-remain-
secret.html
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2.24

2.25

information public?” We take no notice of the idgntof the requester.
Requesters cannot be made public.”

If we take this to the logical conclusion, emaformation has been supplied to
a requester, it is effectively public informatioand may therefore be
published, and indeed, many authorities in the W routinely publish any
information that has been supplied under the FQI Ac

This contrasts with the provision of persoimbrmation under the Data
Protection (Jersey) Law 2005, where informatiotréated as confidential to
the data subject.

Access to information not documents

2.26

2.27

2.28

The Law will confirm the provision of the Cotleat application is made for
information and not for sight oflocumentsThe files will not be opened up
for examination to the public, the authority witleintify information that is

requested, decide whether it may be released, fandcessary, redact the
information/mask any exempt information that is héa the requested
information. If the information is contained in aaliment or record that can
be made public in its entirety, then it may be momvenient for the

authority to release the whole document/record.

The Law does not require the authority to prepare areport or other
record bringing together the information in a different format, this would
be a matter for the applicant. The Law will only require the release of
information already held.

The Law may also encourage the proper useteftion schedules, regarding
information no longer required to be held. This ldostreamline activity
under the FOI Law.

What is the difference between the categories efmgtion from disclosure?

2.29

2.30

2.31

2.32

Information otherwise availabl€his is reasonably clear. The Law cannot be
used when information can be found elsewhere, Xample on a website or
in a publication. The Law does require the autlatit provide reasonable
assistance to an applicant, so they will be reeti by an officer to the
source of the information.

Restricted informatiohis information will not be released under thésw.
There are very few exempted areas in this categangl they include
information which another Law says cannot be reldasa breach of
confidence that can be challenged in Court, nakiseeurity, privileges of the
States Assembly and personal information, becdbise can already be
obtained under the Data Protection (Jersey) Lavb200

Qualified informationThis relates to information which the public anrity
must supply, unless it is in the public interesttoodo so. The focus of this is
that the public authority must prove that it isthre public interest not to
release, rather than the emphasis being on notesiise with the applicant
being in the position of having to prove that itimsthe public interest to
disclose the information.

However, Article 5 allows an authority to wede information, even if it falls
within an exempted category, if it is happy to do s
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2.33

2.34

The exemptions have been considered at ldngtthe Committee, and the
exemptions used in the U.K. Freedom of Informathxt 2000 have been

followed to an extent, but not slavishly so. Folample, there is not an
exemption relating to the disclosure of free amohkradvice, nor to access (or
rather, lack of access) to Cabinet minutes. The wéixprovide a much more

sophisticated tool than the existing Code of Pcacfor the disclosure of
information, with a differentiation between infortitan that cannot be

released, and information that can be assessedsidenthe public interest
test. Whereas, under the Code, all exempt infoomatiould be withheld

automatically, with a right of appeal to the Statégersey Complaints Board
(which cannot require disclosure), there will nogvbpublic interest test to be
applied to the majority of that information, withet right of appeal to an
independent Commissioner and to the Royal Courighwill lead to a more

rigorous assessment of the confidentiality of infation with the aim of

securing greater transparency.

A comparison of the Code with the provisionailable under the draft Law is
attached at Appendix D.

Public interest test

2.35

2.36

2.37

The term the public interest’ is not defined in the Law. This is a very
important element of the way in which the Law withrk, as the way that the
public interest test is considered will have a makeeffect upon the
disclosure or otherwise of information that is dfied by that test. Some very
interesting studies have been undertaken by Thetation Unit, School of
Public Policy, UCL, for example as described in [B®&ing the Public
Interest: Applying the public interest test to exd¢ions in the U.K. Freedom
of Information Act 2000” by Meredith Cook (pub. Augt 2003) which may
be downloaded free of charge from the UCL website
(http://www.ucl.ac.uk/constitution-unit/publicationsThis publication is now
in its second, and updated, edition, and this tspguotes from that
publication, with kind permission of the publishdhe U.K. Information
Commissioner’s Office webshegives guidance on the application of each
exemption in the U.K. and the application of thélpinterest test.

However, something which is “in the publiceirgst” may be summarised as
something which serves the interests of the publie public interest test
entails a public authority deciding whether, inatEn to a request for
information, it serves the interests of the pubdither to disclose the
information or to maintain an exemption or exceptim respect of the
information requested. (It does neffer to information which the public may
find interesting.) To reach a decision, a publidhadty must carefully
balance opposing factors, based on the particidamrostances of the case.
Where a request for information is refused, on appe the authority there
will be an internal review, when the public intdrésst will be reconsidered.
On appeal, the Information Commissioner will alsgiew the public interest
test, as will any further appeals body. Where #wtdrs are equally balanced,
in the U.K., the information must be disclosed.

The majority of exemptions from disclosureergd ‘qualified information’ to
which a public interest test must be applied. Athestage of the process, the
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public interest test needs to be applied, thatyigd) the public authority
during the original application, and during eacigst of the appeals process,
namely by (b) the head of that authority/Ministertérnal review), (c) the
Information Commissioner and (d) the Royal Courttes appeals body. The
information will therefore be assessed very cahgefudnd there are several
opportunities for a decision to be taken that ttierimation should be released
or not.

Neither Confirm nor Deny clause (NCND)

2.38

2.39

2.40

The incorporation of a ‘neither confirm nonge(NCND) clause is included

in freedom of information legislation in other jsdictions, and enables a
public authority to neither confirm, nor deny, tdstence of the information

requested, and is of particular interest in isst@ghing upon national

security and policing.

This type of provision is useful in relation information supplied by a
foreign government department, for example inforomatfrom security
services relating to crime or terrorism, and whilsd supplying government
would not entrust with a public authority in Jerséythere was a risk of
disclosure. As can be seen later in the draft &tlar42, the Committee has
also agreed that a ‘carve out’ to ensure that afgrination given to a Jersey
public authority by a foreign government departmeatld not be considered
to be ‘held’ by Jersey authorities for the purpostshe Law, and therefore
there would be no need for an authority to confaomdeny that it had that
information.

There are a number of regular policing astisitvhere an NCND clause
would be of value, for example the Customs and Ignation believed that
the omission of the NCDC clause could have a detrtal effect in certain
cases on the conduct of legal proceedings, andheninvestigation of
offences, and the department was of the view tieetwas a strong case for
including the NCND clause regarding intelligencédhgy the Service. To not
do so would mean that the service would have tolale its operational
capabilities/limits, what it was investigating,what information it held or did
not hold; an approach which the department doubtedld be considered
either acceptable or appropriate. The Educatioort@md Culture department
believed it was important to retain the NCND clabsé would only envisage
invoking such a clause in exceptional circumstanaed would be willing to
justify withholding of information (on a confideatibasis) to an independent
third party if this should be necessary. Accordirgh NCND clause has been
included at Article 10(2) in relation to restricted qualified information, and
this is subject to the public interest test.

Which public authorities will be covered?

2.41

The Committee believes that all public autiesishould be included in time,
but that to begin with, those authorities that hagen subject to the Code of
Practice on Public Access to Official Informatidnce January 2000 should
be the first to comply, given that they are accustd to providing
information to the public under the Code duringtttime and have been
preparing documents accordingly, and loading thejrorts onto the States
Reports page of theww.gov.je website. On 11th May 2010, in answer to a
written question in the States Assembly, the Chigfister confirmed that “all
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departments keep a record of all information thaythold in either electronic
or paper format, in accordance with paragraph @) df the Code”.

2.42 The Draft Freedom of Information Law ‘Policyager: White Paper
October 2009 (R.114/2009) published on 14th Oct@be® recommended —
Public authorities
1. Ministers, departments, Scrutiny Panels, Pubticounts Committee,
Chairmen’s Committee and the Privileges and PraesdGommittee,
Greffier of the States;

2. Bailiff of Jersey, Attorney General, HM Lieuten&overnor;

3. Parishes, quasi public bodies;

4. Court system and tribunals.

2.43  The Committee recommends that the followindié®be covered, with others
being capable of being added in the future by Regui —
Quasi public bodies
1. Jersey Financial Services Commission
2 Jersey Competition Regulatory Authority
3 Jersey Law Commission
4. Jersey Appointments Commission
5 Waterfront Enterprise Board, or successor.

2.44  The Committee has now decided not to propbae the following more
remote public bodies be covered as this would pdacadditional burden on
wholly or partly publicly owned utilities —

1. Jersey Telecom

2 Jersey Post

3. Jersey New Waterworks Company
4 Jersey Electricity Company

2.45 Members might ask — why should the above campaiot be covered by the
Law? They are owned by the public and the publielguhas the right of
access to information that they hold, provided tiat not exempt. The
answer is that it is in the interest of everyonat till companies of the same
type, regardless of their ownership, need to bgestibo the same Laws, so
that the information about themselves that theyregeiired to disclose to the
public is the same.

2.46  The information about themselves that compaaie required to disclose, for
example, to potential shareholders, to auditorsshareholders and to the
JFSC is mainly set out in the Companies Law. Otlasvs, the Banking Law
for instance, may impose additional disclosure gations in respect of
companies carrying on certain activities.
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2.47

2.48

2.49

2.50

However, no Law imposes additional disclosibigation on a company just
because particular persons own its shares. Afteinathe case of most large
companies, the ownership of their shares constahtinges.

Generally speaking, there is a “curtain” betwea company and those who are
its owners/shareholder§alomon v A Salomon & Co Ltd1897] AC 22:
“The company is at law a different person altogetn@m the subscribers to
the Memorandum, and though it may be that afteorjpmration of the
business is precisely the same as it was beforetldame persons and
managers, and the same hands receive the prbftgompany is not in law
the agent of the subscribers or trustees for thdon.are the subscribers or
members liable in any shape or form except to #ten¢ and in the manner
provided by the act.”

This does not mean, however, that the puldic find out nothing about
companies owned or controlled by the States. Thaistdir for Treasury and
Resources holds the shares in these companieselaif f the public of

Jersey. Since the Freedom of Information Law wplplst to the Minister, it

follows that the Minister can be required to supghy information he or she
has about the affairs of the companies. The amafuthis information will be

substantial.

Groups of people establish companies so tiegt may collectively carry on
commercial activities in competition with otherstlbwith limited personal

liability. The competitive position of a company w&d or controlled by the
States would be seriously compromised if competitoould require it to

provide all or any information it holds. This isdaeise it could only refuse to
supply this information if it were not in the publinterest to do so, albeit it
may not be in the company’s interest to do so. Wi interests are not
necessarily the same.

When will the Law come into force?

2.51

2.52

2.53

In order for the Law to apply to a public aority, that authority must be
added to the Schedule to the Law, at which poiery thre referred to as
‘scheduled public authorities’ in the text of thavi.

The Committee proposes that the first autlesrib be subject to the Law are
as currently set out in the Schedule —

Q) The States Assembly including the States Greffe;
2) A Minister;

3) A committee or other body established by resolutbthe States or
by or in accordance with the standing orders ofSta#es Assembly;

(4) An administration of the States;
(5) The Judicial Greffe;
(6) The Viscount’'s department.

The Schedule may be amended by Regulatiomthed public authorities can
be added from time to time following debate by tStates, within a
framework to ensure the Law is applied to all thesghorities within a
reasonable period of time. This will allow the geasblic authorities which
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2.54

2.55

have not been required to comply with the Codétla imore time to prepare,
and it is anticipated that Regulations should epared for debate to include
the quasi public bodies within as short a timeframg@ossible.

The Committee is mindful that, due to currm&ncial constraints and the
necessary preparations for introducing this Lavat th reasonable lead-in
period will be necessary. While it hopes that tfeésiod can be kept as brief as
possible, and its preference would be a 2 yearile@driod, it recognises that
an Appointed Day Act might not be possible in dertases for a period of up
to 5 years.

The Committee has no jurisdiction over thecatige function of the States of
Jersey, so implementation will of necessity needb¢oled by the Chief
Minister's Department.

Does the Freedom of Information Law mean that infomation will be provided

free of charge?

2.56

This is a matter for a separate debate, ssldetlating to the level of
information that can be given free of charge arel d¢bst of any additional
information will be contained in draft Regulatiod$ie Committee’s thinking
is described in the section on Financial and mampomplications. Given the
current financial constraints facing the Island, @ommittee is not minded to
recommend a scheme which requires departmentdiartake extensive work
without any charges being levied.

What will the Information Commissioner be able to d?

2.57

2.58

2.59

The Information Commissioner role will be condal with the role of Data
Protection Commissioner and the Information Comioiss function will be
carried out by an additional senior member of staffo should be supported
by an executive officer to provide separation betwanitial consideration of
an appeal and adjudication on it.

The Information Commissioner will —

(a) have a duty to encourage good practice;

(b) keep the public informed about this Law;

(© be able to require the production of information;

(d) consider appeals against the decision of scheduibtc authorities
not to disclose information;

(e) issue a Code of practice in accordance with reigmsitadopted under
the Law.

The Data Protection Commissioner has sucdbssiursued mediation as a
means of resolving disputes and so far it has mehinecessary to convene
the Data Protection Tribunal. In fact, the Tribuhals only met once for a
preliminary hearing, and co-operation with the ofh&ty subsequently meant
that no further meetings were necessary. It is thapat mediation can be
employed also under the Freedom of Information Lawich would enable
some common-sense discussion with the public aityhor
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Who will form the Appeals Body?

2.60

2.61

2.62

There will be a right of appeal against théorimation Commissioner’s
decisions to the Royal Court. The appeal could ctrova an authority which
has been ordered to release information by therrdton Commissioner, or
from an applicant against a decision of the Infdroma Commissioner to
uphold an authority’s position not to disclose immfiation.

The Committee has decided to recommend tedtrtal Appeals Body should
be the Royal Court acting in tribunal mode. It wiasessary to include a final
appeals body which would have the necessary exmerieo weigh up the
public interest in the Jersey context and the aiithto require a public body
to release information that it had not considetealfd be released.

Discussions were held with the previous Hailfir Philip Bailhache, who
indicated that steps could be taken to keep thetoothe applicant low in
minor cases, for example by making pre-emptive sca@stlers against an
authority to mitigate against the fear of high edsrr the applicant. However,
costs don't just go away, they would then needetbdrne by the taxpayer.
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There follows a description of the contents ofthdous Parts of the Law.

3.

Part 1 — Articles 1-6

Interpretation

Article 1 — Interpretation

3.1

3.2

3.3

3.4

3.5

3.6

In P.72/2005 the States agreed the followtag Policy Outcomes-

“5. Authorities that are emanations of the statenomjority owned by the
public should be bound to release relevant inforomat

6. The Law would not apply to States-aided indepahidodies.”

The Law provides that a body corporate or pa@tion sole established by
the States by an enactment will be covered by the, Lalthough not
necessarily immediately.

The Committee consulted with the bodies thathinfall under the Law, and
accepted the points raised by thtlity companies that the obligation to
provide access to information would add complexitytheir operation that
might affect their competitiveness. Much of the ommhation held is
commercial and would be unable to be released. @nbasis that these
companies are subject to review by the Jersey Cuitigpe Regulatory
Authority and by the Comptroller and Auditor Genethe Committee has
agreed that the following utility companies willtrime covered by the Law —

Jersey Telecom

Jersey Post

Jersey New Waterworks Company
Jersey Electricity Company

The Committee is satisfied that it is not neaegs to includeStates-aided
independent bodiesas these may be audited by the Comptroller arditéw
General, and as directed by the States, no sughtmasibeen included within
the meaning of public authority.

The above bodies, tlggasi public bodies or any additional bodies, may be
added in the future by Regulation if this is lateen as desirable.

The Committee would like to draw attention artwular to the following —
0] “public authority” means —

(a) the States Assembly including the States Greffe

(b) a Minister;

(© a committee or other body established by reswluof the
States or by or in accordance with the standingrsrdf the
States Assembly;

(d) an administration of the States;
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3.7

3.8

3.9

(e) a Department referred to in Article 1 of thepBegments of
the Judiciary and the Legislature (Jersey) Law 1965

() a body corporate or a corporation sole esthbtisby the
States by an enactment;

(9) the States of Jersey Police Force;
(h) the Judicial Greffe;

0] the Viscount's department;

()] each parish;

The above means all of those bodies whichenviintually be covered by the
Law, only some of which will be included from thias.

(b) “scheduled public authority” means a public hatity named in the
Schedule.

Schedule 1 lists the scheduled public autlesriis follows —

1 The States Assembly including the States Greffe.

2 A Minister.

3 A committee or other body established by resofutf the States or
by or in accordance with the standing orders ofSta#es Assembly.

4 An administration of the States.

5 The Judicial Greffe.

6 The Viscount’s Department.

The above schedulguublic authorities are those bodies that will hawve
comply with the Law as soon as the Appointed Day i&capproved. The
preparation and lodging of the Appointed Day Acli We a matter for either
the Chief Minister or the Council of Ministers.

Article 2 — Meaning of “request for information”

What is ‘information’? What can be requested? Whatwill the requester receive?

3.10

3.11

‘Information’ means what is actually held hettime of a request by the
authority, or by another person on behalf of thénawty (for example by the

Jersey Archive). It can be in any form — writtelotograph, film, or audio

recording. Written information will include what vgritten in letters, reports,
handwritten notes on a report, what is written ofp@st it' note, e-mails.

Information can appear in a physical copy or in acument held

electronically. For ease of reference, the worddrd’ will be used to mean
any of the forms in which information can be lochte

Access to ‘information’ does not mean therertiocument’, or access to a
file’. It is entirely a matter for the authority vether they release an entire
record. If an entire record is able to be releatieeh the authority may find
this administratively easier. However, if the inf@tion requested amounts to
one sentence from one report, and one paragrapla daable from another,
then this is what is released.
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3.12

3.13

3.14

The authority is not required to produce aorepf any kind to accompany
information released, or to copy and reformattitooprovide an interpretation
of the information found. It is simply required telease the sentence,
paragraph and table to the applicant, if this i@tk found. This may be an
entire photocopied page from a report, with maskingecessary, or no

masking if all of the information on the page issopwith a simple mark to

show the relevant passage. Electronically held ohecus would allow a ‘cut

and paste’ option for the relevant informationwtiuld be unnecessary work
on the part of the authority to prepare a reportt@ninformation, given that

the authority will not know why the requester wisthe information in the

first place, and any report might therefore be Upfaé Such additional work

would place an unnecessary burden on the authdrisyanticipated that there
will be a number of standard template letters toused throughout the
application process.

In P.72/2005 the States agreed the followiag Rolicy Outcome —

“4. Applications, especially for readily accessilitgormation, should not
be restricted by having to be in writing.”

The Committee has accepted that there is @ foeea process in relation to
Freedom of information, and that the authority iszgian address to send
information to. The Committee has decided thatathly workable route is for
applications to be in writing, so as to provideagportunity for the applicant
to explain exactly what information he/she requitdswever, an application
may be received by e-mail.

Article 3 — Meaning of “information held by a public authority”

3.15

3.16

3.17

3.18

The Police recommended the inclusion of adi@kptatement to clarify that
information was not deemed to be ‘held’ by a Jenseylic authority when

supplied by a foreign government department. It staggested that this could
be similar to clarification within the Freedom ofdrmation (Scotland) Act.

It is also important that the authority reiegsinformation is the legitimate
holder or creator of that information. Requestsuthdoe directed to the
appropriate department and not to another depattthet might hold the
same information, but who was not the data comtrglowner’ or ‘holder’) of

that information. This could lead to confusion, licgtion and

misunderstanding of the status of the information.

For these reasons, information held on betiahother person is not deemed
to be information within the meaning of the Law.

There will be separate provisions in Regufetiget to be prepared to deal
with the situation of the Jersey Heritage Trustalhprovides an archive
facility.

Article 4 — Meaning of “information to be suppliedby a public authority”

3.19

One respondent commented that the draft Ldwal accommodate instances
where requested information was updated or cam@ho subsequent to a
request being made and complied with. It was sugdebat, in this instance,
it would be possible to be deliberately obstructivedenying an otherwise
legitimate request. The Committee did not consitleras practicable for all
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requests to remain open for amendment after thdybean complied with.
Article 4 provides that information held at the d¢irthe request is received is
the information that is taken to have been reqdeste

Article 5 — Law does not prohibit the supply of inbrmation

3.20 Importantly, Article 5 of the Law permits alhpo authority to release
information, even if the information is, or appedrs be, exempt from
disclosure.

3.21  Clearly, care should be applied in relatioritécapplication to organisations
which could be placed at a material competitiveadvantage to their
commercial rivals.

3.22  The Judicial Greffe and Viscounts Departmemnted out that, in practice,
the disclosure of pleadings, for example, wouldtiomre to be addressed in
the manner set out in the existing guidelines.
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4,

Part 2 — Articles 7—-20

Access to information held by a scheduled public dbority

4.1

4.2

Key policy outcomes 1 and 2, approved in PJ@232say —

“1. All information should be capable of being caesed for release. In
particular, information created before the Code eanmto force
on 20th January 2000 and which is not yet in thef®pAccess Period
should be released on request unless exempt irrdamoee with the
agreed list of exemptions.

2. There may be circumstances when there is anridirey public
interest greater than the purported exemption. Sarcinterest will be
built into the Law but can be appealed against.”

This is the main basis of the Law. Informatimay only be refused if it is
otherwise available, restricted (where appropngith a right of appeal), or
qualified, but tempered by a public interest test.

Article 8 — When a scheduled public authority may efuse to supply information

it holds

4.3

4.4

4.5

The Committee agrees it is important that &s¢ to be applied in respect of
vexatious requests would be workable and certaive Financial Services

Commission pointed out the requirement for a cre$ésrence to be included
to the other circumstances when a scheduled pablicority may refuse to

supply information, in the case of excessive clmstexample, if a cost limit

or cap is included. The following provisions werardingly added under

Article 8(2):

“(b) afee payable under Article 15 or 16 is notigheor

(© Article 16(1) applies (cost of supplying thdommation exceeds the
prescribed fee).”

Following the consultation process, this Adiavas amended to require
payment prior to the information being suppliedt@refuse information, if
the cost exceeded the financial cap.

Regulations will provide for a charging struetuand the States will decide at
that time whether there should be a limit to theoam of information that
could be provided, whether or not charged for.

Article 10 — Obligation of scheduled public authoriy to confirm or deny holding

information

4.6

A number of consultation responses cited tlegl fier an authority to refuse to
inform the applicant as to whether or not it hdld information, where it were
it in the public interest to do so. In response @wnmittee’s White Paper
in 2009 the Committee received correspondence fthen Law Officers,
Customs and Immigration and Education, Sport andtuu departments
which outlined the need for a ‘neither confirm raeny’ (NCND) clause
within the legislation. Prior to presenting R.11802 to the States the
Committee agreed that an NCND clause should bertatseinto any
subsequent draft of the law. The requirement fehsiclause was reaffirmed
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4.7

4.8

following the receipt of consultation responsesardgg the provision in
respect of law enforcement (Article 43 of the présiraft legislation).

The States of Jersey Police supported the Ctiesisi intention to include an
NCND clause. The Police and the Law Officers coms&d such a clause to be
an absolute requirement to protect and safeguaeir ttuture working
relationships with a number of external agenciesenipt information could
otherwise be implicit in the decision of the Depagtt either to provide, or to
refuse to provide, the requested information.

An NCND clause has accordingly been includetha present draft of the
legislation. The NCND clause can be applied toguadj inquiries, tribunals,
investigations by the Comptroller and Auditor Gethend investigations by
the Jersey Financial Services Commission. Whereanftoemation sought is
restricted or qualified and the authority considete be in the public interest
to neither confirm nor deny that it has the infotiom, it will be taken to have
denied the provision of the information on the gradsl that it was restricted
information, although it will not need to speciffet particular type of
restricted information.

Article 12 — Duty of a scheduled public authority b supply advice and assistance

4.9

This Article inserts a duty for a scheduled ljpulauthority to assist an
applicant in making a request for information. Thidl include for example,
directing an applicant to the right departmentf ¢ihe cost of complying with
a request would be likely to exceed any cost chpn tliaising with the
requester to try to refine and reduce the scopgbefequest so that it can be
complied with.

Article 13 — Time within which a scheduled public athority must deal with a

request for information

4.10

411

In relation to timescales for releasing infation, theKey Police Outcomes
said —

“10. Information should be released as soon as ficable,

acknowledgements should be within 5 working daysl dhe
15 working day guide is to be seen normally as ximam for a
decision to release the information or not.”

11. Information created before the introduction thfe Code (20th
January 2000) should be available for release, limtause it has not
yet been categorised its release may take longan thformation
created since the Code. This means that wherefiggstby the
Commissioner, the 15 working day limit may be ededg

The period set in the draft Law is 20 days] annecessary delays can be
appealed against to the Information Commissionenirlg this period the
clock can stop for periods of time — for exampldjiler the department
assesses the amount of work required to comply thighrequest, and hence
whether the cost will exceed any agreed cost lionitcap, to negotiate a
reduction in the amount of work requested so agetoit under the cap and
therefore able to be complied with. If a fee ish® charged, then the clock
will not start until the fee has been received.
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4.12  Education, Sport and Culture, the States ofeyePolice, and the Jersey
Financial Services Commission all commented thatehmay be occasions
when the period of 20 working days to respond tecaest would need to be
extended. Education, Sport and Culture advisedithabuld be difficult to
respond to requests during school holidays, as rntiagority of school
administrative staff would not be at work. The 8sabf Jersey Police were
concerned that there would be occasions when ratolicing and United
Kingdom government input would be required, whicbuid be likely to
impact on the timeliness of a response. The JeFagncial Services
Commission noted that legal advice may need towbght in some instances,
and that this could cause difficulties in respedt apmplying with
the 20 working-day rule. At the Committee’s meetimg9th February 2010 it
recalled that it had incorporated a provision iidde 13(2) so that the States
might, by Regulations, prescribe different perioids the provision of
information for different public authorities or amart of a public authority,
such as schools or certain functions of the police.

Article 14 — A scheduled public authority may requst additional details

4.13 While an authority is liaising with a requeste clarify what he or she
requires, the clock will stop.

Article 15 — A scheduled public _authority may requst a fee for supplying
information

4.14  Article 15 provides for a fee to be chargeae Tee structure will be set down
in Regulations to be approved by the Assembly.

4.15 The PPC has given consideration to what tbkasges might be, and this is
covered in the section on financial and manpoweasequences.

Article 16 — A scheduled public authority may refug to supply information if
cost excessive

4.16 This Article allows a public authority to retito supply information if it
exceeds an amount to be set by regulations (‘cap@reafter a charge may
be levied in line with Regulations to be considdrgdhe States.

Article 17 — Where public records transferred to the Jersey Heritage Trust

4.17 The Data Protection Commissioner commented tleta which was
transferred to Jersey Heritage was likely to renta@nlegal responsibility of
the data controller, and that this needed to bleatefd in any Regulations
relating to applications for information transfetreo Jersey Heritage. How
this will work in practice will need to be dealttiin those regulations.

Article 18 — Where a scheduled public authority refises a request

4.18 This Article is self-explanatory, and the deteill be brought forward in
Regulations for approval by the Assembly. The daestf how requests for
information are handled, and how refusals are dedlt is a matter which
must be led by the Executive, rather than haveesystand processes thrust
upon them. These should be brought forward durlng implementation
phase.
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Article 19 — Publication schemes and index of infonation held

Publications scheme

4.19

4.20

4.21

4.22

This Article enables the establishment of blipation scheme by Regulation,
but there is no current intention to require thlisotcur. Advocacy of good
practice can achieve what publication schemes aghihis would include
maintaining comprehensive websites, the publicatibreports on the States
Reports section ofvww.gov.je regular updating of the public about policy
change and initiatives and the publication of infation as it is released to
requesters under the Law. The Information Commigsiavill be able to issue
Practice Notices to departments that are foundatee hinadequate systems.
However, the establishment of publications schewi#gemain an option of
there is a political will to introduce them.

Key Policy objective7 said —

“A formal publication scheme is not yet proposed authorities should be
encouraged to publish as much information aboutm$mlves and their
activities as possible and will be required to ube Information Asset
Register.”

The States approved in 2004 an InformationeA&egister, and the Chief
Minister advised the Assembly on 11th May 2010:tha@he gov.je website

contains a page called States Reports, previousbyik as the Information

Asset Register hftp://www.gov.je/Government/Pages/StatesRepops)as

which holds a register of strategic and policy repas well as other reports
that are deemed to be of public interest, Departsneme aware of the
centralised reports section on the website andtteeefore responsible for
maintaining up-to-date records. Following the depetent of the new

website the Information Services Department is waykvith departments to

ensure all relevant information is uploaded ontogite. Copies of reports are
also available in other parts of the gov.je websiteluding the sections on
States departments and Ministerial Decisions.”

There is an exemption in Article 37 relatirg ibformation intended for
publication within the next 12 weeks, and it may that, as in the U.K,,
authorities will get into the habit of publishingrtain information on a
regular basis.

Index of information

4.23

In March 2010, the Committee agreed that thé tkgislation should include
a requirement to manage documents appropriatelyand to keep records in
good order, sufficient to meet the requirementshef proposed Law. It was
accordingly agreed that Article 19(2) and 19(3) lddoe inserted as follows
to include a duty to maintain an index of informatiheld in order to enable
improved records management:

“(2)  Paragraph (3) —
@ applies to all public authorities; and

(b) applies to a public authority whether or not gikations
under paragraph (1) require the public authorityadopt and
maintain a scheme that requires it to publish infation.
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4.24

4.25

4.26

3) Each public authority, in order to facilitatbd implementation of this
Law, whether immediately or at some future timestnpuepare and
maintain an index of the information that it holds.

This is similar to the obligation of an auibpom paragraph 2.1.1 of the Code
of Practice on Public Access to Official Informatito keep a general record
of all information it holds. However, the provisiomthis Article relates to not
only those authorities which appear in the Schedbl# also to other
authorities which will be added to the schedula &ter date. (See Article 1
for the meaning of ‘public authority’.)

The index will need to identify the locatiofinformation required for the

authority’s operational requirements and also t@lbe to locate information

in response to requests. Such an index will needotdain sufficient key

words to satisfy this aim, and should be electrahjicsearchable. There is no
evidence to suggest that an electronic documenageament system would be
required. However, processes and procedures maltoekevelop.

A preliminary study has begun to identify fallenges for departments in
meeting the records management demands of a newuraler the leadership
of the Director of Information Services and the Heaf Archives and
Collections.

Article 20 — A scheduled public authority must suppy information held by it for

along time

4.27

4.28

4.29

4.30

This introduces a provision to release ceitdormation after 30 years. Other
information within the ‘restricted’ or ‘qualifiedxempt’ categories must be
released after 100 years.

The Jersey Financial Services Commission dersil there to be a conflict
between this Article and Article 37 of the Finanhci@ervices (Jersey)
Law 1998, as it required the supply of informatioeld for over 100 years,
while statutorily restricted information was notmé-limited under the
Financial Services Law.

The States of Jersey Police recommended higatAtticle be amended to
prevent national security information losing exersfstus after the 100 year
period. The Police raised concerns regarding tfectebf the Article upon
information which was exempt under Article 28: Natl Security. Such
information which would lose its exempt status ratt@0 years, in accordance
with Article 20, even if that information was stibnsidered to be damaging.
It was therefore suggested that the Article be am®énto include an
exemption for national security issues under Agt28 and any other national
security exemptions that may be subsequently added.

The Committee concurred that there may be somes when certain
information should not be released even after g |jmeriod and it was agreed
at the Committee’s meeting on 9th February 2010gbme flexibility should
be incorporated into this area through the addibiotine following paragraph:

“(3) Regulations may exempt any information frone throvisions of
paragraph (1) or (2)".
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4.31 In the unlikely event that it is consideredppropriate to release certain
information after 30/100 years, the States may nmagelations exempting it
from release. In the absence of such regulaticgisase will be automatic
after the specified period.
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5.

Part 3 — Articles 21-22

Vexatious and repeated requests for information

Article 21 — A scheduled public authority need notcomply with vexatious

requests

5.1

5.2

Key Policy Outcome 17 stated —

“Existing exemption (c), concerning whether an dtion is frivolous,
vexatious or made in bad faith is retained but ifled by the inclusion of the
statement as follows —

“Only rarely should this exemption be used and pplEant must be told that
he retains the right to "appeal against the refusalelease the information”.

Article 21 makes the meaning of ‘vexatious’atlein that it is not taken to
mean any intention simply to embarrass the authoritperson, however if
there is no real interest in the information besayught, or information is
being sought, for example, simply to create workdn authority, then the
request may be refused.

Article 22 — A scheduled public authority need notomply with repeated requests

5.3

The Article relating to repeated requests @l The interpretation of the
phrase ‘reasonable interval’ between requestsheilinitially be determined
by the authority, but will change over time if dealged and the Information
Commissioner and/or the Court become involved. Pmécle serves to

disqualify repeated requests for exactly the sanf@mation, or information

which is substantially similar.
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6. Part 4 — Articles 23-25

Information that is otherwise available

6.1 This provision has been included to ensureitfiatmation is accessed under
the relevant legal framework. This does not demess, it merely requires
access to be made another way. So, for examplgomedrinformation should
be requested using the Data Protection (Jersey) R8G5, and Court
information (including for inquests or post-mortgnshould be requested
under the Rules of Court from the Court adminigtrat

Article 24 — Court information

6.2 The Judicial Greffe and Viscounts Departmemgech concern that Court
information had been included in the section of thraft Law entitled:
INFORMATION OTHERWISE AVAILABLE. It was suggestedhat an
alternative would be to provide for Court infornaati to be expressly
categorised in the restricted information sectiorPart 5 of the Law rather
than in Part 4. It was noted that Court informataendescribed in Article 24
was exempt and did not, therefore, need to beatied| although Article 5 did
provide for an overriding right to disclose infortiom. The Committee was
advised that, in practice, therefore, there washingt to prevent either
Department from electing to disclose informatior @m that basis, it would
be perfectly proper for the Judicial Greffe to coué its present practice in
relation to the disclosure of pleadings and othecudhentation in actions
before the Royal Court. The Committee thereforeedthat the exemption to
allow courts and tribunals to decide what informatshould or should not be
released in respect of proceedings should not lemdea.

6.3 The Committee agreed at its meeting on 9thusepr2010 that the exemption
to allow courts and tribunals to decide what infation should or should not
be released in respect of proceedings before itldhwot be amended. The
Committee felt that the fact that a matter may batkl related was not, of
itself, relevant.

Article 25 — Personal information of data subject

6.4 The Data Protection Commissioner was not conteh the previous draft of
this Article, as set out in R.114/2009, as it dat relate to personal data in
respect of third parties and did not appropriatiglieract with the Data
Protection (Jersey) Law 2005. The Law Officers atemmented that the
Article would not properly deal with issues regaglithird party personal
data, and suggested that the exemption should Ipdifigeh to mirror that
found in the U.K. The Committee noted these corgetnts meeting on 9th
February 2010 and agreed that the Article shouléganded to allow for
appropriate interaction with the Data Protectiorrgdy) Law 2005. The
following provision was accordingly added to stttat information would be
considered otherwise available if:

“(b) it is not exempt from Article 7(2)(a) of thaw 2005 by virtue of a
provision of Part 4 of that Law.”
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7.

Part 5 — Articles 26—30

Restricted information

7.1

7.2

7.3

Restricted information is not subject to thélfuinterest test, while qualified
information is. There is no single reason informatis restricted. A first, and
obvious one, is that for the information in questsecrecy is thought to be so
important that it should always be open to the @ity to maintain it. An
example is the exemption for information whose ldisare is positively
prohibited by law (Article 26). But most restrictedormation is not like this
at all. Most of these Articles are designed to easut from disclosure under
the Law information whose availability is goverriggdsome more specialized
set of rules. So, personal data of which the apptics the data subject will be
dealt with under the Data Protection (Jersey) L&3@52 (Article 30), and
disclosure of information that is subject to a dofyconfidence at customary
law will be governed by customary law principlegt{éle 27). In these cases,
the information is restricted, not to place it begahe public gaze, but to
prevent uncomfortable interaction between two sgizeid and potentially
incompatible régimes for its disclosure.

There are relatively few matters that will lestricted, as will be shown
below. While there is not a public interest testralation to restricted

information, a requester may appeal to the Infolona€ommissioner where a
scheduled public authority refuses to comply witheguest on the grounds
that it is restricted information. The Informati@ommissioner will consider
any appeal against the refusal, and may take twe that the public authority
has incorrectly categorised the information ahdusd therefore be supplied.
In addition, in some cases, there remains a rifjappeal to the Royal Court.

Some information is considered either to beeswsitive (for example relating
to national security) or relating to States Assgnlvileges, that it should be
seen neither by the Information Commissioner notheyJurats of the Royal
Court. In these cases, proof that the exemptioréessary is provided by the
Chief Minister (national security) and the Greffief the States (States
Assembly privileges) respectively. There is a righitappeal direct to the
Royal Court, and the Chief Minister/Greffier of tB¢ates will describe the
information requested in order for an appeal théard.

Article 26 — Other prohibitions on disclosure

7.4 One would expect it to be the case that if & ladready approved by the
Assembly prohibits the disclosure of informatidmen the FOI Law could not
be used to circumvent that provision, similarly whan EU obligation that
applies to Jersey prohibits release or where cagstterhcourt could result.
This replicates the position described by the Dgpubformation
Commissioner for a similar provision in the U.K. —

“But then we also have a series of absolute exemgtiwhere
disclosure is effectively prohibited because of esomther either
statutory provision or a rule of law. So one examgdbr instance,
would be information which, if disclosed, would egisomebody an
actionable right in breach of confidence. Becau$ethat was

available under the Freedom of Information the putduthority

would be in an invidious position because they @dnd in breach of

States 53 Page - 31

of Jersey P.101/2010



Freedom of Information possibly if they did notctbse it but in fear
of an action for breach of confidence if they did. the Act does not
put any public authority in that kind of double peody situation.”

Article 27 — Information supplied in confidence

7.5

7.6

Key policy outcomel6 made it clear that “the existing exemption B12) of
the Code, concerning information originally givenconfidence had no place
in a Freedom of Information Law where there arengigons relating to
personal information (under the Data Protectiorrs@l@ Law 2005, legal
professional privilege and commercial confidentydli Accordingly it has
been removed, except where disclosure would coisstin breach of
confidence which is actionable by that or any otherson. Information of a
personal nature must be applied for under the Paitection Law.

A member of the public commented that a publithority should never
breach, or be compelled to breach, any confidere®pt where it would be
against the greater good of the public not to dp @owhere it can be
demonstrated that such information would otheri@ee been known to that
authority.

Article 28 — National security

7.7

7.8

Information relating to national security mdgoanot be released, but there is
a right of appeal to the Royal Court if the appiicéeels that there are no
reasonable grounds for withholding the information.

The States of Jersey Police considered thatvtirding of the Article was
suitable, however it was recommended that the iiefin of ‘national
security’ in the context of the Article be clarifieespecially with regard to
whether this would be confined to the national sgcwf Jersey or to both
that of Jersey and the United Kingdom. The Committeelieves that
Article 42 contains a provision relating to ‘a $tatther than Jersey’ that
would satisfy this concern.

Article 29 — States Assembly privileges

7.9

7.10

Information that would breach the privilegedlué States Assembly may not
be released, and again, there is a right of apgpahk Royal Court.

It is always difficult to imagine what the yahkeges of the Assembly are — this
is not a concept that many people, other than tdosetly connected with a
legislative or parliamentary assembly, have to tl@ewith. The kind of
matters that would fall in this category are sdtinuhe report ‘Parliamentary
Privilege in Jersey’ (R.79/2009) obtainable frome tiStates Assembly
Information Centre or onwww.statesassembly.gov.jeA relevant extract
follows —

“5.49 Useful examples of circumstances in whichliparentary privilege
may apply in the United Kingdom are found in a nissued by the
Ministry of Justice in relation to Section 34 ofetlFreedom of
Information Act 200Dwhich relates to an absolute exemption under
the Act where disclosure would be an infringeménie privileges of

® Freedom on Information Guidance — Exemptions quidaSection 34 — Parliamentary
privilege, Ministry of Justice, 14th May 2008.
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either House of ParliamehtThe Guidance Note gives the following
examples —

The Parliamentary privilege exemption is most liked be
relevant to information contained in documents ime t
following categories, when they are unpublished —

« memoranda submitted to committées:

e internal papers prepared by the officials of eitthéwuse
directly related to the proceedings of the House or
committees (including advice of all kinds to the&ker
or other occupants of the Chair in either Houseets for
the chairmen and other members of committees, and
informal notes of deliberative meetings of comrmegjg

e papers prepared by the Libraries of either Houseby
other House agencies, either for general dissenun&b
Members or to assist individual Members, which tesla
to, or anticipate, debates and other proceedingshef
relevant House or its committees, and are intentted
assist Members in preparation for such proceedings;

e correspondence between Members, officials of either
House, Ministers and government officials directly
related to House proceedings, including exchanges
between Counsel to the Chairman of Committees and
those drafting bills and statutory instruments;

e papers relating to investigations by the Parlianaant
Commissioner for Standards;

e papers relating to the Registers of Members’ Iratse

e bills, amendments and motions, including thoseraftd
where they originate from Parliament or a Member
rather than from Parliamentary counsel or another
government department.

Privileged information which is likely to be in dgptments’
hands

Information which may be covered by parliamentaiyilege
may also fall under other exemptions, dependingtios
subject matter. It is important, however, that pege is
asserted wherever it is applicable. Particular cavell
therefore need to be taken in relation to requefis
information about, or contained in:

" A similar exemption has been inserted in the chason drafts of the Freedom of
Information (Jersey) Law 200- circulated by thevReges and Procedures Committee.

® In this context ‘committees’ refers only to pamiantary committees and would be
interpreted in the Jersey context as PPC, PAC andisy panels. The proceedings of the
Council of Ministers are not covered by Article @4the States of Jersey Law 2005.
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« any of the unpublished working papers of a select
committee of either House, including factual briefs
briefs of suggested questions prepared by the ctieami
staff for the use of committee chairmen and/or rothe
members, and draft reports: these should only bthén
possession of a department as a result of a Ministe
being, or having been, a member of such a committee

e any legal advice submitted in confidence by the Law
Officers or by the legal branch of any other depent to
the Speaker, a committee chairman or a committee, o
any official of either House (even if section 42gél
professional privilege) would be likely to apply);

* drafts of motions, bills or amendments, which havé
otherwise been published or laid on the Table dieei
House;

e any unpublished correspondence between Ministars (o
departmental officials) and any Member or officiaf
either House, relating specifically to proceedirays any
Question, draft bill or instrument, motion or amemeht,
either in the relevant House, or in a committee;

e any correspondence with or relating to the Registrh
Lords’ Interests, the proceedings of the Parliaraent
Commissioner for Standards or the Registrar of
Members’ Interests in the House of Commons.

Information relating to matters not regarded as
‘proceedings in Parliament’

Other information arising from or related to a widange of
activities within Parliament is not regarded as \ileged,
although other exemptions may be relevant. The most
significant categories are:

e Papers prepared by the Libraries of either House, o
other House agencies, intended to provide general o
specific background information on matters not eatty
under examination, or expected or planned to be
considered, in formal proceedings of either House o
their committees.

* Members’ correspondence and other communicatiohs no
specifically related to proceedings of either Howseof
one of its formally constituted committees. Forrepke,
correspondence between a Member and a Ministertabou
a constituency issue that is not the subject ofgedings
is not privileged, but correspondence about a draft
motion, amendment or Question is privileged.

e The deliberations of parliamentary bodies estaldisivy
statute (although if they are discussing mattetatieg to
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the preparation of formal proceedings in Parliament
those deliberations may be privileged).

* Meetings of political parties and their committées.

Article 30(1): Personal information

7.11 This Article was revised to amplify the praweiss in respect of personal
information, bringing it in line with the Data Peation (Jersey) Law 2005.

7.12  During the consultation period, the Committess invited to include more
matters within the scope of restricted informatiBar example, it was argued

that legal professional privilege and advice byaavlOfficer should fall into
this category.

7.13 In the U.K., the Information Commissioner'swiis that in almost every
case, the public interest is best served by naiadisig matters covered by
legal professional privilege and the exemptiontimedato advice by a Law
Officer. The Deputy Information Commissioner inf@dithe Committee as
follows —

“The way that we have approached legal professiqmadilege — and
this has been supported by the Information Tribuwhich is the
appellate body for our decisions and also by therice is that they
recognise that there is an inherently strong pubhterest in the
preservation of legal professional privilege buattgou can never say
“never”. You can never say there will never be &lpuinterest which
should override the interest in maintaining legalofessional
privilege. | think the same question is the issuedlation to the
Attorney General’s advice. Not only is that infotioa subject to
legal professional privilege but it is a very spdcrelationship
between the Attorney General and the governmentloSgou go all
the way and give that advice the ultimate protectd making it an
absolute exemption or do you say we can never sagrrand we
think that even then with his or her advice th@imfation has to be
subject to a public interest test, although the vilagt we would
expect that to be exercised is that at least 98<giraut of 100 the
public interest in maintaining the confidentialiyf the Attorney
General’s advice would be respected. But there tjiggt be a case
where the public interest in an issue ... in theld®gae of that advice
is so great that it would override it.”

7.14 The Committee decided to confine the sectbamstsmall a group of restricted
exemptions as possible.
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8.

Part 6 — Articles 31-43

Qualified information

8.1

8.2

8.3

8.4

8.5

This is information that a public authority rmsipply unless it is in the
public interest not to do so. These fall into tvategories: “class” exemptions,
that depend on the formal classification of th@infation or the document in
which it is contained, and “prejudice-based” exdond, that are triggered by
the fact that disclosure “would or would be likelyfb have adverse
consequences for some defined interest.

Examples of “class” exemptions include Arti8& (information relating to
the formulation of policy by the States) and Agi@1 (communications with
the Royal Family or concerning honours). Examplés‘poejudice-based”

exemptions include Article 41 (defence). Sometitties harm test is implicit
rather than explicit, as in Article 28, which exdmpnformation whose
exemption is “required” in order to safeguard naiosecurity. Occasionally,
the relevant yardstick is something other than yglieg, for example,
Article 39: information whose disclosure would orowid be likely to

“endanger” health.

The States approvdfey Policy Outcome 2which states “There may be
circumstances when there is an overriding publiergst greater than the
purported exemption. Such an interest will be builo the Law but can be
appealed against.”

The procedure for assessing the public intésedtscribed above. The public
interest test is often referred to as the ‘pubtiteiest override’ because the
public interest test considerations in favour afcthsure may ‘override’ the
exemption. Deciding in which aspects and to wh#trexthe public interest is
relevant involves the exercise of judgement andrei®n? Given that the
judgement of the Information Commissioner and/ar &ppeals Body may
collide with that of the Minister or of the ChiefiMster, the Committee has
agreed that it is very important that —

0 The Information Commissioner is an independent,pmstl does not
report through a political body;

0 the Appeals Body is comprised of local residentdjowfully
appreciate the local context, and who are expegigft weighing up
all sides and delivering a fair and just ruling @hiis accepted and
respected. For this reason, the Committee has etbtitht the Royal
Court should be the ultimate Appeals Body, sittiiig an
administrative mode.

Megan Carter and Andrew Bouris list, in ‘Freedaf Information —
Balancing the Public Interest’, examples where ghblic interest test has
favoured disclosure. These fall under the followliregdings —

0 Matters of public debate and accountability fordtimns;

0 Public participation in political debate;

° Freedom of Information — Balancing the Public tegt, by Megan Carter and Andrew
Bouris, May 2006.
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8.6

8.7

8.8

0 Accountability for public funds;

0 Public Health and Safety;
0 Public interest in justice or fairness to an indal or corporation;
0 Public interest in an individual being able to uers remedy.

The Office of the Ombudsmen in New Zealand isased useful Practice
guidelines’ for weighing the public interest, and these canfdend at
Appendix E.

The Law provides a much more robust framewbahtthe Code of Practice
on Public Access to Official Information. Whereaslegpartment or Minister
has so far been able to cite an exemption fromGbde without having to
consider the public interest in disclosure, the Lvail require them to do so.
In fairness, it is important to note that, of tleguests for information which
have been recorded by departments and sent inra tetthe Committee each
year, a very low number have been refused, so fionse records, the
evidence does not show that information is refuseda casual basis.
Anecdotal evidence by elected members suggestst tisadlifficult to obtain
information, but it is not clear whether this applito parliamentary access to
information, Scrutiny Panels’ access to informationthe public’'s access to
information. Nor is it clear whether the issue im@y one of mistrust.
Certainly this Law will enable access to informatias it currently exists
(subject to exemptions and, where appropriateptidic interest test), but for
example, it will not provide for access to files documents, it will not
provide for information to be presented in a newrfat, it will not provide for
new information to be discovered nor will it progidor new comparative
studies to be prepared. That work must be underthiethe requester, once
he or she has obtained the raw data.

The requester may appeal to the Information i@issioner and thereafter to
the Royal Court that the refusal to comply witheguest for information on

the grounds that it is qualified information, amatt in all the circumstances
of the case, the public interest in supplying thferimation is outweighed by

the public interest in not doing so was not a reabte decision and that the
information should be supplied.

Article 31 — Communications with Her Majesty, etcand honours

8.9

This Article replicates what exists in othem@oonwealth countries relating
to communications with Her Majesty, members of Rayal Family or with
the Royal Household. Information is also qualifie refers to the conferring
of an honour or dignity by the Crown.

Article 32 — Advice by the Bailiff or a Law Officer

8.10

Article 32 provides that advice by the Baitiffa Law Officer is qualified, and
Article 33 states that information is qualifiedanfation if it is information in

respect of which a claim to legal professional ifgge (LPP) could be
maintained in legal proceedings.

10 Extract fromhttp://www.ombudsmen.govt.nz/index.php?CID=100109

Y=
States &

Page - 37

of Jersey P.101/2010



8.11 Key Policy Outcomel? states:

“Existing exemption (#} [attached at Appendix A] should be simplified to
refer to legal professional privilege alone. Medicanfidentiality? and legal
advice given to an authorify are adequately covered elsewhere in the
exemptions. The explicit retention of these pravideope for serious
undermining of the Law.”

8.12 The Freedom of Information Manual by Marcusl&,u2005, advises some
caution in relation to legal advice privilege, whi@xists in relation to
information passing between the client and the &wgnly. Legal advice
privilege cannot exist between a lawyer and a thady, or between a client
and a third party, even if the communication is thee purpose of obtaining
information to be submitted to the client's lawydiis means that the
question of who acts or qualifies as ‘the cliesttritical in any assessment of
whether legal advice privilege appli¢é. A client may waive legal advice
privilege but great care must be taken in seelingdive privilege on part of
a document.

8.13 What is legal advice? For the purposes of LR#®st, but not all,
communication between a lawyer and his or her thelh qualify as ‘advice’
for the purpose of LPP. It is not always clear, @ndlill depend whether the
specialist skills of a lawyer were required. Ifpisssible that where a lawyer,
being an articulate person, makes an observatather than gives advice
based on his interpretation of the law and thesfaben such observation will
not be protected by LPP.

8.14  The draft Law does not include an exemptioregpect of officers giving free
and frank advice during the making of policy. Then@nittee considered that
officers should be accountable for the advice thmg. This may therefore
limit instances in which a lawyer might give gereadvice to a Minister or
department if there is a wish that such advice lshoot be disclosable.

8.15 The Committee held detailed discussions ipeesof whether advice from
the Bailiff or a Law Officer should be classified @stricted information.

8.16 It was noted that the concept of legal prodesd privilege contains its own
built-in public interest test

8.17 Notwithstanding advice received from the UWhiteihgdom (U.K.) Deputy
Information Commissioner that in practice, althougialified in the U.K., this
information tended not to be released, the Comeniéiigreed to retain this as
qualified exempt.

Article 33 — Legal professional privilege

8.18 Noting the longstanding convention in therdlaand in other jurisdictions,
that advice provided by Law Officers was not tadiselosed without consent,

! Exemption (v) of the Code of Practice on Publicescto Official Information, updated
2004.

12 Exemptions (i), (xv), (xvi) are more than adequatgarding medical confidentiality.

13 Any one of the other 19 exemptions might be maeeifigally used, depending on the nature
of that advice.

* The Freedom of Information Manual by Marcus TuP@05, p.160.

!> Freedom of Information Act — Awareness Guidance &@.7.
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8.19

8.20

8.21

the Law Officers expressed the belief that suctormhbtion should be
restricted for the purposes of the draft Law.

It was considered essential that there benhibition on Ministers and their
departments, both from seeking advice, and frormngithe Law Officers all
the relevant facts. If such inhibitions were toseéxihere was a probability that
from time to time no advice will be sought or theomng advice would be
given, with maladministration as a result. The L@fficers considered that
there were at least 3 underlying reasons for cenfidlity:

0] to ensure that there would be no damage dotigetpublic interest by
the publication of legal advice given by the Lawfi€xrs;

(ii) to ensure that there would be no inhibition thie part of Ministers,
Scrutiny Panels or the Public Accounts Committetalking advice;

(i)  to ensure that there would be no inhibition the part of the Law
Officers or lawyers within their Department in gigi full and frank
advice on all the matters which were raised withlthw Officers or a
Departmental lawyer for advice, or which the Lawfi€rs or the
advising lawyer considered should reasonably bentekred to the
Minister, the Panel or the Public Accounts Commuittéor
consideration.

The view was expressed that, if such inforomatiere to constitute qualified
information, there would be compelling reasonstfar public interest bar to
be set at a high level and, in any event, no lotkan that applied in the
United Kingdom. The Department was not convinceakt thny distinction

between the role of the Law Officers in the Unit€éthigdom and in Jersey
justified the lowering of that bar.

The Committee reconsidered whether this shbaldestricted information,
but decided to retain it as qualified information.

Article 34 — Commercial Interests

8.22

8.23

Key Policy Outcome 16 states “Existing exemption (xii), concerning th
competitive position of an authority, should be #figal to give the same
guidance concerning the word ‘prejudice’ as is giveoncerning the
competitive position of a third party in exemptipa). This would then be as
follows —

“prejudice the competitive position of an authorifyand so long as
its disclosure would, by revealing commercial imf@tion, be likely
to cause significant damage to the lawful commémmigrofessional
activities of the authority;”.

Article 34 includes as qualified informatioade secret§ as in the U.K.
legislation, without the requirement to assessugiieg, because trade secrets
arise precisely because disclosure would be damadinere is however, a
prejudice test relating to the release of inforovatthat might damage the
commercial interests of a person or a public atthor

18 A trade secret is specific information used inaalé or business; must not be generally
known; and if disclosed to a competitor, would ladle to cause real or significant harm to the

owner.
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Article 35 — The economy

8.24

8.25

8.26

Information which would be likely to damage taconomic interests of the
Island, or the financial interests of the Statedevbey, will be exempt, subject
to the public interest test.

In the United Kingdom, the premature disclesof budget proposals would
fall within this exemption, however, locally, Statprocedures require the
lodging of the budget six weeks before debatehis tespect, the Island is
very open about its intentions. It is prudent tointa@n this exemption as it
relates to the financial interests of any authamitgl not just budget proposals.
For example, the Jersey Financial Services Comamssvhen it is included
within the Law in time, is likely to require thixemption to be in place.

The Committee noted the comment that thereeaapp to be a lack of
provision to provide protection against reputatla@nage for the Island, but
rejected the insertion of any provision in this pgd. The Committee
considered that the exemptions relating to comraknaierests, the economy,
formulation and development of policies and intéoral relations

(especially 42(2)) should more than adequately icthue situation.

Article 36 — Formulation and development of policis

8.27

8.28

8.29

8.30

This Article will be used where a policy isthe course of being developed,
and where there are either draft versions of tHeymr there is a record of
discussions where the draft policy is under comaiittn. This exemption
cannot be used once the policy is agreed, andkaimple, progress reports on
how the policy is going, whether it is effectiveisrachieving its goals are not
covered by the exemption (although others might,efcample, commercial
confidentiality). As with all qualified exemptiongnformation requested
under this Article will be subject to the publidenest test.

This provision is not quite the same as th€. {grovision, which also covers
Ministerial communications, the provision of advibg any of the Law
Officers or any request for the provision of suclviee, or the operation of
any private Ministerial office. The provision aldocludes, in particular,
proceedings of the Cabinet or of any committedef@abinet.

Health and Social Services referred to Sec86rof the United Kingdom
Freedom of Information Act which classified as dfied information any
information the release of which would prejudice tbffective conduct of
public affairs. The Department commented that $ac86 appeared to have
an important role to play in allowing open and #&agliscussions among
officers and it was felt that a decision not tolilke this exemption could lead
to those discussions not being held for fear afldgure.

Another respondent considered that the Artioleld be construed to prohibit
the disclosure of information of any sort that weed to formulate policy.
The Committee rejected the possible insertion pfaision in respect of the
free and frank provision of advice by officers asthe U.K., having noted
that, in certain cases, this would be covered theroprovisions, such as
formulation and development of policies. The Coneeitdid not feel that
there should be a blanket exemption relating toawce given by an officer.
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Article 37 — Information intended for future public ation

8.31

In response to a suggestion by the departf@niSocial Security, the
Committee agreed in February 2010 to insert a rn@wigion at Article 37 in
respect of information intended for future publioat The authority, if
refusing to comply with a request under this Adjalill have to advise the
requester of the date when publication is planiidis Article will give the
benefit of encouraging authorities to publish infiation from time to time,
increasing transparency. Alternatively, where théharity knows that another
body or person is due to publish information witthie next 12 weeks, it will
not be obliged to respond to a request, althougtieuArticle 5, it may do so
if it wishes.

Article 38 — Audit functions

8.32

8.33

8.34

8.35

8.36

Article 38 will allow bodies which either haws audit function, or which

scrutinise the actions of other authorities, buiclwhare not responsible for
policy formulation, to carry out their work withobeing used as a conduit to
access information provided by another authority.

Bodies such as the Internal Audit functiorg Bublic Accounts Committee,
the Corporate Services Scrutiny Panel and the Coftet and Auditor
General (C&AG) require access to information to entake their functions.
However, those requesters seeking information shgalthe data controller
(owner of the information) (sometimes the ‘targég¢partment of a study by
those bodies just mentioned) in order to providermation.

The Committee noted comments received fromCRAG to the effect that
certain of the key functions of that role were oovered by the exemption as
previously drafted (see Article 34 of R.114/200@pncern was expressed that
the provision would have seriously inhibited thectliarge of the C&AG’s
functions as it would constrain the freedom withickhinformation could be
gathered. Moreover, there would be circumstanceshiich the exposure of
the information gathered by the use of those powensld be detrimental to
the Island’s public interest.

The Deputy Information Commissioner, U.K. aed the Committee that
there is a provision in the Financial Services Mgmaent Act which is a
statutory bar on the disclosure of information viahilbey receive in the course
of the exercise of their functions. The F.O.I. Ades not oblige an authority
to disclose information if, in doing so, they wik breaching another statutory
bar to disclosure. He advised that the Law wouldefie from having
something more generic to protect regulators. HEffely this can really
impact on the regulators’ ability to do their jowhatever it is, if they
constantly have to do it in a goldfish bowl. It gld) however, be layered with
the public interest test so if something is goimgwhich should not be going
on then there is the opportunity for that to beljglipbdisclosed.

The Committee accordingly agreed in Februa®f02that an additional

paragraph should be included in the draft legishatto provide that

information would be qualified information if it \gaheld by the C&AG and if

its disclosure would, or would be likely to, preice the exercise of any of the
functions of the C&AG.
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Article 39 — Endangering the safety or health of idividuals

8.37  This Article is self-explanatory.

Article 40 — Employment

8.38  This Article relates to employment, and presigrotection relating to pay
and conditions negotiations between the authority employees or employee
representatives. Such negotiations require coniglép so as not to disrupt
their conduct, but there remains a public intetest as with all qualified
information.

Article 41 — Defence

8.39 This Article makes appropriate reference ty ‘eelevant forces’ which are
defined as (a) the armed forces of the Crown; Jralforce that is co-
operating with those forces or a part of thosederc

Article 42 — International relations

8.40 This Article is broadly similar to the U.K.gsision, although more simply
drafted. However, the U.K. provision allows the Ua&uthorities to ‘neither
confirm nor deny’ the existence of the followingdrmation —

Article 27, of the Freedom of Information Act 208@tes —

“Information is exempt information if its disclosuunder this Act
would, or would be likely to, prejudice —

(@) relations between the United Kingdom and any o8tate,

(b) relations between the United Kingdom and any other
international organisation or international court,

(© the interests of the United Kingdom abroad, or

(d) the promotion or protection by the United Kingdormits
interests abroad.”

8.41 Jersey has a provision which enables the atsoto “neither confirm nor
deny” (NCND clause) the existence of informatiorit iEonsiders that it is in
the public interest to do so. Article 10(2) of tthaft Freedom of Information
(Jersey) Law 201- states —

“(2) However, if a person makes a request for infation to a scheduled
public authority and —

@) the information is restricted or qualified imfoation; or

(b) if the authority does not hold the informatidime information
would be restricted or qualified information ifhiad held it,
the authority may refuse to inform the applicantetiter or
not it holds the information if it is satisfied than all the
circumstances of the case, it is in the publicregéto do so.”

8.42 This will enable the authority to use an NCNRuse in the field of
international relations.
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8.43

8.44

8.45

The States of Jersey Police wish to ensuteatibd_aw deals adequately with
the local problem of the Islands’ access to higbfnsitive data held in
databases in the U.K. for policing purposes, amdtlics reason Article 42
provides an exemption for information obtained fr@amState other than
Jersey. Where such information relates to naticealrity then Article 28
will apply, that is, the information will be restted, but with a right of appeal
to the Royal Court.

There is a proposed limitpdotection for information supplied in confidence
(Article 42(4)) and it is recommended that the CHinister can exclude
disclosure on the grounds of security. It is pdssibat Security authorities in
the U.K. would not see the Jersey Chief Ministewa$i placed to judge such
issues other than in an entirely local contexivds recommended that should
be a total and unconditional exemption for any iimfation owned or supplied
by a law enforcement or security agency outside [Biand. Article 42
provides this ‘carve out’.

Having noted comments received from the DegRailiff and the Jersey
Financial Services Commission regarding the deédinitof “state”, the
Committee agreed in February 2010 that this shbeldevised, to read as
follows —

“‘State’ includes the government of a State ang amgan of its
government, and references to a States other tlasey include
references to a territory for whose external redas the United
Kingdom is formally responsible.”(This definition appears in
Article 42(5).)

Article 43 — Law enforcement

8.46

8.47

8.48

This Article makes clear that the exemptiolatieg to law enforcement
includes not only policing matters, but also taxmigration, security and
good order in prisons and the supervision and etigu of financial services.
It relates to information if its disclosure wouldy would be likely to,
prejudice these matters whether in Jersey or els@vfihere are many areas
where Jersey must liaise with another jurisdictiangd where inappropriate
release of information could place in jeopardy &luhorities’ intervention in
illegal activity.

For example, it has been made clear thaeiflérsey Freedom of Information
Law were to be used to access information contaimed).K. criminal
databases, then the Ministry of Justice would biget to withdraw the
Island’s access. This would be very damaging tajpg in Jersey.

Comments in respect of this Article focusednigaaround the requirement
for a ‘neither confirm nor deny clause’, which teeen inserted in the current
draft of the Law at Article 10. The Law Officersalcommented that it might
be useful to consider further the application of tprejudice’ test in the
context of the Article.
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9.

Part 7 — Articles 44-49

The Information Commissioner and appeals

9.1

9.2

9.3

9.4

9.5

9.6

The Committee has expressed a preference faleraey Information
Commissioner, based on the U.K. model with combiesgonsibility for FOI
and Data Protection regulation. The current Datteetion Commissioner
believes this would be the most logical and cofgetifze option for Jersey
because it avoids the need to create a new Stakdhg B\ Deputy Data
Protection Registrar was employed in 2004 and praposed that a second
Deputy would be required to co-ordinate the impletaton and operation of
all aspects of an FOI Law. This would ensure therstrong central co-
ordination of FOI matters in the department withsin@levant expertise and
administrative support. The implementation of tlaavlwould be an executive
matter, and implementation would pass from theileges and Procedures
Committee to the executive.

At States’ departmental level, a frameworklieady in place, with a network
of data controllers in each Department. There dse departmental FOI

officers but ideally, these two roles should beiedrout by the same member
of staff to avoid duplication. Data Protection offis in the U.K. assumed this
dual role in preparation for January 2005, when ghelic right of access

under the Freedom of Information Act came into éoemd the U.K. Deputy

Information Commissioner indicated that experiertbere was that this

combination of roles was beneficial.

The Data Protection Commissioner has succésgfutsued mediation as a
means of resolving disputes and so far it has rethlmecessary to convene
the Data Protection Tribunal. In fact, it has omgt once for a preliminary
hearing, and co-operation with the other party sqgbently meant that no
further meetings were necessary. If the experiemecger a Freedom of
Information Law were to be similar, it would sugpéisat a great burden
would not be placed on the Royal Court if this widwe appeals route agreed.

The Information Commissioner will also be inxed in preparing for the
introduction of the Law, to include awareness rgjsand the training of
officers in departments.

The process of debating a Law will bring hesgied publicity and increased
public awareness of the issues involved. Idedtigreé should also be a public
information campaign to dispel any misconceptiodlsyify the aims and

objectives of the Law, and explain the scope afnmiation available under it.

While the media are likely to be willing partnems disseminating the

information, some expenditure will be required.

The Code has provided a valuable learning éxpes for the public sector
and disproved concerns that it would overburderatirainistration and divert
attention from core government tasks. A systerm iplace with Information

Officers in every department and this will not cgarsignificantly if the Law

resembles the existing Code. Staff would requiraestraining but would not
be starting from the beginning. To benefit from engy between data
protection and freedom of information, there wolbddmerit in combining the
role of data protection officer in departments wihat of information officer,

where these responsibilities are currently heltWay different people.
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9.7

9.8

9.9

9.10

9.11

Key Policy Outcome?2?2 stated —

“The combined and independent function of the Imfation
Commissioner should have just one States Commiiteersee it
and it is proposed for that Committee to be theviRres and
Procedures Committee.”

The Committee as previously constituted wished maintain political
oversight over the Information Commissioner, bug¢ turrent Committee
takes a different view. The Data Protection Comioisr is an independent
role, and the Commissioner does not take guidancirection from either a
Minister or a States’ Committee. For practical msgs, the Data Protection
Commission is a States funded body in its own ridghtt reports to the
Assembly are tabled by the Minister for Treasurgt Resources, but this does
not equate to any direction from the Minister canee.

There is no reason why a similar arrangementildmot exist for the annual
report of the Information Commissioner. The Comioiser needs the
strength that such independence brings in ordéritay pressure to bear on
authorities. True independence of the role also ahestnates faith and
confidence which are essential for the post hdldde effective.

The Committee therefore recommends the indkgpee of the Information
Commissioner role, and does not propose that tseamuld be political
oversight of this role.

The Jersey Evening Post commented that thge rahexemptions contained
within the draft legislation was rather wide. It sv@onsidered that the
categorising of information the disclosure of whiglould be likely to
prejudice the economic interests of the Islandwified information would
provide ‘a worryingly vague potential catch-alldlg to be seized upon as a
convenient reason not to release information’. dsvaccordingly felt that the
success of the Law needed to be a robust primapea® procedure,
involving a strong and independent Information Cagsioner.

Article 44 — General Functions of the Information @mmissioner

9.12 The functions of the Information Commissioh@ve been briefly outlined

above, and are —

The Information Commissioner will —

(a) have a duty to encourage good practice;

(b) keep the public informed about this Law;

(© be able to require the production of information;

(d) consider appeals against the decision of schedwbtc authorities
not to disclose information;

(e) issue a Code of Practice in accordance with Ragukatapproved
under the Law.

9.13 It is hoped thatnediation can be employed also under the Freedom of
Information Law, which would enable some commonsgediscussion with
the public authority.
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Article 45 — The Information Commissioner may or m& be required to issue a

Code of Practice

9.14

The Committee agreed that provision shouldnotuded within the draft

legislation to enable the Information Commissioteeissue codes of practice.
This decision was made following the receipt of omnts from the Data
Protection Commissioner to the effect that simpgawers to those provided
under the Data Protection (Jersey) Law 2005, emgititie Commissioner to
publish codes of practice, would be welcomed uateedom of Information

legislation.

Article 46 — Powers of the Information Commissionerto enter premises, to

require the supply of information and to inspect iformation

9.15

The Data Protection Commissioner drew the Cittea's attention to the
Information Commissioner’s apparent lack of infotima gathering powers in
the Law as drafted in R.114/2009. It was agreed phavision should be
included within the draft legislation to enable théormation Commissioner
to require the supply of information.

Article 47 — Appeals to the Information Commissione

9.16

9.17

The Committee noted that Section 30 of the. Biéedom of Information Act

included a qualified exemption for investigatiomslgroceedings conducted
by public authorities. It was noted by the Comneittlat this was covered by
Article 47 of the legislation, and therefore notlfigr action was required in
this respect.

The Committee noted the concern raised byStia¢es of Jersey Police in
respect of the level of detail required for an apend it was agreed that the
Article as drafted in R.114/2009 should be amendkadtagraph (6)(a) of the
Article now states that the notice of a decisiomdgpect of an appeal should
specify the Commissioner’'s decision, without reirealthe information
requested.

Article 48 — Appeals to the Royal Court

9.18

9.19

9.20

Key Policy Outcome 21 stated —

“The existing Data Protection Tribunal and appeaistem should be
adopted and adapted as necessary to consider Freedd
Information appeals.”

The Committee has considered at length whickild be the appeals body for
Jersey, and has only recently reached a conclusion.

The Committee considered limitations with thisrmation Tribunal model,
whether in the context of quality of justice argumseor where decisions
pertinent to Jersey involving questions of pubfiterest were being made by
those who had limited involvement or connectionhwibe Island. It was
considered essential that the body that reviewedéhnsey public interest had
a real and substantial connection to the Islandtliis reason, the Committee
did not wish to pursue a Tribunal with members fromtside the Island.
Rather than form a completely new Tribunal, the @Guitee considered
whether the work of the Information Tribunal coldd combined with an
existing tribunal. The attraction of this approaehs that an existing tribunal
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9.21

9.22

9.23

9.24

9.25

would be experienced, and any administrative costdd be shared. Given
the proposal that the Data Protection Commissisheuld also take on the
réle of Information Commissioner, a logical proposeas for the Data

Protection and Information Tribunals to be combirtédwever the success of
the mediation process undertaken by the Data Rimte€ommissioner has
meant that the Data Protection Tribunal has nesterally met.

The Jersey Evening Post commented that theefoaghe Royal Court being
the final arbiter of appeals had not been conviglgimade, and there seemed
no clear reason why the appeals structure shoulthimmor that of the Island’s
court structure in general, with recourse to theur€oof Appeal and,
conceivably, the Privy Council.

Having considered the matter at length, then@ittee agreed that appeals
against the decision of the Information Commissia@muld be considered by
the Royal Court in tribunal mode, and that a newammbined Tribunal would
not be formed. The Committee agreed that it wagssany to include a final
appeals body which would have the necessary exmerieo weigh up the
public interest in the Jersey context and the aiithto require a public body
to release information that it had not considetealfd be released.

Concern was expressed in some submissionththabst of an appeal to the
Royal Court could be prohibitive. Discussions whedd with the previous
Bailiff, Sir Philip Bailhache, who indicated thaeps could be taken to keep
the cost to the applicant low in minor cases, feangple by making pre-
emptive costs orders against an authority to ntitigayainst the fear of high
costs for the applicant.

The Committee wishes to make it clear thatethi® no such thing as ‘free’
information or a ‘free’ appeals process. If theuester does not pay the costs
of appeal, then the taxpayer will. It is likely thraquests for information will
frequently come from commercial organisations, udatg the media, and
from experienced requesters. Experience elsewhwwssthat experienced
requesters will test the system and place a burden This is as it should be,
however the (perhaps uncomfortable) question mesadked, who pays for
access to information? The person who wants thenrdtion, or should all
taxpayers contribute towards all requests and dppmathe general good?

Costs don't just go away. If they are not methe requester, then they would
need to be borne by the taxpayer, so it might peogpiate for the means of
the appellant to be taken into account when detengriany pre-emptive cost
order. It would be irresponsible of the Committeerécommend, during a
period when there is considerable effort going mducing expenditure, that
all requests for information should be completaelgef and that all appeals
should be handled free of charge. Too many Lawsnareduced without due

regard to the cost and the Committee does not il into this trap.

Article 49 — Failure of a scheduled public authoriy to comply with a notice by

the Information Commissioner

9.26

Article 49 provides that where the Commissiodecides that a public
authority should supply requested information ame public authority does
not appeal to the Royal Court against the decisipmaving appealed, loses
the appeal, the Commissioner can register theidacigth the Royal Court if
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the public authority still fails to supply the imfoation. The Royal Court may
inquire into the matter and may deal with the puhblithority as if the public
authority had committed a contempt of court. Thiscpdure follows, in

general terms, the procedure set out in the Ugdsliation.

9.27 The Department was not convinced that theicgmn of civil penalties
would be necessary or appropriate. In additionumdn rights and quality of
justice arguments, it was noted that any sanctwmgld be applied against
public authorities performing a public function. li#lcal accountability and
the prospect of being held in contempt of courtemeonsidered to be more
suitable drivers for compliance.
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10. Part 8 — Articles 50-57

Miscellaneous and supplemental

Article 50 — Offence of altering, etc. records withntent to prevent disclosure

10.1 It will be an offence for a public authoritg &lter etc records with the
intention of preventing disclosure.

10.2 The Committee discussed the concerns raiséaebiersey Financial Services
Commission in respect of this Article, as drafted R.114/2009. The
Commission had commented that a punishment leuwglspect of any offence
under the Article had not been specified. The Camemidiscussed the matter
and noted that it would be an offence, punishaljeabfine, to destroy
information which had been requested and whichréljeester was entitled to
receive. It was accordingly agreed that no amentmas required.

Article 51 — Defamation

10.3 A public authority will not be made liable fdefamatory information released
under this Law.

Article 52 — Application to the administrations ofthe States

10.4  Each administration of the States is to beékas separate.

Article 53 — States exempt from criminal liability

10.5 This Article provides that a public authoriggnnot be liable to prosecution
under the Law. It is not proposed that one departrséould fine another
under this legislation, rather the remedy wouldhgolitical one.

10.6  However, under Article 50, an individual whteenpts to avoid disclosure by
altering, hiding or destroying, etc. that recordudobe liable to a fine.

10.7 The Committee received one comment in respfeittis Article to the effect
that only persons with an explicit requirement Wwittheir job description to
take responsibility for compliance with the Law shlb be liable to
prosecution for any failure to comply. It was preed that an agreement
should be formed with the Information Commissioteethis effect as a form
of licentiate and all requests for information sliole addressed to a specific
office, thereby preventing employees of public auties unwittingly
breaching the Law, and ensuring that requests wbelddealt with at an
appropriate level. It was also suggested that tisbiauld be provision to
ensure that officers could not be compromised ot {mder duress’ by higher
ranking officers, but remained independent in thpidgement. These
comments were taken into account by the Commitiad, no change to the
legislation as drafted in R.114/2009 was required.

Article 54 — Requlations

10.8 Regulations will be prepared relating to aseah as —
0 fees that may be charged,;

0 action a scheduled public authority must take wihesfuses a request
on the grounds that it is a vexatious or repeaiesyy
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0 action a scheduled public authority must take wihesfuses a request
for information on the grounds that the informatioequested is
exempt information;

0 applications to the Jersey Heritage Trust for imf@tion it holds on
behalf of a scheduled public authority where thkesdaled public
authority has not previously told the Trust that thformation may be
made available to the public;

0 additional public authorities to be covered by lthsy, if appropriate;

0 the establishment of a publication scheme, if any.

Article 55 — Public Records (Jersey) Law 2002 to b&mended

10.9

These are routine and necessary amendmemisitwe any conflicts between
the two Laws.

Article 56 — Citation

10.10

This is simply the name of the Law.

Article 57 — Commencement

10.11

10.12

10.13

The date of commencement of the legislat®oran important issue. The
Deputy Information Commissioner, U.K. advised thauitable lead-in period
is necessary for the following reasons —

0 To inform the public so that they are aware of thiw rights and
how to exercise them;

0 To provide public authorities with certainty aswien this law is
going to come into force and the need to gear upt.fan particular
for the purposes of records management, becausaceess to
information law can only work effectively if the plic authority
knows what information it holds and where to find i

0 The development of the new roles of Information @Gussioner and
Information Tribunal/Royal Court rules, the intration of appeals
mechanisms and enforcement procedures, awarerssg) ractivity
and training modules in advance of implementation.

The Committee took note of the advice of Beputy U.K. Information
Commissioner Mr Graham Smith that the U.K. leaghémiod of 5 years was
far too long. Staff turnover and the pressurestbéowork would mean that
some input would be wasted if the lead-in periodois long, and in other
cases there might be delay in starting on the wm&ause of competing
pressures.

Notwithstanding the above comments, there @esiderable financial

pressures, and the Committee has accepted thaifydena suitable budget,

recruiting certain key staff, awareness raising taaithing, and amendments to
processes and procedures will be a challenge. i¥hiet, however, a valid

reason for not working towards the goal, and iimportant to take the first

step. The Committee has therefore accepted, atidaitantly, that the lead in
period may indeed extend to 5years, although adedt elsewhere,

implementation is a matter for the Executive.
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Phasing of introduction

10.14

10.15

10.16

10.17

The draft legislation included in R.114/2G088ted that the Law would come
into force 28 days after its registration. The Cadttee discussed this
approach further, and it was agreed that the ksl should be brought in by
Appointed Day Acts.

The Deputy U.K. Information Commissioner Kraham Smith was
supportive of the suggestion that the Law shouddt stith those bodies that
are already subject to the Code of Practice oni®ukicess to Official
Information because they have got some experiehatealing with these
requests and one would expect them to be ahealeofjiame rather than
starting from scratch. He also recommended lookargfully at retrospection.
The U.K. Act when it came in was fully retrospeetivso requests were
received about things that happened the previowkwad about things that
happened 100 years ago, or more in some casesplabed a huge burden on
authorities and it was noted that some jurisdigibave phased retrospection
as well.

It is suggested that public authorities tedter the Freedom of Information
Law in the order specified. That is, Ministers, dements, Scrutiny Panels,
Public Accounts Committee, Chairmen’s Committee #ral Privileges and
Procedures Committee, Greffier of the States fidit.of these bodies have
been complying with the Code of Practice on Publaress to Official
Information since 20th January 2000 and are bestepl to comply with the
Law when it first comes into force.

The remaining public authorities will be péted longer to prepare, and it is
suggested that an amendment to the Schedule ba&lemts by the States in
order to bring those public authorities into linedue course.

Retrospection

10.18

10.19

10.20

Public bodies tend to hold a significant amicaf information and the U.K.
experience was that it was extremely burdensomgotdor the ‘big bang’
approach and have full retrospection from the ddténplementation. The
object is to plan for transparency through effextolisclosure following a
clear timetable which demonstrates clear commitrteetiie goal.

The following table shows a possible schesnaécess to information created
before the date of implementation of the Law.

The Committee has the option either to deailddnose things at the outset, or
to leave some of them to regulations to be intredutater by phased
commencement orders and see how it goes. The Caeenst minded to opt
for the following programme —
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Public authority Schedule As soon as | Not more
practicable | than 5 years
but not after the
more than | adoption of
5 years the Law
after the
adoption of
the Law

(1) The States Assembly, including | Added to All Full

the States Greffe; Schedule from | information | retrospection
" outset created
(2) A Minister; from 20th
(3) A committee or body established January
by resolution of the States or by 2000
or in accordance with the
Standing Orders of the States
Assembly (except —
« Jersey Financial Services
Commission,
« Jersey Competition Regulatory
Authority,
« Jersey Law Commission,
« Jersey Appointments
Commission,
« Waterfront Enterprise Board
(or successor);
(4) An administration of the States;
(5) the Viscount's Department, that |is
to say, the Viscount and the
Deputy Viscount;
(6) the Judicial Greffe, that is to say,
the Judicial Greffier and the
Deputy Judicial Greffier.
(a) the Bailiff's Department, that is tpFuture To be
say, the Bailiff and the Deputy | amendment determined
Bailiff; required to add when added
) these authorities to the
(b) f[he Law Officers Department, that, the Schedule Schedule
is to say, the Attorney General
and the Solicitor General.
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Each Parish; Future To be
) ) ] amendment determined
Quasi public bodies — required to add when added
. Jersey Financial Services these authorities to the
Commission, to the Schedule Schedule
« Jersey Competition Regulatory
Authority,
« Jersey Law Commission,
« Jersey Appointments Commission
« Waterfront Enterprise Board or
successor.
More remote public authorities — PPC does not N/A
propose to
Jersey Telecom, include these

Jersey Post,
Jersey New Waterworks Company,

Jersey Electricity Company.

under the Law.

10.21 The Schedule specifies which public authorities are scheduledlipu
authorities to which the Law will first apply whénis brought into force, also
outlined in the Table above.

Financial and manpower implications

What does FOI cost in the United Kingdom?

Charging regime

10.22 ltis first of all necessary to understand tiwe U.K. calculates charges before
it is possible to understand the costs. The chargg®e U.K. are based upon a
number of factors —

(0]

There is no ‘flat rate’ fee to apply to receiveamhation and in many

cases the information will be provided free of dear

There is a cap of £600 for central government rstguand a cap of
£450 for local government requests. If the cosinekting a request
will exceed these caps then the authority doeseetl to provide the
information, but it will assist the requester todifg the request so
that it can be brought under these levels so bieatdquest can be met.

Authorities may take account of the costs it reabbn expects to
incur determining whether it holds the informatidinding and
retrieving the information, and extracting the mmhation from a
document containing it. The maximum will be thepegive caps of
£450 and £600, as requests beyond that cost witthused. It may

also pass on photocopying and postage charges.
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0 Authorities may not include in their estimates afstcthe general
administration of applications, the amount of tiineakes to consider
the public interest as to whether to release ouseefto release
information, and they may not include the costhef additional time
taken in cases where they need to consult a Minilligither can the
authority recover the cost of an internal reviewevghthe department
receives an appeal from a requester and then reiega the
information and the stance it has taken, nor trstscassociated with
the Information Commissioner or Triburfal.

0 An authority can take into account the costs attéable to the time
that persons (both the authority’s staff and exteoontractors) are
expected to spend on these activities. Such costsadculated at £25
per hour per person for all authorities regardte#fsthe actual cost or
rate of pay, which means that the limit will be exded if these
activities exceed 24 hours for central governméagislative bodies
and the armed forces, and 18 hours for all othénhcaities. (The
figures of £450 and £600 relate only to the appab@dimit; they do
not relate to the fees that may be chard®d.)

10.23 Appendix F was received from the MinistryJastice describing how fees in
the U.K. were determined.

10.24 Although charges for disbursements are pthitin the U.K. for
photocopying and postage etc, these tend to besdewnly rarely as
recovering this cost is often not economically {gab

Cost of FOI-U.K.

10.25 An independent review of the impact of thd A€t was carried out in 204%
at the request of the U.K. Government which wasrgtad to reviewing the
fee régime. The executive summary is attached hyipsion at Appendix G.
There follow some key facts —

. The average hourly cost of officials’ time was £3dentral
government) and £26 (wider public sector) in 2008,£25;

. The average cost of officials’ time for an initralguest was £254.

. On average, requests to central government takéons to deal
with.

. Those requests which involve Ministers and/or gepificials take

longer and cost on average £67 more.

. The full costs of dealing with Freedom of infornaattiin the U.K.
(population 61.5 million) as at 2006 was —

7 Information extracted from — The Freedom of Infation and Data Protection (Appropriate
Limit and Fees) Regulations 2004; Statutory Insentr2004 No. 3244.

'8 Freedom of Information Act — Using the Fees Retiptis. Guidelines produced by the
Information Commissioner’s Office.

9 Independent Review of the Impact of the Freedoinfoifmation Act; Frontier Economics,
October 2006. For full report, seensww.foi.gov.uk/reference/foi-independent-review.pdf
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- Central government — £24.4 million, for 34,00quests

Wider public sector — £11.1 million, for 87,0Guests
- Local authorities — £8 million, for 60,000 reqtges

. 61% of requests cost less than £100 to deliveraamadunt for less
than 10% of the total costs.

. The average cost of an internal review is £1,208ypared to £254
for an initial request.

10.26 Various options were proposed to mitigateitiact of the Law. These were

allowing authorities to —

. include in the cost estimates reading, consideradiod consultation
time;

. aggregate non-similar requests (from the same ste)p

. introduce a flat rate fee;

. reduce the appropriate limit threshold (£450/£650).

U.K. Review of charges

10.27

10.28

10.29

10.30

The Government had consistently stated itsnfion to review the fees
regulations within 12—18 months to ensure that lartt® was met between
public access to information and the delivery ofblmu services. The

Government reported that significant evidence egistuggesting that some
requests were imposing a disproportionate burdethein resources and this
was confirmed by the Independent Review.

The Constitutional Affairs Select Committeparted on proposed changes to
the FOI charging régim&and did not support the proposals for change. The
Government subsequently decided to make no chatogdse existing fees
regulations but to introduce a range of measuresntwove the way FOI
works?! These involved more robust use of existing provisiof the law, eg

in the case of vexatious requests, being clear lmenvauthorities may refuse
requests on cost grounds, releasing informatioraqiieely, revising the
records management Code of Practice.

This means that the charge out time for effgemains at the level when the
Law was introduced in 2000, the limits set as aghold are calculated from
the base of that out-of-date figure, there areisogmt areas of work which
cannot be included within any of the calculatioasd hence the taxpayer
must pay for these) and no part of the high cosntarnal reviews can be
recouped. However, this cost must be measured sighm desirability of the
Law being used as a tool to ensure governmentaispeency and
accountability, the value of the Law as a social.to

Anecdotal evidence from practitioners at 2080 Freedom of Information
Annual Conference suggests that charges are irdndlguor inconsistently
being levied.

20 \www.publications.parliament.uk/pa/cm200607/cmsétectonst/415/41509.htm

2L www.justice.gov.uk/publications/docs/response-tsegadf
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Jersey — Financial and manpower implications of aduating the FOI Law

10.31 While the draft Law proposes principles anacedures, it does not address
charges — these come in later regulations. Howewefully understand the
cost of the Law, one must look at both the costwhth arise once the Law is
on the statute book, and the charging régime,)if ao as to determine the net
cost to the taxpayer.

10.32 To do this, one must look at —

° how the financial and manpower costs might be ddtexd in the
local context;

° proposed charges;

° the net cost of the Law to the taxpayer.

What will the Information Commissioner’s office cog?

10.33 It is proposed that the Information Commissiobecome part of the Data
Protection Commissioner’'s office, and the post #hofall within that
structure, perhaps as a new Deputy in that depatfmet necessarily junior
to the Data Protection Commissioner. There wilbdl® a need for a case
manager to handle cases as they are received ajidetinitial advice, so as
to keep separation between case handling and adjiah.

10.34 There will be office and general costs asgedi with the new posts, and a
need to identify accommodation.

10.35 This work cannot be subsumed into the wotklo& the Data Protection
Commissioner’s office, which is fully committed data protection work, and
similarly there is no scope to sub-divide existirffices.

Estimated cost —

Data Protection Office budget for 4 staff in 2010 £310,800
Data Protection Income £87,000
Net Revenue cost £223,800

Assuming a pro rata increase to allow for 6 £466,200
members of staf

r
f

Data Protection Income £87,000
e
t

Freedom of Information incom £0
Net Revenue cos £379,200

Estimated annual additional net revenue cost £159)0

10.36 The Committee recently received the InforomatiCommissioner of the
Cayman Islandd who explained that the cost of the bottom line
implementation of both the Information CommissidseOffice and the
Freedom of Information Unit was £973,000, that 486,500 per annum.
However, the Cayman Islands do not have a Datae@tioh Law (the

22 \www.infocomm.ky
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Commissioner was in Jersey to examine the Jersggmywith a view to

introducing a Data Protection Law in Cayman) soGagman Law is used for
both Freedom of Information and Data Protectioruests. Article 23 of the
Freedom of Information Law, 2007 of the Caymanrdi’ provides that

persons may apply to see their own information. Tbsts quoted therefore
relate to both Data Protection and to Freedom fofnation.

10.37 The Cayman lIslands also decided that departments mganot increase
their staff to deal with FOI (or more correctly, for both FOI and for access to
personal information). This principle has, in th@im been adhered to, as
88 public authorities have been successful in diisgrthe costs associated
with FOI from their revenue budget. Of the 88, anéwo of the larger public
authorities have hired an Information Manager dmedly for this role.

10.38 There was also an impact cost on Cayman dslatational Archive of
£175,000 over the 2 year period arising from thelé@mentation of FOI.

What will an FOI unit cost?

10.39 The first questions are to ask are ‘whanig@I unit and what will it do? Do
we need one? The Cayman Islands FOI Unit descitibesle as —

10.40 “The overall purpose of the Freedom of Infation (FOI) Unit is to promote
open government. The FOI Unit is expected to lead eoordinate the
implementation of the FOI Law and Regulations asrtee whole of the
public sector by analysing, formulating and disseting policies,
procedures, benchmarks and guidelines applicablthéoCayman Islands
Public Sector.

10.41 The FOI Unit is required to monitor and idigntany shortcomings in
implementation, make recommendations and repothenmplementation of
the Law. The Unit is required to promote best pcast within public
authorities, conduct the extensive training of fnfation Managers in the
public sector and assist in raising the generalemess of the public.

10.42 The FOI Unit works very closely with otheryk8overnment entities such as
the Portfolio of the Civil Service, the National ohive, Government
Information Services and the Legal Department, \Whge critical roles to
play in the successful implementation of the new fe@ime.

10.43 The FOI Unit;

. Provides policy advice on areas of common concem public
authorities regarding Freedom of Information.

. Provides general advice on interpretation of sastiof the FOI Law
and Regulations and procedural and administragigairements.

. Monitors and coordinates execution of the FOI Im@atation Plan.

. Makes presentations and arranges briefings forigabthorities.

23

www.foi.gov.ky/pls/portal/docs/PAGE/FOIHOME/DOCLIBRRY/FOILEGISLATION/FRE
EDOM%200F%20INFORMATION%20LAW%2C%202007.PDF
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. Conducts comprehensive training of Information Mgara from each
public authority at basic and advanced levels.

. Prepares guidelines and outlines procedures focegsing FOI
requests, standard forms, and requirements fongief reasons, etc.

. Coordinates the creation of a Data Protection Rdltic the Cayman
Islands.

. Develops guidelines for Whistle-blower Protection.

. Acts as Secretariat for the Freedom of InformatiSteering
Committee.

. Manages an Information Managers’ Network which tdised to
share experiences and best practices in implen@mtaf the FOI
LaW.24 ”

10.44 In the local context, once the Law has begrldmented, this would appear to
amount to one post. During the implementation phéseould be prudent to
engage a seasoned professional in FOI on a cofaat, who would train a
local postholder and hand over the reins to theyncdnparison, the Code of
Practice on Public Access to Official Informatiomsvintroduced by a mid-
grade enthusiastic amateur working 2 days a wee& foonths. As the Code
has been in place for 10 years, staff are notistpaut from a position of no
knowledge of FOI as the Law will be replacing sabstlly the same
provisions, but with the greater discipline of lgplegislation with structured
processes for administration, determination andsatpgequent appeals.

10.45 The cost of an FOI unit depends upon whéthvatl have permanent staff, or
whether it will use one member of staff and usesteng officers to form a
working group to oversee FOI. The officer will adurse have access to the
Information Commissioner and support staff for advilf just one permanent
officer is recruited on a permanent basis, say @&B,(based nominally on
Grade 12), with administrative support and officecaanmodation being
provided by an existing department, and there & aontract post during the
implementation phase, say £80,000 (based on G&adad expenses but no
pension) for, say, one year. There are a numbeiffiaers across the States
with expertise or experience in FOI, and it woulegtr® possible to draw on
their experience using the working group approach.

What will be the cost of upgrading records managenteg in advance of a Law
being brought into force?

10.46 A fundamental requirement of goods recordsagement is to know what
information a department holds, and where it isisTwas of enormous
concern to departments in 1999 when the draft Gdderactice was under
consideration. Some departments felt they woulddnie go through all
existing information and catalogue it. Given thiatvas highly unlikely that
most of the information would ever be asked fos thias seen as impractical.
The advice was that as requests for informationewetade, then that
information should be logged, and that with effdodbm the date of
implementation of the Code (20th January 2000)athiority should keep a

24 Source www.foi.gov.ky
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general record of all information that it holds.eTEhief Minister recently

confirmed that this occurs in departments, so mfdion that dates from

January 2000 should already appear in an index epardments. Those
authorities which have not been subject to the Godate may require time
to put their house in order, and for this reasbis hot planned to add those
authorities to the Schedule for implementatiorhim first tranche.

10.47 Ensuring that the index which exists willveethe purpose of an FOI Law is
another matter, and there will be work that needbea done. This will not
necessarily require expensive |T. programmes MAdutwill require a
modification of procedures and a methodical appgroécperfectly adequate
index could be maintained using an Excel spreadshedthough
classifications systems do exist which cost comalolg less than full
electronic document management systems. Howeviegr thay well be a more
basic issue relating to the importance currentiybatted to what many people
term *filing’. This is a task has traditionally begiven to the most junior and
untrained person in an organization, and if thiscdees the situation in an
authority which will be subject to the law, or whjdn time, will be subject to
the Law, then this aspect needs to change. Ai@{8) of the Draft Law
applies to all organizations which will either hgbgect to the Law from the
outset (i.e. one that is named in the Scheduleytich will eventually be
subject to the Law (i.e. it is described in Artidlp

10.48 A well organized authority will assess a doent, either which is received
from another person, or which is created by theéhaity itself, and will
record a series of keywords that describe its eorftelassification’), who the
author was, the date of creation, and how long dbeument should be
retained. A serial or file number will be attribdteand the document will be
filed in a place from which it can be retrievediwielative ease.

10.49 This procedure could be centralised. The dbust Services Centre at Cyril
Le Marquand House already acts as ‘post box' taaber of departments.
The staff opens the letters, to establish whethey tontain matters that can
be dealt with by the Centre staff. Those matteas tirey cannot deal with are
logged, and then sent to the department concewitddsystems to ensure the
right number of items are sent, and then signeddoe of the options open to
the Executive to consider is adapting these presess ensure that proper
records management rules are included. Some ieticsts operate a central
‘clearing house’ system, such as that operatechbyMinistry of Justice on
certain ‘trigger’ issues, such as requests thathtamn national security issues,
requests that have something to do with the royalskhold, things that
involve papers of a previous administration. Othsewequests are sent direct
to the department that the requester believes deitisthe issue, and that
department will forward it as necessary if it i aanatter they deal with. In a
small jurisdiction such as Jersey, there may bie limgall FOI requests being
received at the Customer Services Centre to avodichtion and repeated
requests (i.e. the same or similar requests ba&ngts one department after
another). An electronic monitoring system can beclpased ‘off the shelf’ for
considerably less than the Cayman Islands paidCtmamittee was advised.
There would be, naturally, some important processgineering and training
issues.
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10.50 A steering group has been established urdera¢gis of the Director of
Information Services and the Head of Archives armdleCtions to start to
identify with department staff the challenges tiaat them in the introduction
of a Freedom of Information Law, what changes neetdke place, and how
to address them. Given the suggestion that theifetiohe could extend to as
long as 5 years, departments have time to gradaalgpt procedures and
improve processes so that they will be ready fer ititroduction when it
occurs. One matter that may need to be consideaesfutly at a different
level is that appropriately qualified, experiencadd rewarded Records
Managers are an important key to unlocking thel véaource that carefully
classified and retrievable information undoubtadly

What will be the costs of the Legislation to Jerselieritage?

10.51 Jersey Heritage currently holds over 250f@fic records. Many of these
records do not currently fall under the Code ag ttete from pre-2000. Once
legislation is enacted Jersey Heritage will hawe&rs under the proposed
phased introduction to ensure that public recandbeé care of Jersey Archive
are catalogued and easily accessible to membehe gfublic. Jersey Archive
currently has a 24 year cataloguing backlog andgéngice’s lack of resources
to meet the Public Records Law have been highldyiiea 2008 report by
Dr. Norman James of The National Archive. Dr. Jammesommends an
additional 3.5 FTE posts at the Archive to ensumat tPublic Records
legislation is met.

10.52 If the 3.5 FTE additional posts required uridleblic Records legislation are
agreed by the States then Jersey Heritage angsipladit no further permanent
posts would be required should Freedom of Inforomakegislation be passed.
If these posts are not agreed then Jersey Heritagkl have to look again at
the implications of FOI.

10.53 However in the short-term and as a direcsequence of FOI legislation, in
addition to these posts Jersey Heritage would stqae5 year temporary
cataloguing contract to ensure that pre-2000 pueléords were catalogued
and ready for consultation 5 years after the Laadigpted by the States. The
costs of this would be £45,000 per annum in year, asing to approximately
£50,000 in year five to cover salary, pension, alosecurity, holiday and
management costs for one individual employed oullaifne basis. The total
cost would be a maximum of £250,000 over 5 yearsctwicompares
favorably with the Cayman Islands National Archivko received £175,000
over a 2 year period.

What will be the cost of administration and supplyng information in
departments?

10.54 This is very difficult to quantify with presibn. There are options —

0 Do we extrapolate from the Jersey experience ofGbee? This
would give very low figures, although there is aj@aa surge in
interest when a law is introduced;

0 Do we extrapolate from the experience of a sinjilgisdiction, like
the Cayman Islands, that passed its Law in 200d ,baaught it into
force in 2009?
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10.55

10.56

10.57

10.58

10.59

0 Do we extrapolate from the U.K. experience? HowgetBere are
fixed costs which must be met, and which will skiéae figures in a
small jurisdiction.

Some will say that one should exercise exreaution in extrapolating
figures, so what other mechanism is there, apam frying it out and seeing?

The following extract from the annual regurthe Code of Practice on Public
Access to Official Information —

The table below shows the number of applications oeived and refused
under the Code from 2003 to 2009 —

2003| 2004| 2005| 2006| 2007| 2008 2009

Requests
received 62 80 62 73 20 21 12

Requests
refused 2 1 3 9 3 2 2

Appeals to
Minister 1 0 0 2 2 0 1

Appeals to
States of
Jersey
Complaints
Board 0 0 0 0 0 0 1

The Committee has been concerned for some dibout the accuracy of
returns made each year on the numbers of requests mhich mention the
Code, the above numbers cannot reflect the numlferequests for
information each year, and it is likely that thegpresent only the most
complex requests which cannot be classified asnibas as usual’, and where
the appeals route then begins. The reason foraeff during the above
series is unclear, but may be explained by thednighofile of data protection
following the implementation of the Data Protecti@ersey) Law in 2005,
when requests for personal information started@ontade under that Law
rather than the Code.

The fact is, no-one can tell us exactly hoanynrequests for information
there will be, exactly how easy/complex those retpvill be to investigate

and fulfill, how many times the public interestttesll need to be applied, and
how many appeals there will be, so no-one will ¢f@re be able to state an
exact £ figure to include within a budget. The afshe Law will also depend

upon the States’ appetite to provide informatidhegifree of charge, at a low
cost, with a less generous subsidy, or on a usey{pasis.

If authorities are secretive and are relud@anmelease information to enable
the public to review the work of elected memberd #re public sector and
hold them accountable, then clearly an FOI Lawsgeatial and an investment
should be made to implement one.
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10.60

10.61

10.62

10.63

If authorities can honestly say that they iadter the Code of Practice in a
generous way, and information is generally releasel@éss there are clear
contra-indications — and the evidence of the Codelavactually bear this
out — then there is little to fear from an FOI Law.

The framework for the supply of informatioorh departments currently
exists. Each department has a data protectioreoff@@ertainly when the Code
of Practice on Public Access to Official Informatiavas introduced, the
Guidance Notes for Departments invited them to tiiean individual with
overall responsibility for FOI, which for ease waserred to as a freedom of
information officer. These officers supply the ®&lao the privileges and
Procedures Committee with their department’s anmetlrns. (The Data
Protection officer and the FOI officer may be omed @he same person).
Requests for information are currently handled wnide Data Protection Law
and under the Code of Practice for Public AccesSftwial Information. An
assessment is already made as to whether the imfiornrequested is exempt
or not, and whether is should be released or nwrdis already a mechanism
for internal review, that is, where a request fsiged the requester will first
appeal to the department concerned. As the abavacexemonstrates, the
annual report prepared on requests made underdte Go not show high
activity.

It may be naive to say that there would appednave to be an enormous
increase in the amount of requests to upset theeruroutines. However,
there will be the need for a structured and coesisapproach, with new
challenges, such as the public interest test, rintereview, review by the
Information Commissioner (who may make practiceonemendations) and
possible final appeal to the Royal Court.

The Chief Minister's Department responded the Draft Freedom of
Information Law ‘Policy Paper’: White Paper Octohi2d09 (R.114/2009)
published on 14th October 2009. It referred todbeice it had given to an
earlier consultation in 2006, that the additionastcof FOI would be of the
order of £500,000. This would be made of the foltayw

Department Resource implication

Chief Minister's | — 0.5to 1 FTE to assist with calmation and
information-gathering.

— Cost of implementing a new file management regime
including Livelink ¢.£20,000. This would be doubled
or more if broader records management issues were
added, c.£50,000.

— Further training costs of ¢.£25,000.

Information — 3 FTE to support finding, extracting and comglof
Services information.
Department — There is no corporate Information/Records

management system fro the States.
— A programme to introduce will cost millions in
training as well as millions in systems costs.
— Estimate we are some 3 years away from the tevel
organisation maturity to benefit from such systems.
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10.64

Economic
Development

No resource implications.

Education, Sport — 0.2 FTE (one day per week).
and Culture

1 FTE for 12 months.

Records management would require an additiona

Health and — O05t01FTE
Social Services
Home Affairs - 2FTE

requests.

Act in early 2005.

as local and national media.

— This follows ongoing review, prompted by advice
received yesterday from the Head of Review and
Compliance for Essex Police, where they are
experiencing a 30% year on year growth in FOI

— This is further supported by national police mpof
76% growth in requests since introduction of the R

— There is anticipated to be a high volume of FOI
requests connected to the recent and current high
profile investigations of interest to the publis,waell

Housing - 1FTE

management system.

— Set-up costs, and revenue costs for the managem
maintenance and support of any document

Planning and — 0.25t0 0.5 FTE
Environment

responses are in place.
— Potential cost ¢.£100,000.

Social Security | — 0.5to 1 FTE for 2 years to eashat policies,
guidance and systems to monitor queries and

Transportand |- 0.5 FTE

Technical

Services

States Greffe — No extra resources required acipaite meeting the

costs from within existing resources.

o

en

In the letter dated 25th November 2009 redipgnto R.114/2009, the
Department again suggested that an independenttestpmild be engaged to

determine the exact levels of additional manpovesded:
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“The Law as drafted allows departments a perio@ gkars for “Full
Retrospection”. The impact and consequences forardie@nts to
review all forms of data and update it to ensurenpbance with the
new Law will place an additional and very signiintdurden on staff
time. This will be at a time when staff will be Yifacommitted to
reviewing services, delivering efficiencies and eraging the way in
which services are provided to the public to mdet financial
challenges ahead for the island in the next fierge

If the Law is adopted and the decision is takeintplement a new
centralised management information system for datmagement,
unless one of the existing systems operating inSfiages can be
extended to cover all forms of data held by depants) it will be
necessary to specify and procure a new systenmibats the States
overall requirement. This will be a capital projeantd is not provided
for in any budgets. Given the timescale for capadjects to move
from inception to delivery, it will not be possildie deliver such a
complex system within the timeframe.

A recent report by the Comptroller and Auditor Getheon Data
Security highlighted the complexity and in someesdle inadequacy
of systems currently in place. Addressing curresgués of data
security has resulted in a more centralised apphobeing taken in
terms of compliance which has in turn required estem of
compliance to be developed and the appointment D&ata Security
Manager. Implementing and maintaining a Manageniefarmation
System that meets the requirements of the Draftedenm of
Information Law would require an additional layef compliance to
be added to the current system being developedafar security with
associated costs.

It has not been possible to establish what leveinptit would be
required from the Law Officers department to chiaéarmation to be
issued under a request covered by the proposedhuavit could be
substantial.

This response has tried to provide as low a levieladditional
manpower that is possible given the significararfitial restraint that
has to be exercised in all areas of States experediExperience from
those who have worked under a Law indicates tHavel resource to
ensure compliance is far beyond that identifiedhiis response. It is
strongly suggested that an independent expert wiperience of
implementing and working under such a Law shoulcebgaged to
determine the exact levels on additional manpovesjuired. This
approach would be most welcome.”

10.65 Such a review is impracticable from the pecipe of the Privileges and
Procedures Committee, as a non-executive commilte¢he event that a
meaningful report can be prepared, this would seeithe Committee to be
the responsibility of the executive.
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10.66

10.67

A delegation of the Committee attended a imgetf the Council of Ministers
on 1st April 2010 when the Council again requesied the PPC undertake a
review, this time in concert with the Council of Wsters. The Committee was
advised that such a review would take 3 months. Cbemittee considered
this at its next meeting, and the Chairman advtkedCouncil on 15th April
2010 of the Committee’s decision that it did natlfée should participate in
this review, which was a matter for the executiflhe Committee had
reservations that meaningful figures could be mtedias the report would be
likely to be prepared by someone unfamiliar witle tworkings of Jersey
government, and would simply include a range aifriég which would depend
upon the number and complexity of requests forrmédion, the state and
usefulness of a variety of classification, storagel retrieval systems in
States’ departments and other public authoritiéserd would therefore be a
delay of 3 months, and possibly considerably maweprovide information
which might not assist the debate.

It was recognised that implementation ofgheposed law would fall to the
Executive. The Committee had already conceded thatdelay in

implementation of the law, once adopted, of up j@&rs might be required,
to allow departments to budget, update their diaassion systems if

necessary, and train staff.

What will be the cost associated with appeals to ¢hRoyal Court?

10.68

There will be an administrative cost to thewl and the matter of costs
associated with an appeal would be prescribed yaRGourt Rules. Should
the States send out the message that it would thésiZourt to limit the costs
to a requester in certain circumstances, then thetGQvould have the option
of awarding pre-emptive cost orders against theidtén rather than against
the requester, in which case those costs wouldddlie taxpayer.

What sort of charge could be levied by the Statesff a request for information?

10.69 The question of charges could be as simpss @omplex as the States want.
There are a number of permutations which the Stated consider when
they approve regulations relating to charges. kangple —

(a) There could be a standard application fee levieallorequests. This
could be set quite low, (and to an extent wouldrdfee be
uneconomic in itself) but it would serve to detemguests from
requesters who did not seriously want the inforamati

(b) There could be a threshold, above which the authoauld refuse to
provide information, set at whatever level the &tatconsider
appropriate.

(© There could be an initial amount or work which atharity would do
free of charge.

(d) There could be a charge for all/part of the worklentaken to locate,
consider and release information.

(e) The charge could be at full economic rate, orsilzsidized rate.

() The cost of administration, photocopying, copyiaglisc and postage
could be charged.
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(9) There could be a charge for an internal review, re/hibe initial
request for information was refused.

(h) There could be a charge for an appeal to the Irdtom
Commissioner.

The difficulty is reconciling between a desire t@aka information easily
accessible and the crucial need to contain costeeaturrent time. This is
very politically sensitive, and will need carefdflection. In ‘The Public's
Right to Know - Principles on Freedom of Informatibegislation’ published
by Article 19, Londorf? it states —

“The cost of gaining access to information held gayblic bodies

should not be so high as to deter potential appig;agiven that the
whole rationale behind freedom of information laissto promote

open access to information. It is well establiskizat the long-term

benefits of openness far exceed the costs. In asg, @xperience in a
number of countries suggests that access costaoaran effective

means of offsetting the costs of a freedom of imi@tion regime.

Differing systems have been employed around thddwior ensure
that costs do not act as a deterrent to requesisf@mation. In some
jurisdictions, a two-tier system has been usedliing flat fees for
each request, along with graduated fees dependirtenactual cost
of retrieving and providing the information. Thettéa should be
waived or significantly reduced for requests forspaal information
or for requests in the public interest (which skidad presumed where
the purpose of the request is connected with patidic). In some
jurisdictions, higher fees are levied on commerceduests as a
means of subsidising public interest requests.”

10.70 The options are —

0 No charges are levied and the cost is prohibitiedgensive, so that
there will be a long delay in implementing the Law;

0 Low charges are levied, with similar consequences;

0 A more ‘user pays’ approach is adopted, with a tgredegree of

success, to be modified when circumstances allow;

0 A significant raft of charges are introduced, whigb against the
spirit of the Law.

10.71 The Committee feels it would be recklessitmduce a Law completely free
of charge (an interesting concept, as someonehaile to pay for it), and
which will impact upon essential services. In a lawx area, residents cannot
expect such a generous regime as can be foundisdiftions where the rate
of income tax is double that levied locally.

10.72 The Committee recalled that the Frontier Bouns’ review of the impact of
FOIA in the U.K. advised that —

% www.article19.org/pdfs/standards/righttoknow. pdf
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0 61% of requests cost less than £100 to fulfill andount for less than
10% of the total costs;

0 the average request takes 7.5 hours;

0 internal reviews cost almost 5 times as much astmsideration of
the initial request.

10.73 In order to reduce the impact of the FOI Abe company recommended
that —

D A flat fee should be charged for responding to @hfrequest;
2) The charge for officer time should be set at aistallevel;

3) The time spent on reading, consultation and corside should be
charged for;

(4) The cost of non-similar requests of serial usensiclwvaccount for a
substantial proportion of the overall costs of FGhould be
aggregated.

10.74 The Committee is conscious that there wilt be a charging régime
acceptable to all, and that this will provoke cdesable debate. However, the
Committee is currently minded to recommend in dr&gulations to be
debated by the States, and of course capable afdamant, in due course the
following, and will be interested to hear all paimtf view on the subject —

0 There should be no flat fee for responding to ahre@uest.

0 There should be a cost limit of £500 for each regueny request that
would cost more than £500 to respond to would keeeire-
negotiated with the requester, so that the work lsancompleted
within that limit, or refused.

0 The first £50 worth of work will be free of charf any applicant.

0 Thereafter, the user should initially pay the ftlonomic cost given
the current financial challenges, to be reviewedhm future in the
light of experience and the economic situation.

0 The authority retains the discretion to waive arghain cases of
hardship or for charities, for example.

0 The cost of determining the public interest teftinternal review, or
appeal to the Information Commissioner should ndtially be
charged for, although this matter should be reveewethe light of
experience.

0 Pre-emptive cost orders are a matter for the Court.
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10.75 The effect of this will be —

SIZE OF CAP HOURLY SUM # hours % COST TO LOSS
REQUEST RATE FREE | x Grade | CHARGE | APPLICANT or
CHARGED 13, £40 %EE COST
SUM to SOJ
2.5 hours| £500 £40 | First £50 £100 100% £50.00 £50.00
5 hours| £500 £40 | First £50 £200 100% £150.00 £50.00
7.5 hours| £500 £40 | First £50 £300 100% £250.00 £50.00
10 hours| £500 £40 | First £50 £400 100% £350.00 £50.00
12.5 hours| £500 £40 | First £50 £500 100% £450.00 £50.00
Above cost limit therefore request
renegotiated to fall within cost limit or
15 hours| £500 £40 | First £50 £600 | refused.
Above cost limit therefore request
renegotiated to fall within cost limit or
20 hours| £500 £40 | First £50 £800 | refused.

Provide a service with no initial application fée=e assistance for the first £50 of work,
thereafter full cost recovery. The table shows gpen cost limit of £500, and work charged fat
£40 per hour (equivalent to Grade 13). Chargimeisnissive, so an authority will be able tq
waive the fee for those with limited means and itiesror for any other reason. Separate

charge for copying and postal charges. The feesdamaiintroduced by way of Regulations
(i.e. a States’ decision) and capable of revieirbgulation to meet changing circumstances.

10.76 The States will be able to review the chakgéged at any time by amendment
to the Regulations, so that when the economic tgitudmproves, and the
impact of the Law is known, appropriate adjustmeats be made.

Where will the funding come from?

10.77 There will be a need for new money to cowstamn elements of FOI. For

example —
Paragraph | £ estimate —| Comment
per annum
FOI 10.35 155,400 2 officers, if required,
Commissioner within the Data Protection
Commission.
FOI Unit 10.37 68,000 1 FOI officer
80,000 Seasoned professional —
1 year temporary
appointment
Jersey Heritagg 10.53 45,000 5 year temporary
cataloguing contract
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10.78

10.79

The costs to departments will be difficult goantify accurately until the
States agree in regulations the final charging reeheThe proposal of the
Committee is that the first £50 incurred for eaefuest be free, and thereafter
full recovery costs should be incurred, with theyso that the Minister can
waive costs where he or she considers it apprept@do so. The Cayman
Islands, for the most part, have not allowed depamts to appoint additional
staff for FOI, and if a charging régime is approvwedersey, then there will be
more opportunity to recover the costs from the .ugérere there are requests
that will cost more than £50 and the user is uinglto pay for the service,
then those requests will fall away.

Clearly, the Regulations concerning chargebet made, if any, cannot be
considered by the Assembly until the Law has belpted. The evaluation
of the costs to departments will need to accomptimse Regulations.

Similarly, there will be a delay in the States agimg an Appointed Day Act

for the Law until those Regulations are approved dhe necessary
preparatory work to implement the Law has been taklen.
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Conclusion

10.80 The terms of reference of the Privileges Brmtedures Committee include

10.81

10.82

10.83

10.84

the charge to keep under review the procedureseaadtments relating to
public access to official information. With the gdde exception of the matter
of the Composition and Election of the States, tteeiotopic has been the
subject of such comprehensive deliberation, coasoit and review and this
Proposition represents the culmination of someery) work after the States
adopted the Code of Practice. During that debhte States agreed that the
provisions of the Code, amended as appropriatehénlight of practical
experience, should be incorporated into legislatidgrich would establish a
general right of access to official information faembers of the public.

The States re-affirmed that decision on @t 4005, when they agreed that
the existing Code of Practice on Public Accessfficial Information should
be replaced by a Law, to be known as the Freedomfofmation (Jersey)
Law, as amended, by 32 votes to 12, indicatingrengtdesire to proceed,
notwithstanding the note of caution on costs voitsdthe Finance and
Economics Committee at that time. The draft Lavinists 19th incarnation
and in that form the Committee, by majority, fetat it represents a Law
tailored to suit the needs and aspirations of alssoenmunity, whilst living
up to international expectations. The Committeeieles that as Jersey
continues to develop and enhance its internatipeasonality, the public’s
ability to access official information will beconiecreasingly important, not
only in a practical sense to local residents ahérstseeking information, but
also in the way in which the Island is perceivedaasvell-regulated and
forward-looking jurisdiction.

There are certainly unknown factors — inipassible to quantify the number
of requests that will come forward and so imposstblaccurately predict the
costs of implementation. It is difficult to knowWwaany further research could
provide more detail in these areas. Regulatiorisetbrought at a later date to
cover fees will allow for cost recovery to a greatelesser extent. These draft
Regulations are attached at Appendix H. The phasgdementation and
retrospection discussed in the report will allowbRu Authorities time to
ensure full compliance. Taken together there isa chance to balance the
importance of bringing in this Law with the diffites of keeping
departmental costs low.

The Privileges and Procedures Committee istechnically required to
present a statement of Human Rights compatibibiyt, in the interests of
good order, intends to do so. Given that thereoissiclerable interest in the
freedom of information proposals, the Committeehetsto lodge the Draft
Law during the current session, and the HR statemadh follow in due
course. Should any unforeseen issues arise inrégard, these will be
considered and addressed prior to debate, whiclCtmemittee will seek on
19th October 2010.

The PPC believes that this Law is long overdut also considers that the
time spent in bring the draft forward has been walised in order to develop
the right model for Jersey and urges Members tpatiphis Law.
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1.2
121

1.2.2

1.2.3

APPENDIX A

A CODE OF PRACTICE ON PUBLIC ACCESS TO OFFICIAL
INFORMATION

(Adopted by Act of the States dated 20th July 1999
as amended by Act of the States dated 8th June 2004

PART I: Description

Purpose

The purpose of this Code is to establish amum standard of openness and
accountability by the States of Jersey, its Coneedt and departments,
through —

€) increasing public access to information;

(b) supplying the reasons for administrative deois to those affected,
except where there is statutory authority to thetreoy;

(© giving individuals the right of access to meral information held
about them and to require the correction of inaateuor misleading
information,

while, at the same time —
0] safeguarding an individual’s right to privagnd

(i) safeguarding the confidentiality of informati classified as exempt
under the Code.

Interpretation and scope

For the purposes of this Code —

@) “authority” means the States of Jersey, Comemit of the Statés
their sub-committees, and their departments;

(b) “information” means any information or offitisecord held by an
authority;

(© “personal information” means information aboah identifiable
individual.

In the application of this Code —
€) there shall be a presumption of openness;

(b) information shall remain confidential if it dassified as exempt in
Part Ill of this Code;

Nothing contained in this Code shall affetdtigory provisions, or the
provisions of customary law with respect to conficie.

%6 Under the ministerial system of government, thevant Minister applies.
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1.2.4 This Code applies to information createdrdfte date on which the Code is
brought into operation and, in the case of persimfiatmation, to information
created before that date.

PART II: Operation
2.1 Obligations of an authority
2.1.1 Subject to the exemptions listed in parag@mn authority shall —

(@) keep a general record of all information ibablds;

(b) take all reasonable steps to assist appli¢ameking applications for
information;

© acknowledge the receipt of an application foformation and
endeavour to supply the information requested @snéxempt) within
21 days;

(d) take all reasonable steps to provide requeistiedmation that they
hold;

(e) notify an applicant if the information requastis not known to the

authority or, if the information requested is hblidanother authority,
refer the applicant to that other authority;

() make available information free of charge etcen the case of a
request that is complex, or would require extensdemrches of
records, when a charge reflecting the reasonalsks o providing the
information may be made;

(9) if it refuses to disclose requested informatimform the applicant of
its reasons for doing so;

(h) the authority shall correct any personal infation held about an
individual that is shown to be incomplete, inacteirar misleading,
except that expressions of opinion given consaesty and without
malice will be unaffected;

0] inform applicants of their rights under thisde;

)i not deny the existence of information which rist classified as
exempt which it knows to exist;

(K) undertake the drafting of documents so as fowamaximum

disclosure;

()] undertake the drafting of Committee and subicuttee agendas,
agenda support papers and minutes so as to allowimuan
disclosure;

2.1.2  An authority shall —

@) forward to the States Greffe the names oftesii@a and/or policy
reports prepared by the authority after the dateddption of this
amendment, to be added to a central list to beddhe Information
Asset Register (‘the Register’);

Page - 72 S%ates%
P.101/2010 of Jersey



(b) notwithstanding paragraph 2.1.2 (a), the nafrany report deemed to
be of public interest shall be included on the Reyj

(© where the cost of third party reports or cdiasicy documents, which
have been prepared for the authority or which awgeu preparation,
exceeds an amount fixed from time to time by th&ileges and
Procedures Committee, an authority shall forwarthéoStates Greffe
the names of such reports to be added to the Regisgether with
details of the cost of preparation and detaildefrtstatus;

(d) subject to the exemptions of the Code, maledlae to the public all
unpublished third party reports or consultancy doeents after a
period of five years.”

2.2 Responsibilities of an applicant
2.2.1 The applicant shall —

@) apply in writing to the relevant authority &y identified himself to
the authority’s satisfaction;

(b) identify with reasonable clarity the informatithat he requires;
(© be responsible and reasonable when exerchimgights under this
Code.
2.3 Appeals

2.3.1 If an applicant is aggrieved by an authositgecision to refuse to disclose
requested information or to correct personal infatron in a record, he will
have the right of appeal set out in Part IV of tbixde.

PART IlIl: Access and exemptions
3.1 Access

3.1.1 Subject to paragraphs 1.2.3 and 2.1(k) grah{ the exemptions described in
paragraph 3.2 —

@) an authority shall grant access to all infdfamain its possession, and
Committees of the States, and their sub-committebs)]l make
available before each meeting their agendas, amgplementary
agendas, and grant access to all supporting pagresaring as far as
possible that agenda support papers are preparedféamm which
excludes exempt information, and shall make avil#ie minutes of
their meetings;

(b) an authority shall grant —

® applicants over the age of 18 access to patsioformation
held about them; and

(i) parents or guardians access to personalrimdton held
about any of their children under the age of 18.

3.2 Exemptions

3.2.1 Information shall be exempt from disclosifre,
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€) such disclosure would, or might be liable to —

® constitute an unwarranted invasion of thevacy of an
individual;

(i) prejudice the administration of justice, imding fair trial, and
the enforcement or proper administration of the law

(iii) prejudice legal proceedings or the procegdi of any
tribunal, public enquiry, Board of Administrativeppeal or
other formal investigation;

(iv) prejudice the duty of care owed by the EdiscaCommittee
to a person who is in full-time education;

(V) infringe legal professional privilege or letw the disclosure
of legal advice to an authority, or infringe medica
confidentiality;

(vi) prejudice the prevention, investigation atettion of crime,
the apprehension or prosecution of offenders, ersércurity
of any property;

(vii)  harm the conduct of national or interna@braffairs or the
Island’s relations with other jurisdictions;

(viii)  prejudice the defence of the Island or afythe other British
Islands or the capability, effectiveness or segudf the
armed forces of the Crown or any forces co-opegatiith
those forces;

(ix) cause damage to the economic interestseofsiand;

) prejudice the financial interests of an auitiyoby giving an
unreasonable advantage to a third party in relatmna
contract or commercial transaction which the trpafty is
seeking to enter into with the authority;

(xi) prejudice the competitive position of a thiparty, if and so
long as its disclosure would, by revealing comnsrci
information supplied by a third party, be likely tause
significant damage to the lawful commercial or pasional
activities of the third party;

(xii)  prejudice the competitive position of artlarity;

(xiiiy  prejudice employer/employee relationships the effective
conduct of personnel management;

(xiv)  constitute a premature release of a dralficg which is in the
course of development;

(xv)  cause harm to the physical or mental healthemotional
condition, of the applicant whose information iddhfor the
purposes of health or social care, including cbéde;

(xvi)  prejudice the provision of health care arrying out of social
work, including child care, by disclosing the idgntof a
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person (other than a health or social servicesepsidnal)
who has not consented to such disclosure;

(xvii) prejudice the proper supervision or regiga of financial
services;

(xvii) prejudice the consideration of any matteelative to
immigration, nationality, consular or entry clearartases;

(b) the information concerned was given to thehauty concerned in
confidence on the understanding that it would tEated by it as
confidential, unless the provider of the informatiagrees to its
disclosure; or

(© the application is frivolous or vexatious smhade in bad faith.
PART IV: Appeal procedure

4.1 An applicant who is aggrieved by a decision &y officer of a States
department under this Code may in the first insasgpeal in writing to the
President of the Committ€econcerned.

4.2 An applicant who is aggrieved by the decisibaroauthority under this Code,
or by the President of a Committee under paragfaphmay apply for his
complaint® to be reviewed under the Administrative DecisiqR®eview)
(Jersey) Law 1982, as amended.

%" Note: Under ministerial government, this wouldtbe relevant Minister.

%8 An application for a complaint to be heard by $iates of Jersey Complaints Panel should
be submitted to the Greffier of the States, St&effe, Morier House, Halkett Place,

St. Helier, Jersey JE1 1DD
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1999.07.26

2002.03.26

2003.03.25

2004.04.27

2004.12.21

2004.04.19

2006.04.21

2007.06.18

2009.10.14

2010.07.19

APPENDIX B

CHRONOLOGY SINCE INTRODUCTION OF THE CODE

The States, when adopting the Code ofatice on Public Access
to Official Information —

(e) agreed that the provisions of the Code, amendeds
appropriate in the light of practical experience, sould be
incorporated into legislation which would establish a
general right of access to official information formembers
of the public...”

The States approved the establishment dfe Privileges and
Procedures Committee on 26th March 2002 with, intemlia, the
following term of reference—

“(viii) to review and keep under review the Code Rrfactice on
Public Access to Official Information adopted by tBtates
on 20th July 1999 andijf necessary, bring forward
proposals to the States for amendments to the Code
including, if appropriate the introduction of legislation,
taking into account the new system of government”

PPC presented the Freedom of Informatonsultation paper
(R.C.15/2003) to the States

PPC lodged the Code of Practice on PublAccess to Official
Information: Measures to improve implementation (P80/2004)
which was adopted by the States on 8th June 2004

PPC presented the Freedom of Informatipasition paper
(R.C.55/2004)

PPC lodged Freedom of Information: promed legislation
(P.72/2005) which was adopted on 6th July 2005

PPC presented the Freedom of Informafilmisey) Law 200-:
consultation document (R.33/2006)

PPC presented the Freedom of Informgtiensey) Law: second
consultation document (R.60/2007)

PPC presented the Draft Freedom ofrirdtion Law ‘Policy Paper’:
White Paper October 2009 (R.114/2009)

PPC lodged the Draft Freedom of Infoionatlersey) Law 201-.
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APPENDIX C

STATES OF JERSEY

FREEDOM OF INFORMATION:
PROPOSED LEGISLATION

Lodged au Greffe on 19th April 2005
by the Privileges and Procedures Committee

As adopted as amended by the States on 6th July 2005

STATES GREFFE

2005

Price code: D

P72
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PROPOSITION

THE STATES are asked to decide whether they are afpinion —

€) agreed that the existing Code of Practice wnli® Access to Official
Information should be replaced by a Law, to be kmoas the
Freedom of Information (Jersey) Law 200-;

(b) agreed that, subject to further consultatibe,Law should be broadly
based upon the key policy outcomes listed at sedffo numbers
1to 22, of the report of the Privileges and Proces Committee
dated 19th April 2005; and,

(© requested the Privileges and Procedures Cdasariv bring forward

for approval the necessary draft legislation toegieffect to the
decision.

PRIVILEGES AND PROCEDURES COMMITTEE

Note: Law drafting time was made available in tl0®4£ Law Drafting Programme
and has been carried forward.
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1. Introduction

In presenting this Report, the Committee has datentionally incorporated much of
the text of the Freedom of Information Position &agR.C.55/2004), which was
published in December 2004. By so doing, the Cotemihopes that Members will
find all they need for a thoroughly informed debate

2. Background

Freedom of Information (FOI) legislation has novebeinder consideration in Jersey
for more than a decade. In March 1994 a Specialfitse was tasked ‘to investigate
the issues involved in establishingy law, a general right of access to official
information by members of the public,” and sincertla number of Members, amongst
them in particular such stalwarts as Senator Sykieste kept the flame burning.

The Code of Practice on Public Access to Offiadbimation was approved on 20th
July 1999 and introduced on 20th January 2000h&tttime the States agreed —

‘that the provisions of the Code, amended as gmpmte in the light of

practical experience, should be incorporated inggislation which would

establish a general right of access to officialbimmfiation for members of the
public’ (P.38/99).

In April 2003 Deputy Breckon lodged the projet “MabRight of Access to
Information, Financial and Other Records of thdetaf Jersey.” This was eventually
debated on 27th April 2004. Commenting on the prdje Policy and Resources
Committee said —

‘The Committee accepts that legislation in thieakvould be desirable, and
provision has been made in the 2004 LegislatiorgRnmme for a new law on
freedom of information’ (P.34/2003 Com.(3)).

That particular projet was defeated but the messaggeclear: Members believed in
legislation as the way forward and indeed the im@nalways was that the Code
would naturally precede a LaVvlt was initially considered to be experimental and
because it was limited in scope, the administratiwsts were absorbed in existing
departmental budgets. The Code was updated in 2064 after the States

unanimously approved a proposition entitled ‘Measuio Improve Implementation’

(P.80/2004) by 47 votes to O.

Additional to this unanimous support for the enthdCode, many Members
expressed frustration that a Law had not yet beendht forward and urged the
Privileges and Procedures Committee to progressaB@Il matter of urgency. There is

2 This statement is made on the basis of —
F&E’s comments on Deputy Troy’s proposition P/2983;
P&R’s comments on Deputy Breckon’s propositio84F2003 (debated
April 2004);
PPC’s Terms of Reference in Act of the Statds iéirch 2002;

1 Public Access to Official Information: Code ofaetice P.38/99,
approved 26th July 1999.
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clearly a strong political mandate in favour of igtion. However, this must be
weighed against a prevailing climate that presuaggsnst unnecessary new Laws or
expenditure.

Over 50 countries worldwide have already establiskae Law. There is also a
Commonwealth model Law for use by small jurisdioticso that they may introduce
their own legislation without over-burdensome prapan. Virtually all of what we
might call Western modern-style democracies havavain place already.

The Code has inherent deficiencies, amongst wiiehCommittee wish to highlight
the following —

1. The public at present do not have a legal rightaccess to
government information.

2. The Code does not cover publicly accountabldidsosuch as the
Jersey Competition Regulatory Authority or the reélyeincorporated
utilities. This is in potential conflict with Artle 23 of the Public
Records (Jersey) Law 2002 where there is provisimnaccess to
public records in the control of bodies that wemerferly departments
of the States.

3. There are inconsistencies of approach betwesnn@ttees in giving
public access to records that are not yet in thenagccess period
(normally 30 years) and this needs to be correctedrrently,
Article 29 of the Public Records (Jersey) Law 2@llaws very wide
discretion and guidance is need@d.

4, The existing appeals process provides for dppeat it does not
provide an enforcement mechanism. This is because raview
decision using the Administrative Decisions (Reviddersey) Law
1982 cannot be enforced.

5. The Code is managed and monitored as one o neesks in the
responsibility of the States Greffe rather than @y independent
office.

6. Under the current Code the exemptions can Ipdiegpas absolute

exemptions as there is no overriding public intecksuse.

7. Certain existing exemptions overlap, lack rigouare not in accord
with a spirit of openness.

8. The Committee believes that Jersey is now éustep with many
modern and democratic jurisdictions where the leigalt of access to
information has been long-established.

%0 Article 29 states “Nothing ...... prevents a persamf making available to a member of the
public a public record ..., that is not in the opertass period or that is exempt from access ...
if the person does so with the consent of the pubtiords officer ...” This could allow
uncontrolled open access to exempt records andtisastcommended.

%1 proposed changes to these are listed at sectipRdlicy Outcomeswithin this Report.

States% Page - 81
of Jersey P.101/2010



9. Jersey has a range of rules embedded in lawhwdirectly concern
the management and protection of public information access to
that same information is merely governed by a mgal Code. The
Committee is of the opinion that it is inconsistémtieave access to
information outside the law.

Notwithstanding the force of the above, in recagnitof the change of heart that
some Members and Committees may now have had @heuteed for a Law, the
Committee brings this Proposition to the Stateshst Members may re-state their
intention in principle. The draft Law will of cowegeturn to the States in due course
for debate and final endorsement, if this Proposits agreed.

3. Administrative arrangements and individual rights

Freedom of Information law may be seen as formiag pf a body of Laws designed
to give an administrative framework to governmeftamples would include the
States of Jersey Law, the Public Finances Law,Pihislic Employees (Retirement)
Law, other Pensions enactments and the Adminisgr&lecisions (Review) Law.

However, Freedom of Information also falls natwyralhto the category of Laws
occupied by Human Rights, Public Records and DedteBtion in that all of these are
part of the concept of balancing individual rightginst the increasing pervasiveness
of the State and other public bodies.

In both these categories it has been historicaitepted in Jers&jand elsewhere that

a clear framework is best laid down in legislati@ather than in a non-enforceable
Code. If Freedom of Information remains outsiderfak legislation it seems as if it is

the ‘odd one out. Indeed, on the assumption tihat public right of access to

information is no less important than these othews, this fact may be persuasive in
its own right. However, it does not by itself meahat Freedom of Information should

become embedded in law.

In introducing a law, governments have signalleth®public that they are making a
commitment to openness and that they seek to inreppmblic knowledge of how
government works. Public engagement in the polificacess is seen as a hallmark of
the modern democracy. If the choice is made toelene matter of Freedom of
Information to an unenforceable Code it will remassentially an administrative
guideline and no more.

The Committee believes that the force of law isunegl to precipitate a culture
change in the public sector and move the balantaviur of ordinary citizens, giving

them a legal right of access to government infoimnatDespite good intentions at the
inception of the Code it has not caused a culthemge in the States hitherto.

4, The rationalisation process
In other jurisdictions Freedom of Information ldgi®on was regarded at the outset

not as a standalone Law but an integral part afrnefand as absolutely fundamental
to the maturation of democracy.

%2 This statement is based on the facts of the sitnatiadministrative arrangements and
individual rights have historically been put intow and thus have set a precedent.
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In Jersey, the separate development of Data Pimteaind Public Records Laws
inevitably overlaps with, and impinges on, the aptcof Freedom of Information.
Currently the Committees responsible are FinandeEamnomics for Data Protection,
Education Sport and Culture for Public Records Bnidileges and Procedures for
Freedom of Information.

Logically the three should be looked at as a cafterehole. The drafting of a
Freedom of Information Law presents the Assemblthwhat opportunity. Very
careful consideration has been and continues t@iben to all relevant existing
legislation to ensure that the new Law occupiesraptementary position.

The Public Records (Jersey) Law 2002 came intoefane 1st August 2003. The
Privileges and Procedures Commitie@ware of inconsistencies of approach between
Committees in giving public access to informatibattis not yet in the open access
period (normally 30 years) and is not exempt fdreotreasons. The proposed Law
will need to offer more specific guidance and thiaee this, the Committee has taken
advice from Jersey Archive.

The Committee has clarified within the draft Law aacess rules to govern
information which was created before the Code camiato force but which is not
yet in the Open Access period. (Law Drafting Instrgtions at 3.8)

Furthermore, the Committee has undertaken consuitatith a view to whether it
should in future be responsible for all 3 Laws. Hma of such an approach would be
to ensure rationalisation and coherence are maagdafor the future. This would
prevent further divergence and unnecessary expardidegislation and would be
very much consistent with the regulatory reforntiative.

As a result of comments received following consultian (R.C.55/2004), the
Committee recommends that Data Protection and Freeam of Information
should both be funded through the States Greffe anral budget and that the
Committee should have oversight for the purpose oftaking any future
propositions or annual reports to the States, (LavDrafting Instructions 9.1). The
role of the archivist and the Public Records Law wold remain under the
Education Sport and Culture umbrella.

5. Reinforcing States aims

From the above it can be seen that a Law wouldhbsistent with other public policy
matters which have already been addressed thraegjhkldtion. It would create a
framework that could be seen to be apolitical. ¢tuld also define clear statutory
responsibilities, duties and rights and be enfdyiges a way a Code can never be.

The States have recently approved 2 high-profilicypaocuments — the Strategic
Plan 2005 to 2010 (P.81/2004) and the Public SeR®organisation: Five Year
Vision for the Public Sector (P.58/2004) — that@eataims for the next five years and
make a commitment to greater transparency and atalolity. Creating legally
enforceable Freedom of Information rights for te®mgle of Jersey would, in a single
emphatic act, explicitly reinforce these aims.
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For example, Aim Number Eight of the Strategic Ripproved by the States on 30th
June 2004 sought to ‘reconnect the public and tiate$ and promote community
involvement in Island affairs’. The document recegd Jersey’s low levels of voter
turnout — regularly less than 30% — as evidenca démocratic deficit in the Island
and disenchantment with government.

Aim 6.2.1 sets out to “Promote a better understamdif the issues facing the Island
today and encourage debate and aid informed chbiées 8.2.4 states that we
should “ensure appropriate transparency and openitesGovernment,” whilst
Aim 8.3.3 states that we should “develop a moresattative approach to governance
and encourage public participation in policy makinil these will be aided directly
by the proposed Law.

The £9.4 million Visioning Project asserted: ‘Theed for change in the public sector
is being driven by major external changes and &mgpolitical unease generated by
poor public perception of the States of Jersey #ina public sector. There is a
disconnection between the electorate, politiciamsthe public sector in Jersey that is
unhealthy and breeds frustration and mistrust tjinout the community.’

The recent publicity surrounding the JCRA Audit Bep which included serious
allegations of mismanagement, served to reinforegative public perceptions.

Under this proposed Freedom of Information Lawtitie of that report would have
been included on the Information Asset Registerrandh, if not all, of it would have
been available for release without the public beiegendent on a leak.

From the public perspective, the force of law earmjreat weight and offers a legal
right that simply cannot be offered in a policy@uode. Under the current system an
individual seeking information relies, to an exieon goodwill of the officers
involved. This can be a deterrent for researchdre assume there is a culture of
secrecy. A Law would replace this element of chamitle a system where there were
a statutory duty to assist.

The success of a culture change will be difficaltquantify but only a Freedom of
Information Law provides concrete proof that that& is serious about putting the
benefit of the public first and the convenience pafliticians and civil servants

afterwards.

6. The demand for information

Since the Code came into force, on 20th January,20t recorded number of
requests for information may seem low. Howeverpréed requests do not tell the
whole story and anecdotal evidence indicates thite @ number of informal and
unrecorded requests are being dealt with on a tai$ys. Historically, the record of
applications where the Code has been specificadiytioned is as follows —

% Jersey Evening Post: Page 1, 28/6/04, Pages 8&9Eatitbrial 29/6/04.
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Jersey

Year Number of recorded | Number of initial
requests refusals

2000 36 5

2001 15 3

2002 37 2

2003 62 2

Comparison with other jurisdictions is not easy awglivalent information from
England and Wales was unavailable. However, thettiScoExecutive publishes
comparable data.

Scotland
Year Number of recorded | Number of initial
requests refusals
2000 44 7
2001 17 6
2002 253 3
2003 n/a n/a

Considering the largest of these, a per capita eoisym of the 253 requests made in
2002, (in a Scottish population of over five milijowould represent just 4.4 requests
per annum in Jersey.

7. Deficiencies of the Code

The deficiencies of the existing Code were hightghby several States Members
during the recent debate on the improvemé&hiEhe rapporteur, Constable Derek
Gray, stated: ‘This Code established a minimum daech and committees, in

accordance with States policies, should meet thssedards. Unfortunately in some
cases the minimum has also become the maximunth@das never the intention of

the Code.’

As a testing ground, the Jersey Code has servatliable purpose in dispelling myths
that allowing public access to data is unworkaldger burdensome to States
Departments or diverts attention from core work.

If we continue with a voluntary Code, politiciansdapublic servants know that they
can in effect sidestep the publication of embamgssr difficult information.
Experience in the U.K. has shown that this is ndbypothetical scenario. U.K.
Ministers have refused to comply with three rulimgshe Parliamentary Ombudsman
under the previous Open Government C8dehich had been in operation from 1994
until the Freedom of Information Act 2000 came ifdece on 1st January this year.
The Labour government simply ignored the decisibias it did not like, most notably
regarding a list of gifts given to Cabinet Minigefhe lack of sanctions means there
is always an alternative to compliance. It tell§itmians and civil servants they never
really have to change.

% See transcript of States Debate of P.80/2004 of2@08!.
% Maurice Frankel, Director, Campaign for Freedomloformation, July 2003.

States% Page - 85
of Jersey P.101/2010



8. Other benefits of a Law

The introduction of a Freedom of Information Lawses the same issues about
effective record keeping as under Data Protectigith which there are important

parallels. In the long term it will be healthy fpoliticians, civil servants and the

public alike to be able to access documents eddilgre is an argument that this will

improve the quality of both debates and decisiokinta

U.K. experienc® shows that organisations who manage their daicieftly will find
the transition to a Law relatively painless, whhese that are less well organised will
experience some difficulty and greater manpower licapons. The benefits of
improved records management should not be undeastil.

In this regard, it should be noted that the Edocatport and Culture Department
engaged a records management specialist from tKe ib).order to aspire to best
practice with regard to data protection and Freeddrimformation. The study has
produced a number of recommendations that couldaheable corporately and the
department will continue to take the lead.

Within the Law the Committee will propose a powerrmhake Regulations to vary
exemptions and to vary which public authorities @reered. There will be a power to
introduce a publication scheMeThere will also be a power to modify the roletioé
Commissioner if increased monitoring or enforcemeate needed. This makes the
Law a flexible instrument capable of evolving witme.

Consistency with other jurisdictions is not jusbabkeeping up with other modern

states. It is also about recognising that a conside part of Jersey’'s professional
workforce is trained at least in part or has workadother western countries.

Proceeding with the Law will prevent a growing @igpy of standards between Jersey
and other democracies.

The current Code is followed by Committees and depants. Being a Code it cannot
be made a requirement for any other group. The Heaf will propose a list of public
authorities which can be wider than that narrowirgkgdn should the Assembly so
wish it. If official information is held by othemuch as a States owned company or the
JCRA for example, it can be argued that, providimg information is not exempt in
accordance with the agreed list of exemptions, ihesmould not be withheld. It is
only through enacting a Law that the States willngthe power to put such
information into the public domain.

% publication Schemes: Examples of Good Practicenm.cfoi.org.uk

37|n the United Kingdom the latter has meant thatheacthority has had to prepare extensive
schemes detailing core information that they waadchmit to publish. These schemes are
mandatory and submitted to the Information Comrissi for formal approval.

Page - 86 S%ateS%
P.101/2010 of Jersey



The proposal is for the scope of the draft Law to & wider than the existing Code
so as to provide for the release of public informabn held by other public

authorities. The definition of an authority would include the States of Jersey,
officials of the States, Committees, Ministers andepartments (whether executive
or non-executive), the courts, statutory bodies, galicly-controlled corporations

and any other organisation established by the Staseor which exercise functiong
of a public nature. (1.1 and Appendix 1 of the LavDrafting Instructions)

9. International perspective

As already stated more than 50 countries have $omeof Freedom of Information
legislation. This, of course, varies in quality agiflectiveness. In the U.K., public
rights of access under the Freedom of Informatioh(2000) came fully into force in
January 2005 following a long implementation peridesigned to enable U.K.
authorities to set up publication schemes and cpmjth the new legal requirements.

The U.K. Freedom of Information Act, in spite ofme® limitations, has nevertheless
now given the British public a right to informati@mshrined in the statute book. In
doing so it has joined Australia, Canada, New Zegl&outh Africa and many others
in the Commonwealth and elsewhere.

In addition, adoption of a Freedom of Informatioaw, and more particularly the
publication scheme that could follow, could enaldesey to comply with the Aarhus
Convention on Access to Environmental Informatiod ®irective 2003/35/EC of the
European Parliametit which guarantees public access to environmentatration
and participation in decision making. The EnvirominBepartment has advised that
Jersey could not currently meet the criteria, whiddiude free access to government-
held data that would be possible under a Freeddmfa@fmation Law.

A gap exists in Jersey that is covered in the WiL.other statutory instruments
governing access to information. These include Erevironmental Information

Regulations 1992, which put into effect EC DireetB0/313/EEC, and the U.K. Local
Government (Access to Information) Act 1985. Noghémilar exists in Jersey.

If the States decides not to proceed with a Lawyatuld be extremely difficult to
justify why Jersey residents should be less legatltjtled to government information
than their counterparts in the U.K. or a rangetb&obcountries.

Conversely, the introduction of a sensible, baldnaed workable Law could bring
public relations advantages for Jersey on the nat@nal stage. This could help
counter some of the adverse criticism that thentslzan attract.

10. Costs and disadvantages of a Law

It has already been established that a Freedomfafnation Law, by its very nature,
will generate some cost rather than income. Itliesen argued that a disadvantage of
putting the Code into law is that there will beiaorease in bureaucracy just at a time
when the initiative has been taken to look at &k’ and reduce it. Bearing this in

% The Aarhus Convention, websitesw.unece.org/env/pp/
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mind, the proposed Law has been designed to keepalicracy to an absolute
minimum by its ‘light touch’ approach.

The Committee propose enhancing the role of the Pabtection Registrar to take on
Freedom of Information. The intention is to limitet enhancement only to what is
absolutely essential. As a result, to fulfil thelididnal role a reallocation of resources
may be needed.

It is claimed that the number of requests for infation that may get as far as the
Commissioner could create a bureaucratic burdefadhthe number is estimated to
be extremely small and most likely will not excéedr 3 cases a year, as illustrated in
the table in section 6, above.

If a comprehensive publication scheme were beingmenended at this stage then it
would be true that new costs and more work weradoénposed on individual
departments too. It is not. It would also be tduat textra work would be involved if
all pre-existing data were being opened up to @&cs@sultaneously. This process
would entail classifying all information and perBajnposing a standard computer
hierarchy of all future and historic data. The Cadttee proposes that the issue should
be reviewed once the Law, if adopted, is in place.

So, the Law will not actually give the public anyra ‘red tape’ whatsoever. It will
provide a statutory framework for the individualaavmake up the public service and
other public authorities to comply with but it willot add to the procedures that the
public have to go through at all.

There are concerns amongst some professional batlieis the public service. For

example the release of Magistrate’s Court recordstroe carefully considered where
they may contain information that is personal. eand education records would
also need to be appropriately protected. Howevke issue is certainly not

insurmountable and is already covered within thengtion rules and the Data
Protection (Jersey) Law 2005.

Another concern is that a Law may encourage evasiohniques such as holding
unrecorded meetings. The answer must be to encoutssy highest standard of
professionalism and openness amongst public atifsordnd for States Members to
lead by example. Furthermore, this very same pwsat raised in the debate on the
introduction of the Code of Practice and the feaxpressed then have not been
realised.

A further issue is that there may be a cost toitlggvidual who wishes to access
information. The Committee’s view is that infornmati that would be free should
include all agendas, ‘A’ agenda Minutes, all assieel papers and annual business
plans. Where a department publishes additionalmabteshould as far as possible be
available on the appropriate website or by e-naihough in some cases it may be
necessary to provide hard copieshat would be a decision for the department
concerned.

Guidelines for the coming into force of the Freedofmnformation Act in England
and Wales are that most information should be fkémwvever, this will not apply

¥t is already established practice for certain infmtion to be charged for, such as States
Propositions, Reports and Laws.
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where retrieval costs may exceed £450 for localeguwent material and £600 for
central government material.

The Committee’s policy within the draft Law is that requests for information
should generally be free of charge. (See Law Draffty Instructions at 9.2)

11. Publication Schemes, the Information Assets Rister and Records
Management Policy

Under the U.K. Freedom of Information Act, authiest were each required to
produce a comprehensive publication scheme desgrthe range of information they
publish. Anecdotal evidence suggests that they dawe so with varying degrees of
success and reluctance and sometimes at consielexsil

The smaller scale of public administration in Jerseeans that separate schemes for
each department may be cumbersome and prohibitesgdgnsive at the outset of the
Law. The Information Asset Registenvw.gov.je/statesrepoitprovides the starting
point for a more user-friendly option tailored siieally for Jersey. The public
already have the ability to download and print egpof many of the non-exempt
reports straight from the list.

This is a small-community manageable initiativecléarly complements other major
initiatives underway such as the production ofsalites departments’ Business Plans
in a standard format which will then be collatedl anade available to all. There is
also the new Call Centre project and the Reguld®afyprm initiative.

It may be that a more comprehensive publicatioresehshould be developed in the
future and in the light of experience. Whilst si@chcheme could be introduced under
an amended Code, there is a distinct advantadesifotmality and authority of using
a Law to do this. The proposed Freedom of Inforamatiaw would enable the States
to introduce this by Regulation if necessary.

The Privileges and Procedures Committee will contime to consider and review,
the need for a publication scheme. Both records maigement and publication
schemes should be looked at together to ensure aramonsense and manageabl
process.

¢

Finally, concerning records management, a legal ttuanage pubic records already
exists, as clearly stated in Article 38(1) of theblRc Records (Jersey) Law 2002.
Further provisions can be made formally by StateguRation under Article 38(2).
Responsibility for this rests with the Jersey AwehBervice and the Committee sees
no need to recommend change here.

12. Monitoring
The issue of how to secure effective and low castitoring is never easy to resolve

but effective monitoring is surely a necessary gaatther Freedom of Information is
written in Law or a Code.
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The Committee proposes that a ‘light touch’ procaissinimal official monitoring
would place such a role in the hands of an indepenthformation Commissioner
who would be given a statutory duty to report atiguan the practical working of the
Law. There is logic and convenience if that pers®nalso the Data Protection
Registrar.

The importance of placing Freedom of Informatiotoia legal framework is that it
shifts ownership clearly to the individual membémpablic and away from a purely
administrative procedure. This shift allows the ividbal to become part of the
monitoring of effectiveness, in that once the Cbdeomes law he or she then has new
rights and can insist on them. A Code leaves thesaon the shoulders of the
administration alone.

The Committee propose that the process of officiainonitoring and oversight
should be carried out by an independent Commissionewith statutory powers.
The recommendation is that the Commissioner shouldalso be the Data
Protection Registrar and thus avoid a new bureaucrey being set up. (Law
Drafting Instructions at 6)

13. Enforcement

One of the absolutely central reasons for decidimgvhether a matter should be left
as an administrative Code or a matter of public iswhat of enforcement. It is by
definition only through law that one can providatstory enforcement. It is a measure
of the importance placed on the subject matteritisdiould be embodied in law.

The comparison with other Laws is apposite: InBhneft Public Finances Law it has
been seen to be necessary to have some penabsartctiensure enforcement and it is
interesting to quote directly from the projet: “Tlristing Law is lacking in this area
as compared with other jurisdictions, with virtyatlo sanctions and no penalties for
non compliance with its provisions. The new Law haen given “teeth” in that there
IS set out a number of offences and penaltiesimglab the Law which have been
approved by the Attorney General.”

Three examples from the Draft Public Finances Law af interest: Firstly,
“Article 58 makes it an offence to fail to provide a recordimiormation when
required to do so by a person acting in accordanttethe Law.” Article 64 provides
that a person can claim certain privileges agalisstiosure of information but cannot
refuse to disclose information on the grounds daoéitg so may tend to incriminate the
person .......... In Article 65 the Royal Court is given specific role to order
compliance “to produce a record that is in the @@ss possession or under the
person’s control; or ... to provide any informatitvat the person is able to provide.”

These Articles reveal a desire to legislate witlard to information. The need to do
so has been with us for a long time and can ofsebe found in the Island’s Official

Secrets (Jersey) Law 1952, where national secorétiges it essential that we guard
sensitive information.

Such Laws show the obverse to the Freedom of Irdbom concept — on one side
there is control of information and on the othegréhis access. For many, just as the
duties to protect information are already embeddtets natural that a mature and
confident democracy should want to make rightscokas also enforceable in law.
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The Privileges and Procedures Committee propose fatroduce specific offenceg
and penalties so that enforcement can be legallyrding. These are listed in the
Law Drafting Instructions at 8.1 and should be readin conjunction with the
suggested defences at 8.3.

14. Appeals, the Administrative Appeals (Review) Bard and a Tribunal

Currently, because the Code is just that, a Codeofficials to follow, and not
enforceable in law, the only appropriate mechanidren an applicant has had access
to information refused has been the administraticeedure of taking the matter to a
Board established under the Administrative DecsiReview) (Jersey) Law 1982.
The Board can investigate and find that the origilegision should be reconsidered.

This reconsideration may mean that the same decisioreached again. If the
Committee does reach the same decision, any Memdgithen bring a proposition to
the States to ask the Committee concerned to riglniss decision again but even
this is not binding. Furthermore, whilst the Bo&dentitled to find an administrative
decision has been made contrary to law (Articlg(@)2 it has no power to enforce the
law.

Crucially, it can be seen that such a processti@negal one and it may well not be
resolved satisfactorily.

Furthermore, it is traditional for governments @l to ensure separation of power
between the executive, the courts and the legrglaitu order achieve a sensible
balance and avoid a concentration of power. Ineyetisat is achieved in part by the
separate and independent functions of the CoudslenStates Assembly.

As a solution to this difficulty, the Freedom offdrmation Law would introduce a
legal appeals process whilst not prohibiting the asthe Administrative Decisions
(Review) Law if it were found to be appropriate cgrtain occasions. This process
would make full use of the existing Data Protectiotbunal (reincarnated as a new
Information Tribunal) and ultimate referral to tReyal Court if necessary.

Apart from other arguments in favour of this rotite Court provides an independent
and impartial tribunal that fully complies with Adlie 6 of the European Convention
on Human Right§’

The Privileges and Procedures Committee propose taodify the Data Protection
Tribunal so that it becomes the Information Tribunal with the Royal Court as
final arbiter. The Administrative Decisions processwould still be available but
this does not need to be written into the law. (Sdeaw Drafting Instructions at 7)

“0The route via Information Commissioner, Tribunatidtoyal Court does not preclude the
Administrative Review Board method but as explathedatter is political. Politics and the
enforcement of the law should be kept separate.
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15. Political and public support

Political support has been strong. The Committelglighed a detailed Freedom of
Information Consultation Paper (R.C.15/2003) in &a2003. Following this, Deputy
Breckon lodged a Proposition to establish a gendgiit of access to official
information by law (P.34/2003) and in its commemite Policy and Resources
Committee stated “The Committee accepts that ksl in this area would be
desirable, and provision has been made in the 28@#lation Programme ....” That
Proposition was debated as recently as 27th A@@42and failed largely because
neither the Policy and Resources nor PrivilegesRmodedures Committees believed
it offered quite the right way forward. Howevergthrinciple of a need to legislate
was never in doubt.

On the matter of a Register of Reports (P.196/2088) Finance and Economics
Committee said “the Committee supports the assertd the Privileges and
Procedures Committee that this issue would be atidressed within the overall
context of a Freedom of Information Law.”

All Committees were written to in August last yeard invited to comment on both
the adequacy of the exemption list and the priecgfla law. Seven gave specific and
constructive replies, of which four were confidéimat a law was needed, one felt it
was not a Committee matter and should be left dividual members and one was
divided. The seventh, Policy and Resources, appeansto be opposed save for
Senator Kinnard, who has asked for her dissenhdb dpposition be recorded. This
opposition seems to stem from a belief that theeGsdvorking well and that a desire
to pursue Regulatory Reform and in particular redtred tape’ should now take
precedence.

The Privileges and Procedures Committee disputegrtie effectiveness of the Code.
It has no desire to produce a burdensome systemhasddesigned a law that
complements the visioning process and RegulatofprReinitiatives of the Policy
and Resources Committee.

The Citizens’ Advice Bureau is supportive of a las a matter of policy. Not
surprisingly it has been the Media who have beew sapportive on philosophical
grounds alone. There is a belief that there isaditional culture of secrecy which
needs to be combated. Removing both this perceptionthe reality where it exists
must be based on how best to benefit the publicnamdhow to protect the politician
or civil servant.

A key issue raised by the Media has been whetreem#ét of exemptions has been
thrown too wide. The Committee shares the concetmvishes to tread very carefully.
It is noted that section 36 of the Commonwealth ehddw allows disclosure of
exempt material in the public interest. However Wommittee are mindful that
alongside such a power to release exempt matbeat tmust also be the appropriate
protection for the individual against a releaseclhivas motivated by malice or was
not justified by public interest. The celebratedoht@ Campbell cageé gives useful
guidance on the matter as does the United Kingdaae®f Practice of the Press
Complaints Committee. Further guidance on what titommss public interest has
recently been given in the European Court of HuRigts?

“ See Campbell v MGN Ltd [2004] UKHL 22.
“2\on Hannover v. Germany [2004] EMLR 21.
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The Committee propose two ways of addressing publimterest: firstly that by
Regulation the States will be empowered under thedw to alter the exemption
list if it is found to be too restrictive (Law Drafting Instructions at 9.3.1).
Secondly it is proposed to create a public interegbower to release particular
information that would otherwise be exempt (Law Drdting Instructions at 3.9

and 7.2.4).

16. Further consultation

A final Paper was produced in December 2004: “Foeedf Information — Position
Paper” (R.C.55/2004). In publishing R.C.55 the Cottea invited all States members
and the public to respond. The key results of tresaltation are as follows —

R.C.55/2004: Responses to Position Paper

Respondent

Summary of Response

1 Archivist

Supports the principle of a law andseen-enforceabls
Code as inconsistent with approach to Data Protecti
and Public Records. Agrees with and supports Répo
several specific areas.

A1

2 | Attorney General

Concerns similar to those alyeagressed in 2004
correspondence. Issues concerning exemption cédeg
and need for care as to what can or cannot beseglea
Consistency of practice across States requiredoigr
practical issues raised which are addressed wiitigin
Law Drafting instructions. Concern about cost.

or

3 Channel Television

Supports principle of Law. Wioiope that exemption
will be clarified in Law and some concern over aofst
providing information.

4 Comité des
Connétables

Requested more information as to type of requests t
expect and what should be exempt or should be
released. Recalled that it had said Law Draftingtmi
be re-allocated to more pressing matters.

5 Citizens Advice
Bureau

Supports principle of Law. Concern regarding insesh
demand on resources but notes that DP/FOI combin
role should overcome this.

6 Chief of SoJ Police

Supports principle of publecess but has concerns
about the Law. Raises helpful issues concerning teee
withhold stating whether or not information reqeeist
exists, need for rigour of FOI investigations andwity
clearance for Commissioner.

7 Data Protection

Supports principle of Law. Needs re-assurance sireis

Registrar of resources. Recommends good private sector
consultation.
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8 | Deputy Labey Supports principle of Law. Welcomes co-ordinated
(in her role on ESC | approach to record keeping, management and stamdard
Committee regarding| Would want independent oversight.
archives)

9 Environment If Jersey were to seek to have the Aarhus Conventidg
Department on Environmental information ratified on its behalf

FOI Law would help in establishing and embedding
principles. More resources would be needed for
meaningful access and participation in the Conoenti
thereafter.

10 | Jersey Competition | Generally supportive of proposed changes. Emphsise
Regulatory Authority | need to keep exemptions (i) and (iii) so as toené

release of information that might otherwise pregedi
compliance investigations. Also would like retentiaf
exemption (xiv) concerning policy development.

11 | Jersey Electricity Opposed. Concerned overafogetting filing and
retrieval systems up to standard.

12 | Jersey Evening Post Supports principle of Laviarparticular a Public
Interest release policy.

13 | Jersey Financial Supports principle of Law. Would wish to ensure

Services Commission similar exemptions to current Code. Supportive@f n
fees policy and would make use of Information Asset
Register.

14 | Jersey Post No further response but had dopeesmusly
(Sept. 04). Supports principle of Law. Would wish t
ensure similar exemptions to current Code.

15 | Jersey Telecom Not clear as to what officialfjolibformation it holds.
Would hope PPC will take the need for a ‘level pigy
field" between private companies and States-cdettol
companies into account when drafting legislation.

16 | Jersey Water Does not wish to see extensiomwftb States-
controlled companies. Concern over shareholder
confidence and extra resources to manage compliance
with the Law.

17 | Policy and Resources Committee does not think sufficient grounds exast f

Committee

Law. Believes costly and seeks costings. Considans
is contrary to States approved initiative on Reipma

Reform but not philosophically opposed to Law.

The Commonwealth Human Rights Initiative has predidpractical advice and
comment on the proposals. Additionally, to ensuidewawareness of the issues
involved, the following groups were also specificatontacted at the time of the
publication of the Consultation Paper —
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BBC Radio Jersey
Chamber of Commerce
Jersey Finance
Institute of Directors
Channel 103

17. Policy outcomes

The Committee has considered very carefully theceors expressed during
consultation. It has also been greatly encouragedhény who have urged that an
effective Law should be introduced.

It remains convinced that the Law must have a pnpsion of openness at its core and
that all official information should have the padiahto be considered for release. In
other words, there should be no blanket absolutengkon for a particular category
of information or a particular government agenayrtkermore, whenever possible the
information should be available at no charge to&pplicant and there should be no
restriction as to whom may apply.

Notwithstanding its belief in freedom of informatiche Committee is committed to a
Law that will recognise the need to keep some m#dron confidential. It is important
therefore to recognise that the appeals procesksvinmth ways in that it can be used
to prevent information being released just as it ba used to ensure information is
accessed. Crucially, the appeals process must banomdependent and legally
enforceable footing.

It is believed all policy issues are dealt withhint the Law Drafting instructions, but
Members will perhaps find a summary of key poliaissful —

1. All information should be capable of being ddesed for release. In
particular, information created before the Code ednto force on
20th January 2000 and which is not yet in the Ofpecess Period
should be released on request unless exempt indacte with the
agreed list of exemptions.

2. There may be circumstances when there is amridwvg public
interest greater than the purported exemption. &ucimterest will be
built into the Law but can be appealed against.

3. All legal persons (both individual and corpejashould have a right
to apply, regardless of their nationality or resicke

4. Application, especially for readily accessibiéormation, should not
be restricted by having to be in writing.

5. Authorities that are emanations of the statmajority owned by the
public should be bound to release relevant infoiondf

“3The Committee would be very reluctant to resttietlaw to government departments,
Ministers and Committees alone.
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6. The Law would not apply to States-aided indeleaenbodieé?

7. A formal publication scheme is nget proposed but authorities
should be encouraged to publish as much informatatout
themselves and their activities as possible anddbsilrequired to use
the Information Asset Register.

8. Authorities are to be encouraged to developroscand document
management schemes which will facilitate retriewdl requested
information.

9. Information should in general be released fofechargé and

proportionate assistance should be given to a apeeed, such as an
individual's sight impairment.

10. Information should be released as soon as tigahte,
acknowledgements should be within 5 working daysd ahe
15 working day guide is to be seen normally as aimam for a
decision to release the information or ffot.

11. Information created before the introductioritef Code (20th January
2000) should be available for release, but becduses not yet been
categorised its release may take longer than irdtbom created since
the Code. This means that where justified by then@ssioner, the
15 working day limit may be exceeded.

12. Existing exemption (v) should be simplified tefer to legal
professional privilege alone. Medical confidentidli and legal
advice given to an authorffjare adequately covered elsewhere in the
exemptions. The explicit retention of these prowsdepe for serious
undermining of the Law.

13. Existing exemption (xii), concerning the cortiie position of an
authority, should be amplified to give the samedguce concerning
the word ‘prejudice’ as is given concerning the petitive position
of a third party in exemption (xi). This would thba as follows —

“prejudice the competitive position of an authorityand so
long as its disclosure would, by revealing comnarci
information, be likely to cause significant damaige the
lawful commercial or professional activities of the
authority;”.

“4 These bodies can be adequately held to accoutiteb@omptroller and Auditor-General
under Article 50 of the Draft Public Finances (JeyyLaw 200-.

> However, in order to manage unreasonable or exeessgiquests, charges for extensive
work will be allowed.

% The Committee has replaced the 21 day limit applieén the Code so as to recognise the
effect of bank holidays. The change more realifictefines a 3 week maximum period.

4" Exemptions (i), (xv), (xvi) are more than adequatgarding medical confidentiality.

“8 Any one of the other 19 exemptions might be mareifigally used, depending on the nature
of that advice.
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14. Existing exemption (xiii), concerning emplofsmployee relations,
should give greater guidance concerning the wongjglice’ as
follows —

“prejudice employer/employee relationships or tfieative
conduct of personnel management if and so longtas i
disclosure would, by revealing the information, liskely to
seriously put at risk a fair resolution of a dispur related
matter;”.

15. Existing exemption (xiv), concerning the préune release of a draft
policy, should be amplified so that its purposeléarly understood as
follows —

“constitute a premature release of a draft polidyclv is in
the course of development. This cannot exempt nmébion
relating to that policy development once the polisglf has
been published, nor is it a blanket exemption fbmpalicy
under development;”.

16. Existing exemption (b), concerning informationginally given in
confidence has no place in a Freedom of Informatiaw as
exemption (i) protects personal information, exémp{v) provides
for legal professional privilege and exemption (xprotects
commercial confidentiality.

17. Existing exemption (c), concerning whether application is
frivolous, vexatious or made in bad faith is reégirbut clarified by
the inclusion of the statement as follows —

“Only rarely should this exemption be used and japlieant
must be told that he retains the right to appealire the
refusal to release the information;”.

18. In particular circumstances, if a Law Offiagrthe police reasonably
believes that they should neither confirm nor démgy existence of
information then the Law should not require therdacso’

19. Offences and penalties are necessary to nmakeaw effective and
these include the offence of an unreasonable &ilir release
information that is not exempt.

20. There should be one Information Commissiopnentdning the role of
Data Protection Registrar and oversight of Freeddrinformation.
This office must be effectively resourced.

“9This is an important issue where on occasionsritta harmful to judicial processes or
criminal investigations to indicate whether or maformation is held. Like any other refusal to
release information, however, it would be openhallenge.
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21. The existing Data Protection Tribunal and appsystem should be
adopted and adapted as necessary to consider Rre#dnformation
appeals.

22. The combined and independent function of thdorination
Commissioner should have just one States Committe@versee it
and it is proposed for that Committee to be thevilRges and
Procedures Committee.

18. Law Drafting time

The Committee is aware that Law Drafting time wdlscated for 2004 and it

appreciates that the time originally set asidetliis work has been carried over into
2005. With this in mind, and whilst still needing ¢nsure maximum consultation,
indicative Law Drafting instructions have been @neggl and are included in this
Report.

Their inclusion gives Members a chance to lookoates of the detail that they would
normally have only seen when a draft Law is reamydibate. In this way it is hoped
that controversial issues can be ironed out atdfage, giving the Law Draftsman a
very clear remit of what Members intend.

19. Human Resource implications and training

It is anticipated that for effective administratiand monitoring of the proposed Law
the office of the Data Protection Registrar willedeone additional member of staff
probably at Civil Service Grade 9. If the Stategprape the Proposition a job
description will be drawn up to be formally evakdt Given that considerable
organisational change is underway within the Stdtegs hoped that such an
appointment would not result in an actual incréaseanpower overall.

The Code has provided a valuable learning expegiec the public sector and
disproved concerns that it would overburden theiaditnation and divert attention
from core government tasks. A system is in pladé Wiformation or Public Records
Officers in every department and this will not charsignificantly. Because the States
have operated the nascent Freedom of Informatigimessince 2000, and because it
complements other policy initiatives, the move ticaav would be an extension of pre-
tested principles, not a leap into the unknown.

Whilst staff would require some training this wouldt be a start from the beginning.
Training costs are included in the Financial Imgliens section, below.
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20. Financial implications

Cost to individual authorities

The Committee igot proposing implementation of a new record managesygsiem
nor a detailed and enforceable publication schemoth of which are potentially
costly. The Committee’s understanding is that thkcl? and Resources department is
now co-ordinating corporate-style Business Planghvare to be made public, they
are pursuing a £9.3 million change programme, ther@ new Call Centre and the
Livelink® project, along with a Records Management pilot sehat the Education
department. These suggest that the public serdsealieady embarked on sufficient
work to address the issue of data and informatianagement.

Regarding the existing Code, individual authoriti@se not said that they have faced
significant costs over the last 5 years nor hawe rajority indicated any grave

concern on the cost implications for their orgatiseaif the Code were to become

Law. The proposed Law may result in more peopleasiag the right to access but
this should not in any way overwhelm organisatiorise Committee cannot see that
this Law will add anything to the organisation coshat should not be incurred

naturally by good information management practices.

It is expected that any additional resource requémnd, over and above that needed
under the existing Code will only arise during ansitional period. It is expected that
the Information Commissioner will lend as much supms possible to ensure that
such costs are minimal. The United Kingdom expeeerbased on the launch amid
much fanfare of the equivalent legislation on Jmstuhry 2005 has seen a surge in
applications for access and a figure of 13,400ruas been officially reported for the
first quarter. This is one request for every 4,480ple. Were this to happen
proportionally in Jersey, perhaps 20 additionaliestis across all States departments
and other authorities could be received.

Notwithstanding the above, the Committee acknowledss that the Law Officers’
Department has resource concerns. The Committee hagsearched matters and
is committed to continue to do so during the Law Dafting process. If these
resource fears are founded on fact and are substaat, the Committee will
modify its proposals where it can to reduce the admistrative impact. This can
be done when the substantive Law returns to the Stas to be debated.

* Livelink is an advanced information filing and rietral system that has been implemented
across a number of States departments including pDiten Services, the Law Officers’,
Health, Treasury and Probation. One recent projeca full Records Management pilot for
Education. This will form the basis of a recordsmagement strategy for the States and
underpin requirements for Freedom of Informatioron@uter Services have purchased a
module that will allow Livelink to be used to sugpime-based tracking of FOI requests
and a specification is being created tailored faatSs of Jersey requirements. Livelink has
extensive ability to allow common records to berstiacontrolled and accessed across the
States and will use a standard document classifinatchemes to ensure a consistent method
of access across all States information.

States% Page - 99
of Jersey P.101/2010



Funding the Information Commissioner’s office amtbiinal

Some internal re-organisation of the existing @ffaf the Data Protection Registrar

will need to occur and indicative one-off fundinigt30,000 may be needed. This may
lead to a change in office rental costs. If thateanthe case then a 25% increase would
cost a further £9,000 per year.

The total annual cost due to the appointment of asditional member of staff is

estimated not to exceed £46,000 at current ratesysand pension rates. Ancillary

expenses and administration costs also rise withiggrease in staff and these are
estimated at 10% of basic cost, i.e., £4,600.

The Tribunal has not yet met concerning data ptimteso information as to its cost is
difficult to calculate. It is thought very unliketpat it will have to convene more than
once or twice a year.

Training costs

The way in which costs have been managed for behEimployment Law and the
Data Protection Law is very instructive. A localldirm was used to brief Chief
Officers and senior management on the Employment &eross the States whilst a
Data Protection induction programme has been ruwtemgontract by the Human
Resources Training and Development Department. Baththese have been
professionally managed and well-received.

The Information Commissioner’s office will initiatend give the lead in proactive
assistance and the running of workshops. Effectseeof the Media and websites also
help to spread awareness of the issues.

Experience has shown that none of this has costrtanke and by and large has
occurred within existing budgets. The Committeesthestimate at this stage is that
an additional £25,000 per year in initial trainimgy be needed over a 2-year period.

The bottom line

There have been some wild exaggerations of whatnéw Law might cost. In fact,
initially the Committee’s proposals could cost tt@f £99,600 per year over the first
2-year introductory period. Thereafte59,600 per yeawill be sufficient.

These figures are a far cry from what some protat®rwould have us believe.
Furthermore, the Committee has quite deliberatellgutated the amounts on the
generous side so that Members are not committiegngklves to funding something
that runs away with itself. The commitment is giuwbiat this Law can be made to
work effectively within this budget.

21. Conclusions

The case has been spelled out. The issues bothnfbragainst a Law have been
presented. Rejecting a Freedom of Information Lawaivour of a voluntary Code
leaves the balance of power regarding access aoiation firmly with civil servants

rather than the public. This could reinforce thepiiession that, despite high-level
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policy pronouncements, Members of the States ulélpavalue secrecy more than
transparency and accountability.

Failure to adopt a Law means that the policy objestidentified in the Strategic Plan
and Visioning Project will be undermined and pulslipport for government reforms
will suffer.

Attached: Law Drafting Instructions
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Law Drafting Instructions: Freedom of Information

Broad Policy Statement

The Law is to be known as tkeeedom of Information (Jersey) Law 200-

All information that is not otherwise exempt mustih the public domain or released

on request.

Information that is exempt from release is onlyrageif covered by an exemption

within this Law.

Information is a broad term, intended to coverdata and documents. It includes
information contained within that data or documéata Information that may not
exist in a single collated form but exists dispdragthin or between authorities may
nevertheless constitute information that shouldeteased.

The term *authority’ covers any person or orgamgathat meets the definition of a
public institution in Article 5 of the Public Reaw (Jersey) Law 2002 and any other
specifically listed under this Law. No authorityveoed by this definition is exempt
unless specified as exempt within this Law or bgiations made by the States.

Other jurisdictions

Whilst analysis of Freedom of Information legistetifrom other jurisdictions has
proved useful it is not proposed that the Law stidue based solely on any one
country’s enactments. Those countries from whicttiqdar information has been

drawn are —

England and Wales

Freedom of Information Act 2006 86)

Ireland

Freedom of Information Act 1997

)

Australia Freedom of Information Act 1982 (Act N&of 1982 as amendec
New Zealand Official Information Acts 1982-2003
Commonwealth Model Act

United States

The Freedom of Information Act, (5.C. as amended in 2002)

Fundamental principles

These are stated in the Purpose statements a)2(b), (c), (i) and (ii) below.

Structure and layout of the Law Drafting instructions

These are not intended to dictate the format ofdiedt Law itself. The primary
purpose of the structure chosen in the draft Lawtrba to give clarity to the intent of

the Law.
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1. Interpretation and application
1.1 Interpretation
Terms that are likely to need definition are afofeb —

Aarhus Convention — means the Convention on Acdessnformation, Public
Participation in Decision-making and Access to idesin Environmental Matters
signed at Aarhus on 25th June 1998.

Authority — includes the States of Jersey, official the States, Committees, Ministers
and departments (whether executive or non-exequtiie courts, statutory bodies,
publicly-controlled corporations and any other eigation established by the States
or which exercise functions of a public nature. @dganisations listed at Appendix 1
fall within this definition but the list is not meato be exhaustive.

Commissioner — meaning the Information Commissiofiére person appointed to
carry out such functions as are described in thiw.L(If approved by the States this
will be the same person as whomsoever is curraijyointed as Data Protection
Registrar.)

Committee — to be the Privileges and Proceduresniitiee of the States of Jersey.

Tribunal — this refers to the Data Protection Tniékl as originally established by
Article 2(1)(b) of the Data Protection (Jersey) L&987 and continued by Article 6(4)
of the Data Protection (Jersey) Law 2005.

Information —includesinter alia, all records, reports, documents, data, advicesspr
releases, orders and contracts. These may be atraglie or any other form. It
includes information relating to a private body @fhcan be accessed by an authority
under another enactment. The definition must enessphat of a Public Record (as
defined in Article 3 of the Public Records (Jerskgv 2002. It should include any
information or record held by an authority in penfiance of its functions.

Open access period to have meaning ascribedrahiei Public Records (Jersey) Law
2002, Article 28(1).

Personal data — definition is as per Data Protedtlersey) Law 2005.

Public institution — to have the meaning ascribedittin Article 5 of the Public
Records (Jersey) Law 2002.

Public Records Officer — this should be as percetil3 of Public Records (Jersey)
Law 2002 but, crucially that person should havedbty to ensure the authority by
which he is employed complies with the requiremethis Law.

1.2 Application

There is to be a presumption of openness such ahanformation that is not
otherwise exempt must be in the public domain l@ased on request.
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The Law should apply to all information regardiessts date of creation. (But see
Exemptions, below).

The Law should apply to all authorities as listadAippendix 1 and as from time to
time may be extended by States Regulation.

Rights of States Members — Under Article 33 of ®iates of Jersey Law 200-
Members of the States of Jersey have special pquetkeges and immunities which

include immunity from prosecution regarding anythieaid or written in States

proceedings. They traditionally enjoy access tcewtise exempt material for the

purpose of fulfilling their role as States Membénsall other respects they have equal
rights with other members of society and this Lawith these provisos, applies to
them.

The Law should bind the Crown and the public seftidhe same extent as it does in
Article 63 of the Data Protection (Jersey) Law 2005

Nothing contained in this Law shall affect the psoans of customary law unless
explicitly stated that it should do so.

2. Purpose and obligations

2.1 Purpose

The purpose of the Law would be to establish a mmumh standard of openness and
accountability by the States of Jersey, its Mimste€Committees, departments, and
other public authorities, through —

@) establishing a general public and legal rigtdccess to information;

(b) supplying the reasons for decisions to thd$ected, except where
there is statutory authority to the contrary;

(© establishing an effective appeals procedure.
while, at the same time —
0] safeguarding an individual's right to privagnd
(i) safeguarding the confidentiality of informaii classified as exempt
from release where exemption is in accordance thighLaw and is
only to the extent necessary in a democratic spciet
2.2 Obligations of an authority
An authority has obligations to the public and these identified in Appendix 3.
Authorities should be required to follow thes&n obligation in Law that is

nevertheless not listed in the appendix is stifligal obligation.

Each authority should appoint a Public Recordso®ffivho shall be the same person
as the Public Records Officer as defined in Arti3eof the Public Records (Jersey)
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Law 2002. That person should have the duty to enthe authority by which he is
employed complies with the requirements of this Law

2.3 Obligations of an applicant

An applicant should be expected only to make aesqthat is neither frivolous or
vexation and is made in good faith.

An applicant should follow the due procedure ad thown in the Law (Part 3 below).
3. Gaining access to information
3.1 Access
Subject to the requirements of this Law and in ipaldr to the presumption of
openness, the obligations of authorities to whitih Law applies and the exemptions
listed in Appendix 2 of this Law —
@) an authority shall grant access to all infdfamait holds or controls;
(b) in particular and without restricting the geadity of paragraph (a),
the Chief Minister, other Ministers, Committeeslod States and their
sub-committees shall make available before eachtimgeeheir
agendas, and supplementary agendas, and grantsactcesll
supporting papers, ensuring as far as possible agahda support
papers are prepared in a form which excludes exaénfiptmation,
and shall make available the minutes of their megstiand
3.2 Request process

Application may be made by any person being —

€) an individual, whether a Jersey resident bemwtise;

(b) a body corporate whether incorporated in Jeoselsewhere;

(© a corporation sole (whether incorporated dj; roy

(d) An individual acting on behalf of any authwgiiiisted in Appendix 1.
An applicant seeking information may make the ajgpion by any reasonable means.
Where the information is already in the public domend easily accessible it should
be reasonable for that application to be madeyoaallby e-mail or by other suitable
means.
The applicant shall —

(@) apply by any reasonable me&mghe relevant authority;

(b) identify with reasonable clarity the infornatithat he requires;
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(© provide an address to which the information && sent, if he so
wishes.

The process of gaining access to information shbelthterpreted under the guidance
of the associated flow charts to be found in Appedd

3.3 Requests for personal data

If there is a conflict in the application of thisslv and the Data Protection (Jersey)
Law 2005 the latter should normally take preceddncthat regard. However, this

must not prevent a public interest enforcementceobeing issued to require the
release as a result of an appeal being made tafthrenation Commissioner.

A request for personal data should be treated #ssifmade pursuant to the relevant
Articles of the Data Protection (Jersey) Law 200Berefore authorities would grant
access to personal data, to an applicant who idateesubject, in accordance with that
Law and they would not grant access to personal data person who is not the data
subject, except in accordance with that Law.

3.4 Forms

Where an application is made in writing it may lmmel by letter or it may be done on
a form designed for the purpose by the authoritychSa form shall not be

unreasonably complex and shall only request thetiigeof the applicant, a contact
address, the information requested and the datehimh it is required.

35 Those empowered to release information

In the case of information already categorised @serempt, release may be by any
officer of an authority who has been authoriseddao.

In the case of information that has not been caisgg and which was created on or
since 20th January 2000 release should be onlidiPtiblic Records Officer or Chief
Officer/Chief Executive of the authority concerned.

In the case of information that was created be2ftld January 2000 release should be
by the Chief Officer/Chief Executive of the authgrconcerned, or following the
direction of the Minister responsible or followittge issue of an Enforcement Order.

Where the authority is a department of the States,Minister responsible for that
department has a role in the appeal process (amus@t Part 7, below) and as such
may instruct his Chief Officer to release inforroathe believes is not exempt.

3.6 Authority may defer or delay access in certaigircumstances

There may be valid reasons why information caneatgbeased within the 15 working
day period required by Appendix 3(c). Where delaydeferment is necessary, the
applicant must be told why and the authority mustleavour to release the
information as soon as possible after the 15 workliay period.
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Such a delay must not prevent the applicant exercikis right of appeal to the
Information Commissioner, which is to commence irdiately after the 15 day
period has expired.

A valid reason could be the need to study inforomathat was created before 20th
January 2000 and which needs to be classified esgxor otherwise. Information

that is not held in a single location or which reeed be extracted from exempt
information may also require more time to prepare.

3.7 Appeal process after failure to gain access

An applicant should have the right of appeal as mdtin at 7: Appeals and
enforcement procedures.

If an applicant is aggrieved by an authority’s dan to fail to correct personal data in
a record in accordance with the Data Protectiorséjg Law 2005, he should have the
right of appeal as set out in that Law.

3.8 Public Records (Jersey) Law 2002

In order to give guidance regarding Article 29 loé Public Records Law, the release
of any information (including public records) whiishnot in the open access period as
defined in that law (that is, for the most partoimhation created more than 30 years
ago) and is information created prior to 20th Jay@800 (the date of introduction of
the Code) should be released where there is no afipgopriate exemption or where
the Commissioner issues a public interest enforo¢oreler.

Information that has reached the Open Access peamiterms of its age would cease
to be exempt, in accordance with the Public Recbads.

3.9 Release of otherwise exempt information on grads of public interest

The Information Commissioner should have the poteeorder the release in the
public inertest of otherwise exempt information.efd must be a legitimate and
significant public interest which is of greater ionfance to society than the reason for
exemption. A decision to allow such a release fdrmation would normally follow
an application in writing by an individual but thésnot exclusive and the Information
Commissioner could act without such an application.

The Law Draftsman will wish to refer to the exigtipowers of the Data Protection
Registrar.

Information that is to be released on public iregrounds and that would otherwise
be exempt may only be released as a result of dordément Order made by the
Commissioner.

4. Publication and Management of Information

4.1 Publication of information

It should be the duty of every authority to makéimation freely available that
relates to any of its public functions. Typicallyig will include States departmental
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Business Plans and policies and an annual RepdrSgatement of accounts where
appropriate. Wherever practicable, access to irdtion should be through electronic
form and the States Contact Centre.

Authorities should be required to maintain the #xgs Information Asset Register
under the guidance of the Commissioner.

However, at this stage it is not proposed to iniceda more extensive statutory
scheme or statutory guidelines.

In order to allow the States to introduce a formablication scheme at a later date
there should be a power to do so by Regulation.

4.2 Record management policy
Records management is defined in Article 7 of thblie Records (Jersey) Law 2002.

Any formal policy should be introduced by Stategation under Article 38 of that
Law.

5. Exemptions

The only information that is exempt from disclosuseas per Appendix 2, below.
There should be a power to amend the list by Régamade by the States.

As long as it is exempt, exempt information isémain confidential.
Exempt information would also include informatidrat is the subject of an appeal to

the Information Commissioner, Tribunal or Royal @pwntil a decision has been
made.

6. Office, duties and powers of Information Commissner
The Information Commissioner shall be the Datadttatin Registrar (Data Protection
Commissioner), who shall have the following dutisich are additional to those
already prescribed under the Data Protection (Jeksav 2005.
6.1 Duties
1. To oversee the proper operation of the Lawiarmrticular to advice
and assist both those who wish to access informatia those who
may be uncertain whether to release the information
2. To oversee the maintenance of the informatssetaregister.
3. To set the lower limit of the cost of consuttpmeports referred to in

Appendix 3(3), which are to be listed in the infatron asset register.
This is currently set at £2,000.

4. To hear, investigate and adjudicate on comisldin request.
5. To facilitate appeals to the Tribunal.
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6.2

To make an annual report with input from althawities as required
by this Law. The report will record the number andture of
complaints and how they were resolved. It will aleport on the
current perceived effectiveness of the Law and make
recommendations on any changes to the Committeéharstates.

Powers

To issue an enforcement notice to requireelease of information.

To issue an enforcement notice to require élease of information at
a reduced fee.

To issue an enforcement notice to require amogity to comply with
any of its obligations under this Law.

To issue an information notice in order thatntey have confidential
sight of any information concerning the subjectteraso that he can
make an informed decision.

Where the Information Commissioner is satisfighét there are
reasonable grounds to investigate a matter reldtngequesting or
obtaining access to information under this Law, hay initiate a
complaint in connection thereof.

The powers should be kept as simple as possible5Rad Schedule 9 of the Data
Protection (Jersey) Law 2005 should be a guide. here

6.3

Expenses incurred by Information Commissioner

The expenses incurred by the Commissioner and thmirial in discharging their
functions and any expenses of the States or then@tee that relate specifically to
the Commissioner or the Tribunal (including expanselating to salaries, other
remuneration, pensions and office accommodationylshbe met from the general
revenue of the States.

7. Appeals and enforcement procedures
7.1 Appeals
Appeals may be made on any of the followingugas —
(a) The information requested is believed ndigceexempt under
the Law.
(b) There has been unreasonable delay in thasel®f the
information.
(© The request appears to have been ignored.
(d) The information requested should be releasethe grounds
of public interest, even though it would otherwlimeexempt.
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(e) The charges made for the release of infoomatat would
require extensive searches of records were unraboand
potentially prohibitive.

An applicant who is aggrieved by a decision dwy officer of an
authority under this Law may in the first instaraggeal in writing to
the Minister or President of the Committee concéyioe where there
is no Minister or Committee concerned, the applicaxay appeal
direct to the Information Commissioner.

An applicant who is aggrieved by the decisidnthe Minister or
President of the Committee concerned under this, loaay appeal to
the Information Commissioner.

Appeals from the decision of the Informationn@oissioner will be
heard by the Information Tribunal and the Data &ton Tribunal
will fulfil that role.

The Royal Court will consider any appeal torita question of law.

The process should not expressly exclude dudecthe use of the
Administrative Decisions (Review) (Jersey) Law 1982 amended.

The process should not expressly exclude dudecthe use of the
process known as Judicial Review.

Personal dataWhere the information requested relates to personal
data, as defined in Article 1 of the Data Protet(dersey) Law 2005,
that Law and its due process should apply.

7.2 Detailed process

7.2.1 Departmental, company or institutional level

1.

The officer who has refused access or who baghe fee will refer
the matter to his Public Records Officer (as defimePublic Records
(Jersey) Law 2002, Article 13, hereinafter callee PRO.

The PRO will re-assess the grounds for refusathe fee and if
possible, release the information or release id aeduced fee as
appropriate.

If the PRO decides not to release the inforomatir to reduce the fee
he must tell the applicant the reason and explarapplicant’s right
of referral to the Minister and Information Comniisger or to the
Information Commissioner alone where no Ministereisponsible for
the authority concerned. (Where the PRO is not dlso Chief
Executive, the PRO will seek the advice of the €ChRbeecutive prior
to making his decision).
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7.2.2 _Ministerial leve(where relevant)

1. If the applicant refers the matter to the Migmisthe Minister will re-
assess the matter and if possible, direct the P&Q@elease the
information or release it at a reduced fee as ap@ie.

2. If the Minister decides not to alter the prexgalecision he must tell
the applicant the reason and explain his righteteksan enforcement
notice from the Information Commissioner.

At either stage above, the Commissioner may beestqd to give advice before a
decision is made.

7.2.3 Information Commissioner

1. On referral, the Commissioner will re-assessrtiatter in accordance
with the Law, including whether there may be anrodeng public
interest to release the information. If the Cominissr is satisfied
that the information should not be exempt fromasée or should be
released at a reduced fee, he may give that adwi¢ke authority
concerned.

2. Where that advice is not accepted the Comnmssionay serve an
enforcement notice on the PRO requiring him to aste the
information or release it at a reduced fee as ap@ie.

3. On receipt of the enforcement notice, the PRICeither —

(a) act on the enforcement notice within the gnibed time; or

(b) also within that time, a decision is made (hg Minister
where relevant) to appeal to the Information Trigdun

4, Where the Commissioner has declined to issusnforcement notice,
the applicant may lodge an appeal to the Informaticbunal.

7.2.4 The Tribunal

The appeals procedure and proceedings should kel lzagar as possible on those
provided in the Data Protection (Jersey) Law 2005.

A. Appeals against a notice to release informatioror to release it at a
reduced fee

The Tribunal would allow an appeal against an exdiorent notice if it decides —
@) that the notice is not in accordance withltaer; or
(b) to the extent that the notice involved an eiser of discretion by the

Information Commissioner, that the Commissioner ldutp have
exercised the discretion differently.
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If it does not come to such a decision, the Tritbwauld dismiss the appeal.

In allowing such an appeal, the Tribunal would s$ti® its own decision not to
release the information. It would also be expettekbview any determination of fact
on which the enforcement notice in question wasetbaand in doing so would be
expected to consider any change in circumstances.

B. Appeals against a refusal to issue a notice telease information

The Tribunal would allow an appeal against a rdfubg the Information
Commissioner to issue an enforcement notice igdides —

€) that the refusal was not in accordance wighlizmv; or

(b) that the exercise of discretion by the Infotiora Commissioner in
refusing to issue an enforcement notice ought t@ leeen exercised
differently.

If it does not come to such a decision, the Tribwauld dismiss the appeal.

In allowing such an appeal, the Tribunal would s$itiite its own decision and direct
the Information Commissioner to issue an enforcaémetice. On such an appeal, the
Tribunal would be expected to review any determamatof fact on which the
Information Commissioner’s decision was based aribing so would be expected to
consider any change in circumstances.

In determining whether or not an enforcement nosheuld have been issued, the
Tribunal would need to consider, in all the circtemses of the case whether the
decision was reasonable. It should also considestivehn in allowing the release of

information such an action is proportional to tmeportance of that information
relative to a legitimate claim of public interest.

7.2.5 _Royal Court

A party to an appeal should be able to appeal fteendecision of the Tribunal on a
question of law to the Royal Court.

The decision of the Royal Court would be final andefusal to comply would be
taken as contempt of court.

The Court will address any issue of obstructiothef Tribunal as if it were contempt
of the court, as per the Data Protection (Jersay) 2005, Schedule 6(6)).

7.3 Sanctions under the appeal process

Failure to obey an enforcement or information retichere an appeal has been lost
would be punishable, as per Article 61 of the DRxtatection (Jersey) Law 2005:

@) on conviction on indictment — to a fine; or

(b) on summary conviction — to a fine of levelrltbe standard scale.
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(These penalties are to be confirmed by the AttpfBeneral at the appropriate time)

Obstruction of the Tribunal should be an offencepas the Data Protection Law,
Schedule 6(6).

8. Matters concerning offences

It is recommended that proceedings for an offengeldvonly be initiated by or with
the consent of the Attorney General.

8.1 Offences

In addition to sanctions necessary to enforce tppeals process, there is a
requirement for additional offences as follows —

1. Unreasonable failure to provide the informatiequested.

2. Unreasonable failure to provide the informatiequested within the
period specified.

3. Provision of fraudulent or partial information.

4. Ur_lreasonable denial of the existence of infoionathat did in fact
exist.

5. Unreasonable refusal to indicate whether otmoinformation exists.

6. Categorising information as exempt when no gtam could be

reasonably applied.

7. Acceptance of a bribe.
8. Unauthorised destruction of exempt material.
9. Failure to obey an enforcement or informatiotiae that has not been

appealed against.

10. Failure to obey an enforcement or informatimice issued on the
directions of the Tribunal.

8.2 Penalties

Persons guilty of offences listed 1 to 10 in 8.bvabshould be subject to penalties as
follows —

€) on conviction on indictment — to a fine; or

(b) on summary conviction — to a fine not excemel 4 on the standard
scale.

(These penalties are to be confirmed by the AttpfBeneral at the appropriate time)
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8.3 Defences and protection against legal action

1. Where an authority or individual is believedhiave committed an
offence under 8.1.3, above, it should be a defémetethe provision of
partial information was unintended providing thaasonable steps
were taken to ensure the information was complete.

2. Where an authority or individual is believedhitave committed an
offence under 8.1.4 or 8.1.5, above, it should wefence that this
was done with the belief that to do otherwise waulfdinge one or
more of the exemptions listed at Appendix 2. It widt be a defence
if such a belief is incapable of substantiation.

3. Where information is released in good faithrehehould be no
proceedings, disciplinary, civil or criminal actonommenced against
the authority or person responsible. ‘Good faithowd include
knowing or reasonably believing the information wexdt exemptlt
should also include the release of information wuathwhich it was
reasonably believed there was a serious risk ohharhealth, safety
or the environment.

8.4 Liability for offences

Liability may be personal or corporate. Where dermdfe is committed by an authority
listed in Appendix 1 and it is proved to have beemmitted with the consent of or be
attributable to an individual employed by that awify, the person should also be
guilty of the offence and liable in the same waytlas authority to the penalty so
provided.

9. General
9.1 Functions of the Committee and the Greffier ofhe States

The Committee should oversee the legislation taeng remains effective. It will be
the function of the Committee to bring forward amheents and Regulations. From
time to time it may be that the categories of ex@onpor the bodies to whom the Law
applies will need amendment.

Before the Committee decides that any projet f& thaking of Regulations or
amendments be lodged in the States, it should densiny proposals made by the
Commissioner and consult the Commissioner.

The Greffier should oversee and maintain the indéeet function and duties of the
Commissioner by ensuring adequate funding of tlthgees whether defined in this
Law, the Data Protection (Jersey) Law 2005 or amgmenactment. Funding should
be agreed by the Greffier and the Commissioneraats g the annual process by
which the Greffe is resourced under Article 10 leé Public Finances (Jersey) Law
200-.
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This will involve a transfer of function and fundinwhereby the Finance and
Economics Committee currently provide the fundingnf within its budget for the
existing Data Protection Registrar.

9.2 Fees

Authorities must normally give access to informatfcee of charge, unless that policy
has been amended by 9.3, below.

However, the Law should allow a request which waelduire extensive searches of
records, to attract a fee being a reasonable boititvh to the actual cost of providing
the information. This is an amplification of what already stated in the Code and
repeated at Appendix 3(f).

Where a charge may be necessary, the U.K. guiddirtbat public bodies should
provide free of charge anything that costs less %50 to produce and that the figure
for central government is £600. Authorities who Breed with the need to set a fee
should not automatically charge the full cost andoatributory charge would be
deemed as more appropriate.

An applicant must be given an estimate of any fe is necessary in advance. An
authority should waive or reduce the fees on tloaimgls of hardship.

The Commissioner should bear these guidelines mdrm considering a complaint
concerning excessive fees.

The States should be able to vary the no-fee palplicable to most information, by
Regulation.

9.3 Power of the States to Make Regulations

9.3.1 _There should be powers for the States to Rakgilations so that —

1. A mandatory publication scheme may be introduced

2. The duties of the Information Commissioner mayektended;

3. The no-fee policy may be amended;

4. The list of authorities appearing in Appendimnay be extended;

5. The list of exempt information appearing in Apgix 2 may be reduced;

6. The obligations of an authority appearing in &pgix 3 may be extended;

7. The States can implement provisions of Inteomali Conventions and EU

Directives and Regulations (see below).

8. The Law should allow for the Regulations to teaaffences, punishable up to
the same levels as indicated at 8.2 above.
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9.3.2 Requlations concerning U.K., E.U. and Inteéomal Law

Provision should be made for the States to be tabimplement aspects of U.K. and
E.U. law and international conventions that addresssies of public access to
information. These would include, but should noeRelusive to —

1. E.C. Directive 1990/313/EEC,;

2. Environmental Information Regulations 1992 (U%1992/3420 as
amended);

3. The Aarhus Convention on Access to Environnmemhttormation
1998;

4, E.U. Directive 2003/4/E.C., which repeals Diiez 1990/313 above;

5. E.U. Directive 2003/35/E.C.;

6. Environmental Information Regulations 200-, evhiwill repeal the

1992 Sl above.
9.4 Consequential amendments

It is intended that changes should be kept to tilmam. Laws that have overlapping
interests include the Data Protection (Jersey) R8@5 and Public Records (Jersey)
Law 2002. The latter may need amendment at Ar#i8lén order to comply with the
access policy stated at 3.7, above.

The Administrative Decisions (Review) (Jersey) L4882, as amended will only
need to be amended if there is to be explicit uséh® Administrative Decisions
Review process. The Law is currently only applieaol Committees and departments,
it has no power to enforce and no requirement tkenita findings public.

9.5 Commencement

To come into force by Appointed Day Act and difierelays are to be possible for
different Parts or Articles.
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APPENDIX 1

Authorities
This Appendix lists those bodies deemed authoritiethe purpose of this Law —
The States of Jersey;
Committees of the States, their sub-Committeesepmartments;
Ministers of the States and their Departments;
a States funded body;
a non-Ministerial States funded body;
an independently audited States body;
Jersey Archive;
the JCRA,
the JFSC;
any other public institution not included spediflg in this list;
any institution or organisation not included sfieally in this list but which
keeps or has kept public records, (insofar asssesses those public records
or other information);
the 12 parishes.
Definitions

For definitions of types of body, please reprimnfr Article 1 of the Public Finances
(Jersey) Law 200-.

A public institution should have the same meanisgpar Article 5 of the Public
Records (Jersey) Law 2002.
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APPENDIX 2

Exempt Information

Unless there has been a public interest enforcemetite issued for its release,
information shall be exempt from disclosure, if —

(@) such disclosure would, or might be liable to —

0] constitute an unwarranted invasion of the aciv of an individual or
which would constitute a breach of the Data PratacfJersey) Law
2005;

(i) prejudice the administration of justice, inding fair trial, and the
enforcement or proper administration of the Law;

(iii) prejudice legal proceedings or the procegdinf any tribunal, public
enquiry, Board of Administrative Appeal or other rrfal
investigation;

(iv) prejudice the duty of care owed by the EdimratCommittee to a
person who is in full-time education;

(v) infringe legal professional privilege;

(vi) prejudice the prevention, investigation ortedgion of crime, the
apprehension or prosecution of offenders, or theurity of any

property;

(vii)  harm the conduct of national or internatibadfairs or the Island’s
relations with other jurisdictions;

(viii)  prejudice the defence of the Island or afythe other British Islands
or the capability, effectiveness or security of #remed forces of the
Crown or any forces co-operating with those forces;

(ix) cause damage to the economic interests afthad;

(€9] prejudice the financial interests of an auiiyorby giving an
unreasonable advantage to a third party in relaiona contract or
commercial transaction which the third party iskieg to enter into
with the authority;

(xi) prejudice the competitive position of a thipdrty, if and so long as its
disclosure would, by revealing commercial inforroatsupplied by a
third party, be likely to cause significant damaige the lawful
commercial or professional activities of the thiarty;

(xii)  prejudice the competitive position of an laottity if and so long as its
disclosure would, by revealing commercial inforroati be likely to
cause significant damage to the lawful commercirapmfessional
activities of the authority;
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(b)

(xii)

(xiv)

(xv)

(xvi)

(xvii)

prejudice employer/employee relationshipglee effective conduct of
personnel management if and so long as its disdoswuld, by
revealing the information, be likely to seriouslytpat risk a fair
resolution of a dispute or related matter;

constitute a premature release of a draficgavhich is in the course
of development. This cannot exempt information tnetp to that

policy development once the policy itself has bpehlished, nor is it
a blanket exemption for all policy under developinen

cause harm to the physical or mental heathemotional condition,
of the applicant whose information is held for th@poses of health
or social care, including child care;

prejudice the provision of health care orrgiang out of social work,
including child care, by disclosing the identityaperson (other than
a health or social services professional) who leagonsented to such
disclosure;

prejudice the proper supervision or regidatof financial services;

(xviii) prejudice the consideration of any mattexlative to immigration,

(xix)

nationality, consular or entry clearance cases;

constitute a release of information which svereated before the
previous Code on Access to Information came inti@cef(20th

January 2000) and which is not yet in the openssperiod unless
the Minister, Chief Officer or Chief Executive ressible reasonably
believes there is no other reason in law for ithgeéxempt from

release.

the application is frivolous or vexatious or deain bad faith. Only rarely
should this exemption be used and an applicant beustld that he retains the
right to appeal against the refusal to releaséntioemation.

States %
of Jersey
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APPENDIX 3

Obligations of an authority

An authority has an obligation under this Law tifthe following duties —

(a)
(b)

(c)

(d)

(e)

(f)

(9)

(h)

(i)

()

(k)

()

keep a general record of all information ihaolds;

take all reasonable steps to assist applicamsaking applications for
information;

acknowledge the receipt of an application iimiormation within
5 working days and supply the information requesgtatdiess exempt)
within 15 working days, (readily available inforrmat being released
in considerably less time) ensuring that any refeto the Chief
Executive or Minister concerned does not delayptioeess;

notify an applicant if the information cannbé prepared within
15 working days, explaining the reasons for delay;

notify an applicant if the information requeabtis not known to the
authority or, if the information requested is hblidanother authority,
refer the applicant to that other authority;

make available information free of charge etcen the case of a
request that would require extensive searches adrds, when a
charge being a reasonable contribution to the hctast of providing
the information may be made;

give proportionate assistance to a speciad,r@ech as an individual's
sight impairment;

give an estimate of any fee that is necessaagvance of collecting
the information requested;

if it refuses to disclose requested informatiacnform the applicant
under which exemption it has done so and the nardepasition of
the person so deciding;

the authority shall correct any personal datéd about an individual
that is shown to be incomplete, inaccurate or radiley, except that
expressions of opinion given conscientiously anthewit malice will
be unaffected. This should be in accordance wehréguirements of
the Data Protection (Jersey) Law 2005;

inform applicants of their rights under thisw, including details of
the appeal process;

not deny the existence of information which nst classified as
exempt which it knows to exist;
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(m)

(n)

(0)

undertake the drafting of documents so as ltowamaximum
disclosure;

undertake the drafting of Committee and sulmmiitee agendas,
agenda support papers and minutes so as to allowimmuan
disclosure;

keep under review information categorised asngt with the
purpose of removing that exemption where reasondtiies should
happen in particular when an application is made docess to
previously exempt information.

Additionally, an authority shall —

(1)

(2)

3)

(4)

(5)

forward to the Information Commissioner themes of strategic
and/or policy reports prepared by the authorityoomfter that date of
the coming into force of the Law, to be added tweatral list to be
called the Information Asset Register (‘the Regikte

notwithstanding paragraph (1), the name of maport deemed to be
of public interest shall be included on the Regjste

where the cost of third party reports or cdiasicy documents, which
have been prepared for the authority or which aeu preparation,
exceeds an amount fixed from time to time by thérmation
Commissioner, an authority shall forward to the otniation
Commissioner the names of such reports to be afdddee Register,
together with details of the cost of preparation aetails of their
status;

subject to the exemptions specified in thisvmake available to the
public all unpublished third party reports or cdtesucy documents
after a period of 5 years;

prepare and forward to the Information Commissr an annual
summary of requests for information, containing aidst of any
requests for exempt information and any other méte Information
Commissioner may reasonably require, the same tpordnded not
less than 2 months before the Information Commigsianakes his
annual report.

States %
of Jersey
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APPENDIX 4
Guidance to Officers to facilitate access to informtion

1. Applicant makes request (oral or written) for nformation

Yes Is the information
personal data?

No
v !
Refer t(') Data Is the information
Protection already in the public
(Jersey) Law domain?

I

\ 4

Was the information
created on or after No
20" Januarv 20007

Yes

\ 4

Is the information an A
agenda item or supporting No
paper or A agenda Minutes?

Yes
A 4
¥ Inform applicant that
_Release ) you must refer to your
,| information Departmental Public
and make record Records Officer
of release
before release.
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2. Referral to Public Records Officer of an Authorty

[—m Was the information Is it more than
L |

created on or after 30 years old?
20" January 20007 ‘ l

| No l Yes
A 4
Is the information
already categorised as Refer to Chief 4
exempt from Executive or < Are there any
disclosure? Chief Officer categories of
exemption that

should apply under
Yes the Public Records
No Law?

<
y

A

Are there any

categories of E\TZ]
exemption that

should apply?

Yes

A 4 A
Do not release those Release Release information
parts to which an . o only i.a.w. PR law &
. . information and

exemption applies. make record of

. make record of L
Inform applicant release release. Discuss
why and of his right - transter with
of appeal. Make Archivist.
record of refusal.

\ 4

Y

If requested, refer
to Minister &
explain appeals
process.
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3. Appeals route from application through to RoyalCourt

Apply to authority
for specific
information

Release route

Y

Route for non-
Ministerial
Authority

Referral to authority's
Public Records Officer

Release route

¥

A

Referral to Minister
where applicable

Release

route »

Information released
if not exempt

A

v

Appeal to Commissioner

Release route

Appeal to Tribunal

Release route

A 4

Exemption upheld and
no question of law raised

Appeal to Royal Court
on a question of law

Release
route

A 4

Information remains
confidential to authority

Information released
under Enforcement
Notice
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APPENDIX D
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APPENDIX E

New Zealand Ombudsmen Practice Guidelines for Weighg the Public Interest

“Assessing whether the interest in favour of withhling the information is
outweighed by other considerations which render itdesirable, in the public
interest, to make that information available

In order to answer this question, an agency wildh® take the following steps:

0] Identify whether one of the withholding grounsist out in section 9(2) applies
to the information at issue.

If it is considered that a particular withholdingognd applies, the interest
protected by that withholding ground is the reldvaterest to weigh against
other considerations favouring release.

(i) Identify the considerations which render its@table, in the public interest, for
the information to be disclosed.

Depending on the circumstances, there can be narsiderations which may
favour the release of information in the publiehest.

Section 4(&) of the Act often provides a useful starting polhprovides that
one of the purposes of the Act is:

“To increase progressively the availability of ofil information to
the people of New Zealand in order —

0] to enable theimore effective participationn the making and
administration of laws and policies; and

(i) To promote the accountabilityf Ministers of the Crown and
officials,

and thereby t@nhance respect for the laand topromote the good
governmeniof New Zealand.”

[Emphasis added]

Accordingly, when considering whether there are aogsiderations which
render it desirable, in the public interest, tocltise information, one of the
factors which an agency should consider is whetherelease of information
would promote the accountability of Ministers arfficials or promote the

ability of the public to effectively participate the making and administration
of laws and policies.

However, these are not the only matters which amagshould bear in mind
when considering whether it is desirable to makerimation available in the

public interest. Considerations which favour disd@ of the information in

the public interest are not limited to promoting@antability or encouraging
effective public participation in law making. Otlagse, the provision in

section 9(1) would have been specifically limitedthe purposes set out in
section 4(a) of the Act.

*1 Section 4(a) LGOIMA — in this regard, participatiis in terms of théactions and decisions
of local authorities”and the accountability is that 96cal authority members and officials”.
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The phrasepublic interestis not restricted in any way. Wider concepts,tsuc
as an individual’s right to fairness and naturatije in respect of the actions
of public sector agencies, should also be condideteen assessing whether
the overall public interest favours disclosure eftain information. This may

often reflect the purposes for which the informatie initially generated or

supplied, the use to which it has been put andratbes to which it may also

legitimately be put.

The following factors can often assist an agency identifying those
considerations which favour the release of inforomat

% Thecontent of the information requested

What does the information requested actually séy?he content of
the information such that its release would, in samay, promote the
public interest?

For example, does the information relate to theeadfure of public
money or will it reveal factors taken into accoumt decision making
process? If so, would the release of such infolmnaterve to promote
the accountability of Ministers or officials?

o Thecontextin which that information was generated

What is the background to the generation of therin&tion at issue?
For example, was the information generated as gl decision
making process? What stage has been reached idettiaton making
process? Releasing background information, or im&bion which sets
out the options under consideration, will often daathe public to
participate in the decision making process.

Thepurpose of the request

Although a requester is not required to explaindridier purpose in
requesting information, knowing why the informatignrequired by
the requester is often helpful in identifying thensiderations
favouring disclosure of the information and assegsihether those
considerations outweigh the interest in withholding information.

For example, a requester may seek background iat@mfrom an
agency in order to challenge certain allegationslwhave been made
against him or her that the agency is investigatingsuch cases, an
agency may need to weigh certain consideratiorsd) as promoting
that individual’s right to fairness or natural jigst, against the interests
in favour of withholding the information.

(i)  Assess the weight of these competing consitiens and decide whether, in
the particular circumstances of the case, the algiity of disclosing the
information, in the public interest, outweighs tingerest in withholding the
information.

If an agency, after identifying and weighing thesenpeting interests, finds
them to be evenly balanced then the informatioissate should be withheld.
The test under section 9(1) is not whether therea ipublic interest in

disclosure of the information, but rather, whetther considerations favouring
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the release of the information, in the public iat#r outweigtthe interest in
withholding the information.

An agency will need to consider how the public iiest is best served. Are the
considerations favouring disclosure of the inforgratsuch, that the public
interest would be best served by disclosure of #dio¢ual information
requested? While there may be a public interestlease of some information
about a particular situation, this may not necédlgshe met by release of the
particular information requested.

There is no easy formula for deciding which interedl be stronger in any
particular case. Rather, each case needs to Iseleogd carefully on its own
merits.
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APPENDIX F
Prepared by Ministry of Justice

How were the appropriate costs limits of £600 forentral government and £450
for other public authorities arrived at?

Background

During the passage of the FOI Bill, the governmaade a humber of commitments
relating to the operation of the FOI fees regime.

1) The cost of complying with a request would uag only the time taken to
locate, sort, redact, edit and send out matetia (narginal cost), but not the
time taken to consider whether or not informati®exempt.

2) The costs of FOI would be borne in large parttie public purse, with
authorities permitted, but not required to chargamnore than 10% of the cost
of complying with a request.

In accordance with these principles a draft fedgypand draft fees Order were drawn
up, but it was felt that those proposals were ukalole because they were overly
complex and difficult for public authorities to dpp

Further options were considered in accordance thide guiding principles:

. that there should be consistency with the commitsngovernment
had already given on FOI fees (in particular that10% commitment
should be adhered to);

. that the fees regime should be simple for the publiunderstand and
easy for public authorities to apply;

. that no charges should be made in the future forrmation that was
provided free at that current time.

Having considered various options, in Septemberd2@was agreed that all FOI
requests up to an upper cost limit of £600 wouldrbe. An upper cost limit of £450
would apply to local authorities.

The appropriate limit
Background

It was concluded that the £600 cost limit was @asynderstand and would cut out all
the complications and cost of collecting small pagts for FOI requests. Most
individuals would pay nothing for FOI requests amaone would face charges for
information that previously came free.

It was noted that any requests which would costentban the upper limit to answer
could either be turned down, or be charged atrhatginal cost (at the discretion of
the public authority).

In order to provide some protection against thé obanswering voluminous requests
free of charge, a cost limit lower than the costitlifor PQs (£600) was considered.
However, Ministers indicated when the FOI Act wasged that the upper cost limit
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for FOI requests would be the same as for PQs.liftis set for public authorities
could justifiably be set lower than the limit foerdral government, because central
government has more resources to cope with higinwlrequests.

Marginal costs

When the Freedom of Information Act was first passie original proposal for

calculating fees would have allowed authoritiesii@arge 10% of the marginal costs
where the cost of answering the request was belwv appropriate limit. The

Government decided that calculating 10% of the inatgcosts of every request
would be too complex both for applicants and publithorities. It could also prove
more expensive for authorities to administer thistesm once the cost of estimating
the charge, issuing the fees notice and procegsaiygnent had been taken into
account.

The ‘appropriate limit" system which the Governmadbpted met the Government’s
commitment that the cost of Freedom of Informatiequests should largely be met
by the public purse.

How was the standard rate of £25 per hour for staf€osts calculated?

In calculating the costs of answering an FOI reguyasblic authorities use a standard
cost of £25 per hour for staff to research thewvealé information and answer the
query. Thus, the £600 limit approximately equates36 days work, and the £450
limit approximately equates to 2.5 days work.

In cases where public authorities decide to charfge, their calculations are based on
the standard £25 per hour throughout rather thtimgeheir own rate of fees above
the relevant upper cost limit.

The figure of £25 was based on the average hoiatgsr charged by central
government departments in response to requests umatlr the Code of Practice on
Access to Government Information.

The standard £25 hourly rate makes the system trameparent and more consistent,
as well as making it easier for applicants andaittes to understand. It is recognised
that in some cases, the hourly cost of answeriggiagts is higher than this, but
equally in other cases, the hourly cost is lower.
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APPENDIX G

Independent Review of the impact of the Freedom dhformation Act.
A report prepared for the Department of Constitutional Reform.

Frontier Economics | October 2006
Executive summary

Frontier Economics were commissioned by the Departrfor Constitutional Affairs
to carry out a review of the operation of the Foradf Information Act (Fol). The
terms of reference for the review set out two isfoebe examined in detail:

. the cost of delivering Fol across central govemirend the wider public
sector, alongside an assessment of the key cestrsliof Fol; and

. an examination of options for changes to the ciffiee regime for Fol.
This report sets out the key findings from the gtundrelation to both of these issues.
THE COSTS OF DELIVERING FOI

After the initial surge of requests in 2005 it igtieipated that central government’s
volumes will settle at around 34,000 Fol requestsually. Of those requests which
are resolvable around 35% are likely to involve sideration of the application of
exemptions. Annually, requests to central goverrimgenerate approximately
2,700 internal reviews, 700 appeals to the InfolmmaCommissioner and 15 to the
Information Tribunal.

The total cost across central government of dealiitig Fol requests is £24.4 million
per year. £8.6 million of this is the cost of offils’ time in dealing with initial Fol
requests. The remainder is made up of overhead,dbst cost of processing internal
reviews, appeals to the ICO and the Informatiobdmal and the annual cost of the
Fol work of both the ICO and the Tribunal. Althoutite ICO and the Tribunal are
funded by central government they have cross squatisdiction not confined to
central government.

The wider public sector receives at least 87,000rEquests annually, more than
twice the number handled by central government. tdted cost of dealing with these
requests is estimated to be around £11.1 million ymar. Local authorities are
estimated to have the highest volume of Fol reguestside central government,
receiving around 60,000 per year at a cost of #isomi

It should be noted that the costs above reprekerfutl costs of dealing with requests
for information. They do not reflect the additioralsts of implementing the Fol Act.
Public bodies incurred costs in responding to mation requests prior to the
introduction of the Act, and these would need tsbietracted in order to arrive at the
true additional costs of the Fol Act. Informatiorasvnot systematically collected
across the public sector on the costs of respordimgquests for information prior to
the Act’s introduction.

Key cost drivers

The averagdhourly) cost of officials’ time in responding to Fol reqtgesvithin
central government is £34, which is substantiaighlr than the figure of £25 stated
in the current fees regulations. For central govermt, the average cost of officials’
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time for an initial Fol request is approximately582 On average, Fol requests in
central government take 7.5 hours to deal with.

The most expensive stage of work for the averagéralegovernment request is the
time spent consulting Ministers or board levelafis, which costs an average of £67
per request. The time spent considering the requsss a further £41 on average and
searching for information and reading costs a &rrth34 each. Of these activities,
only searching time is currently included in thestcocalculation to determine whether
the cost of a request is likely to exceed the gmpmte cost limit.

The average cost of central government requestsirthalve a Minister tend to be

substantially higher, costing £241 more than theraye cost of a request. This is
because requests involving Ministers require fine a half more hours work than
those that do not involve a Minister.

A key issue in terms of the cost of dealing with sothe number of very expensive
requests that occur. Approximately 5% of centralggpment requests cost more than
£1,000, but account for 45% of the combined coktsffiwials’ and ministers’ time in
dealing with initial requests. These requests tenthke almost seven times longer
than average to complete. They involve 50 hoursvofk on average relative to
7.5 hours for all central government requests. Ttexyd to involve substantially
greater proportions of time spent on reading, amrstion and consultation than is the
case for all other central government requesteolmrast, 61% of requests cost less
than £100 to deliver and account for less than d0%6tal costs.

An additional substantial driver of cost is theemmal review process and the ICO
appeals process. Individuals that request infoonatinder the Fol Act are entitled to
ask for an internal review if that information istiheld from them (or if they
consider that the authority has otherwise faileddmply with the Act). There is no
cost to the individual of initiating the review bimternal reviews are expensive for
government departments. On average, an internawswvcosts £1,208 compared to
£254 for an initial request, almost five times ascm

Although this option has not been considered is tleport, since it would require
primary legislation, it may be worthwhile considwyithe merits of introducing a
charge for the internal review and appeals prodess.example, a charge could be
introduced which was only payable where the requssappeal was unsuccessful.

Types of requestor

The work has identified five key categories of Feduestor:

. journalists;

. MPs;

. campaign groups;
. researchers; and
. private individuals.

Each of these groups tend to contain a mixture ré-aff requestors and serial
requestors. Serial requestors are those individuadstend to be experienced users of
the Act. Requests from serial requestors to cegtvaérnment take over three hours
longer on average than those made by one-off réapse@nainly private individuals).
In particular, they require a higher proportiortiafe to be spent on consideration and
consultation than requests from one-off users.
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Journalists make up a significant proportion of therial requestors identified.
Requests from journalists tend to be more comphekansequently more expensive.
They account for around 10% of initial Fol requeside to central government and
20% of the costs of officials’ time in dealing witthe requests. This equates to around
£1.6 million in total in any given year. Journaistre also more likely to request an
internal review. They account for between 450 a6d @iternal reviews at a cost of
between £500,000 and £830,000 (16% to 26% of ttad ¢ost of internal reviews in
central government).

Journalists are also one of the most significateégmies of serial requestor in the
wider public sector. They account for between 10%@ a3% of initial Fol requests
and between 20% and 45% of the costs of officisé depending on the particular
wider public sector organisation. Overall, this &igg to around £1.4 million per year.

In total, therefore, across central government tedwider public sector, journalists
account for at least £3.9 million, or 16% of th@t@osts of Fol delivery.

Requests that are not “in the spirit of the Act”

A key issue identified by almost all stakeholdeeswequests received by departments
that were not in the spirit of the Act. They aremixture of frivolous requests,
disproportionately burdensome requests and reqtiestsare explicitly designed to
test the compliance of the Act. A number of examglee provided below.

0 A request for the total amount spent on FerrerohRochocolates in U.K.
embassies.

0 A request from a vintage lorry spotter to 387 loeaithorities for the
registration numbers of all vintage lorries heldtirir stock.

0 A request for information on a sweater given tosklent George Bush by
No. 10.

o0 Multiple requests from a long time corresponderthefCPS about allegations
of criminality against him, having already beerdtttat the CPS was not the
authority to answer such questions.

0 A request for the number of eligible bachelorshie Hampshire Constabulary
between the ages of 35 and 49, their e-mail adesessalary details and
pension values received from requestor “I like nmeaniform”.

0 A request for the number of statistics of repoder with sheep and any other
animal in Wales for 2003 and, if possible, sinamrds began.

0 Arequest stating “| want to have an affair — ham ¢ make it constitutional?”

0 Repeated requests from a commercial company fantlitelephone contracts
made across government. The requestor claims fbamation goes out of
date quickly so makes requests every month to degsirtments.

0 A request for all background papers relating to hlaedling of a specific
request.
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OPTIONS FOR CHANGE
The review was asked to consider the impact of émtions:

. including reading time, consideration time and stdtation time in the
calculation of whether responding to a requestikelyt to exceed the
‘appropriate limit’;

. aggregating non-similar requests made by any lggakon (or persons
apparently acting in concert) for the purposes afcuating whether
responding to a request is likely to exceed therapriate limit’;

. reducing the appropriate limit thresholds fromitloairrent levels of £600 for
central government and Parliament and £450 forrqthbklic authorities; and

. introducing a flat rate fee for Fol requests.

The table below sets out the impact of each og(ifoh were introduced in isolation)
on the volumes and delivery costs for both cergmlernment and the wider public
sector. To understand the economic impact of eptibrothe table sets out the impact
the options would have if the cost reflective ratds£34 per hour for central
government and £26 per hour for the wider publat@eare used to calculate the cost
of dealing with requests.

Central Government Wider Public Sector
Volume reduction Reduction in cost of | Volume reduction Reduction in cost of
officials’ time officials’ time
Including reading, consideration and 2,692 £4.7m 5,492 £5.0m
consultation time
(8%) (54%) (6%) (48%)
Aggregating non-similar requests 3,598 £0.9m 8,414 £1.2m
(see footnote below)
(11%) (11%) (10%) (10%)
Introducing a flat rate fee 15,915 £3.8m 34,077 £3.9m
(47%) (44%) (39%) (38%)
Reducing the appropriate limit 128 £0.8m 1,331 £2.1m
threshold to £400 (central) and £300
(wider public sector) (0.4%) (9%) (1.5%) (20%)

Table 1: Impact of the options for change on volsrmed costs using the actual costs of delivery

(Note the volume and cost impacts in the tabletegia the impact of introducing each option oroiten. The volume and cost figures are not
additive across the options.)

The estimated cost savings related to aggregatiercanservative: they have been based on the ageragt of all Fol requests rather than the
cost of serial requests.
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Table 1 shows that allowing reading, consideratimgl consultation time to count
towards the appropriate limit, alongside aggregatis likely to have the greatest
impact on reducing the most expensive requesteveliithe same time preserving the
right of the majority of requestors to information.

Including reading, consideration and consultationet could reduce the cost of
officials’ time in central government by 54%, andutd be anticipated to have a
substantial impact on the other costs associatddRuil — particularly the costs of the
internal review and appeal process. This optionlavoesult in the exclusion of nearly
all of the top 5% of most expensive cases.

On its own, a flat rate fee is likely to have thesnsubstantial impact on reducing the
volume of requests. However, it is likely that egka proportion of requests deterred
by a flat rate fee would be the less costly oner@fuests from members of the public.
It is highly unlikely that the most expensive casesild be deterred by a flat rate fee.
This is demonstrated by the fact that a flat ret Would have a smaller impact on
costs than would counting reading consideration@mdsultation time, even though a
flat rate fee would reduce volumes by 47% (cergmiernment) compared to an 8%
reduction for reading consideration and consultetiime.

Table 2 shows the combined impact of the optionghenvolumes and delivery costs
for both central government and the wider publici@e The estimates of the volume
and value of requests that could be excluded uedeh option are calculated using
the hourly rate of £34 for central government agfl for the wider public sector. This
reflects the actual costs of Fol delivery.

Central Government Wider Public Sector
Volume reduction Reduction in cost | Volume reduction | Reduction in cost
of officials’ time of officials’ time
Requests excluded by including 13% 60% 11% 54%

reading, consideration and
consultation time and
aggregating non-similar

requests

Requests excluded on the basjs 45% 18% 37% 21%
of a flat rate fee

Combined effect of all of the 58% 78% 48% 75%
above

Table 2: Combined impact of the options for chanigeolumes and costs using the actual costs of
delivery

Table 2 shows that the combined impact of aggregatind including reading,
consultation and consideration times would be tluce volumes of requests by 13%
and costs by 60%. If a fee were to be introduceatdigition, it would reduce volumes
of requests by a further 45%, but costs by just 18Pts illustrates that introducing a
fee would largely impact on the low cost one-offjuests from the public. If all the
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options were introduced, volumes would reduce ¥ %d costs would reduce by

78%.

To illustrate the impact of the options were thereunt rate of £25 per hour to be
retained Table 3 sets out the volume impact thimaptwould have if the current rate
of £25 per hour is used to calculate whether raguesceed the appropriate limit. The
cost impact of each option is calculated usingatial hourly rates of £34 (central
government) and £26 (wider public sector).

Central Government

Wider Public Sector

Volume reduction

Reduction in cost
of officials’ time

Volume reduction

Reduction in cost
of officials’ time

Including reading, consideration 1,346 £3.2m 5,991 £5.0m
and consultation time
(4%) (37%) (7%) (49%)
Aggregating non-similar request: 2,817 £0.7m 7,315 £1.0m
(8%) (8%) (8%) (8%)
Introducing a flat rate fee 15,915 £3.8m 34,077 £3.9m
(47%) (44%) (39%) (38%)
Reducing the appropriate limit 385 £0.9m 1,831 £2.1m
threshold to £400 (central) and
£300 (wider public sector) (1%) (11%) (2%) (21%)

Table 3: Impact of the options for change on volsimed costs using £25 per hour

(Note the volume and cost impacts in the tabletedimthe impact of introducing each option oroim.
The volume and cost figures are not additive actbssoptions.)

The table shows that allowing reading, considematiod consultation time to count
towards the appropriate limit, alongside aggregeatis likely to have the greatest
impact on reducing the most expensive requestevatiithe same time preserving the
right of the majority of requestors to free infotia.

The hourly rate of £25 per hour is below the achairly cost of Fol delivery. This
means that in this scenario including reading, ictamation and consultation time
reduces the cost of officials’ time in central goweent by 37% compared to 54%
when an hourly rate of £34 is used. However, thisnario could still result in the

exclusion of the majority of the top 5% of most empive cases.

Each of the options is discussed in greater de¢dhdw.

Reading, consultation and consideration

In almost every central government department thegea relatively small volume of
requests that contribute disproportionately to tuwsts of delivering Fol. These
requests tend to be driven either by large voluaigsading material, or by the need
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for extensive consultation (time spent in considtabutside the public authority to
determine the applicability of exemptions and/a balance of the public interest) or
consideration (time spent considering the resptms$iee request under the Fol Act to
determine the applicability of exemptions and/@ bialance of the public interest).

On average, these activities count for 70% of s of central government officials’
time in dealing with initial Fol requests. Howevénge regulations currently do not
allow these activities to count towards the costwdation to determine whether the
appropriate limit has been exceeded.

From an economic perspective, there is a clearfibénencluding these activities in
the calculation, so that the appropriate limitubByf reflective of the costs of officials’
time in delivering Fol requests. If reading, comatibn and consideration time were to
be included this could lead to a substantial redadn the costs of delivering Fol.
Specifically, the cost of officials’ time in deatjrwith Fol requests could be reduced
by 54% and the most expensive 5% of cases coudthtast entirely excluded.

If this option is to be adopted, a key issue wil Hetermining an appropriate
methodology for the calculation of reading, consitien and consultation time that
allows for a consistent approach across practit®n&his is important, because
estimates of costs will need to be determined godhe work being undertaken, so
that a decision can be reached as to whether 8te abcompliance would exceed the
appropriate limit. If practitioners do not take ystematic approach, there is likely to
be a potentially substantial increase in requestsnternal review and appeals to the
ICO, with a consequent substantial increase irscost

Careful consideration will need to be given asdurbest to calculate the factors to be
counted towards the cost threshold. The measurksneéd to be administratively
simple and should not in effect provide an absokxemption to practitioners. For
reading time, one possible approach is a standzacge per page. It has not been
possible to calculate the impact of such an apprapmntitatively. This is because
information on the numbers of pages per requestoisheld centrally. However,
interviews with practitioners suggest that a chaoge page of between £1 and £2
would be appropriate and would, in most cases flective of the costs of reading
through the material in question.

For consideration and consultation it is more diffi to identify a similar type of
ready reckoner, as there is no standard metrichichva charge could be applied.
However, one possible option that could balance dbepeting requirements of
consistency, administrative simplicity and fairnés$o develop a series of graduated
standard charges for consideration and consultafiba charge could only be used to
count towards the threshold for those requests dediiely to require consideration
and/or consultation.

Moreover, the charge could be graduated to reflect:
. differences in the type of consultation requiraail
. differences in the number of bodies for which ediagion is required.

An additional issue is that the average cost pen ltd delivering Fol in central
government is £34. However, under the current Eesfregulations all costs must be
calculated using the same cost per hour of £25cBosideration and consultation in
particular, an average cost of £25 per hour subatignunder-estimates the costs of
responding to the request. This is because comagider and consultation time
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typically involve substantial inputs from seniowitiservants and often also require
ministerial or board level involvement.

Consequently, the review would recommend that tleeeeneed to consider changing
the cost per hour figure used in the calculatianerte that is reflective of the actual
costs of delivering Fol.

Aggregating non-similar requests

There are a small number of serial users of thewfwd account for a substantial
proportion of the overall costs of delivering Fekfial requestors account for 14% of
requests by volume and 26% by value.) Requests ibpdhese users tend to cost
substantially more than standard requests and ugksubstantial levels of senior
resource. A key issue is that currently non-simiequests from these requestors
cannot be aggregated to count towards the apptejiriait.

Table 1 above suggests that aggregating non-simdquests could substantially
reduce the costs of delivering Fol. The key isshat thas been identified in
implementing this option is the concern that retprsswill game the system through
behavioural changes that substantially reduce tleme and cost impacts set out
above. Requestors can currently game the systeimraspect to aggregating similar
requests. This option could potentially increase shsceptibility to gaming, as under
the Act, individuals do not have to prove theirritiges in order to make a request.
Consequently, an individual could either changettiming of requests so they fall
outside the 60 day period, or make requests framemnaus different email accounts in
order to circumvent the aggregation requirements.

Fees

Under the Fol Act it is possible to introduce & fiee for responding to Fol requests.
On its own, a flat rate fee is likely to reduce tlwdume of requests by between 40%
and 50%. However, it is likely that a large projortof requests deterred by a flat rate
fee would be the less costly one-off requests freambers of the public. It is highly
unlikely that the most expensive requestors woelddterred by a flat rate fee.

A key issue raised by stakeholders was how to imetd a payment scheme for Fol
in organisations that do not otherwise have a reqént to collect small sums of
money on a regular basis. This issue has beenifiddnas applying primarily to
central government departments, as public bodigsenwider public sector tend to
have facilities in place to deal with small paynsent

There is no quantitative information available dre tcosts of collecting a fee.
However, discussions with central government stakkdis suggested that the costs
are likely to be between £30 and £100 per fee ci@te This suggests that if a fee of
£15 were implemented, in departments where no sygean place to collect small
sums, a loss of between £15 and £85 would be madevery fee collected. This
suggests that the primary role of a fee would bdeterring requestors from making
Fol requests.

To understand the impact of this deterrent it iseseary to compare the costs and
benefits of responding to Fol requests. From amawic perspective efficiency could
be improved if a fee deterred a request where tis¢ af responding to the request
outweighed the benefits.

The benefits of Fol can be broken into three eldmetie private benefit to an
individual of the information they receive; the fialbenefit of that information being
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made available; and the aggregate benefits thateddrom a more open and
transparent decision making process.

If a fee in the range of £15 leads to substangidlictions in volumes of requests, this
suggests that the private value of those informatanuests may be low relative to
their costs. This is because if people fail to gag fee they may be indicating that
they value the information they request at lesa the fee required (£15), while each
central government request costs approximately £258verage to provide.

However, this does not necessarily imply that thermn efficiency gain as the public

value of the information and the public good vatig=ol have not been taken into

account. Discussions with stakeholders have algeated concerns about the fairness
of introducing a fee. Some stakeholders have $ewtetmay be particular groups of

individuals who legitimately wish to access infotioa but who may not be able to

afford the fee.

An alternative could be to look to introduce a mtageted fee aimed at recovering
the costs of dealing with persistent and experién@guestors. These types of
requestors tend in the majority of cases to beestgpus who require information for
commercial use: either journalists or businesseshing to gather information about
procurement options in order to create a commedeitlbase.

Responding to requests from these requestors tendssts substantially more than
dealing with requests from more casual requestorfee for this type of user could

overcome some of the concerns expressed aboveaesitiect to a flat rate fee for all

users. However, this option is potentially susd#ptio gaming, as under the Act,
individuals do not have to prove their identitiesle purpose of their request in order
to make a request.

Reducing the appropriate limit threshold

The final option for consideration is a reductionthe appropriate limit from its
current level of £600 and £450. The rationale tarhsa reduction could be a view that
the current level does not provide an approprialarite between the right to access
information and the need of public authorities tmtinue to carry out their other
duties.

The impact of this option largely depends upon ldweel the threshold is set to.
Table 1 above is based on a one third reductiothénthreshold to £400 (central
government) and £300 (wider public sector) respelti As can be seen, this has a
relatively limited impact on volumes, with an exra8 requests exceeding the central
government threshold and an extra 1,331 (1.5%)eslng the wider public sector
threshold.

ENSURING THE ACT WORKS EFFECTIVELY

Discussions with stakeholders have identified a lmemof practices that could be
addressed in order to ensure that the Act is opetras effectively and efficiently as
possible.

0 Understanding requirements under the Act.A theme that emerged from
discussions was that practitioners may be respgntbnrequests even in
situations where they are not required to do sceutigde Act. A number of
examples were provided where requests were answeved where the
appropriate limit had clearly been exceeded. Shiyilé is not clear that all
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practitioners are making full use of the provisiongelation to aggregation
and vexatious requests. If the options for charigeudsed above are to be
implemented and are to be effective, it will be artant to ensure that
practitioners are aware of the changes in the atiganls and implement them.

Simultaneous release.Discussions with stakeholders have indicated thalip
bodies are expected to operate a policy of simetias release, such that information
released under the Fol Act is made publicly avéldbrough the body’'s website or
other means. There should be greater proactivity comsistency in the approach to
Fol publication. This should reduce the costs tblipuauthorities of having to deal
with the same requests, and should make it easterequestors to access the
information they require. Moreover, if a driver @émand for commercial requestors
is the exclusivity of the information they receitleen implementing such an approach
consistently could lessen the value of the infoiomateceived and lead to a reduction
in the volume of requests. Greater proactive releasinformation should also be
encouraged.
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APPENDIX H

Jersey

DRAFT FREEDOM OF INFORMATION (JERSEY)
REGULATIONS 201-

REPORT

[to be added when the Draft Regulations arve lodged “au Greffe”]

Explanatory Note

These Regulations prescribe certain detailed matters, such as the fees that may be
charged, for the purposes of the Freedom of Information (Jersey) Law 201-

Regularion 1 defines certain terms used in the Regulations.

Regularion 2 specifies what may be taken into account by a scheduled public authority
when calculating its costs of complying with a request for information.

Regulation 3 specifies the fees that may be charged. If the cost of complying with a
request 1s £50 or less, no fee is chargeable. After that the projected cost of complying
with the request (less £50) 15 chargeable.

Regulation 4 has the effect of providing that if the cost of complymng with a request for
information would be more than £500 the request may be refused.

Regulation 5 provides that where a scheduled public authority receives a number of
requests and the cost of complying with them may exceed £500, it may, instead of
complying with the requests, make the information available to the public generally.

Regulation 6 provides that if a person or a group of people divide up a request m order
to avoid the £500 cost linut. a scheduled public authority may nevertheless treat the
requests as one request.

Regularion 7 sets out the action a scheduled public authority must take when 1t refuses
a request on the grounds that the cost of complying with it would exceed £500.

Regularion § sets out the action a scheduled public authority must take when 1t refuses
a request on the grounds that it 1s a vexatious or repeat request.
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Regulation 9 sets out the action a scheduled public authority nmst take when 1t refuses
a request for information on the grounds that the information requested is exempt
information.

Regulation 10 sets out what must happen when a person applies to The Jersey
Heritage Trust for information it holds on behalf of a scheduled public authority where
the scheduled public authority has not previously told the Trust that the information
may be made available to the public.

Regulation 11 provides how the Regulations may be referred to.

Regulation 12 provides that the Regulations come into force on the same date as the
Law._
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Draft Freedom of Information (Jersey) Regulations 201- Arrangement

DRAFT FREEDOM OF INFORMATION (JERSEY)
REGULATIONS 201-

Arrangement
Regulation
Interpretation 5
1 Inferpretation ... D
Fees 5
2 Projected COStS ... D
3 Feepayable ... .6
4 Prescribed excess amount......._.............. .6
5 Alternative means of supplymng information... .6
6 Aggregation of related requests_........_...._.. .6
Refusal of requests 7
7 Refusal of request - cost of compliance will exceed prescribed excess
AMOUNT ... T
8 Refusal of request - vexatious or repeated requests .. T
9 Refusal of request - exempt mformation.............................8
The Jersey Heritage Trust §

10 Special provisions relating to public records transferred to The Jersey

Heritage Trust. ... 8

Closing provisions 9

Citation and commencement...._...................................9

2 Commencement ... e
States 5 Draft 5 — 13th July 2010 Page -3

of Jersey

Note: page 4 is not reproduced here as it is a blpage (a feature of the legislation template)
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Draft Freedom of Information (Jersey) Regulations 201- Regulation 1

DRAFT FREEDOM OF INFORMATION (JERSEY)
REGULATIONS 201-

Made [date to be inserted]
Coming into force [date to be inserted]

THE STATES. in pursuance of Articles 15, 16, 17. 18, 19 and 54 of the
Freedom of Information Act 201-, have made the following Regulations —

Interpretation

1 Interpretation
In these Regulations —
“the Law™ means the Freedom of Information (Jersey) Law 201-;

“prescribed excess amount” means the amount prescribed by
Regulation 4;

“projected costs” has the meaning given to that expression by
Regulation 2;

“Trust” means the Jersey Hertage Trust incorporated by an Act of
Incorporation granted by the States by the Loi accordant un acte
d’incorporation a [l’association dite “The Jersey Hertage Trust”
registered on 3rd June 1983;

“working day” means any day other than a Saturday, a Sunday, Christmas

Day, Good Friday or a day that 1s a bank holiday or a public holiday
under the Public Holidays and Bank Holidays (Jersey) Law 1951

Fees

2 Projected costs

(1) In these Regulations, “projected costs”, in relation to a request for
mformation made to a scheduled public authority, means the total costs,
whether direct or indirect, that the authority reasonably estimates it is
likely to incur in —

Draft 5 — 13th July 2010 Page - 5
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Regulation 3 Draft Freedom of Information (Jersey) Regulations 201-

(a) locating;

(b) retrieving; and
(c) providmg,

the mformation.

(2) In estimating projected costs a scheduled public authority —
(a) nwst not take into account any costs mecurred to determune if the
authority holds the requested information; and
(b) must estimate the cost of staff time in locating, retrieving or
providing the information at [£40] an hour (and so in proportion
for part of an hour) for each member of staff so employed

regardless of grade.
3 Fee payable

For the purposes of Article 15(1) of the Law, the fee that a scheduled public

authority may charge for supplying information 1s to be determined as follows —

(a)  1if the projected costs 1s £50 or less, no fee is to be charged; or

(b) if the projected costs exceed £50, a fee equal to £50 less than the
projected costs 1s to be charged.

4 Prescribed excess amount

The amount prescribed for the purposes of Article 16(1) of the Law (excessive

cost of supplymg information) 1s £500.

5 Alternative means of supplying information

If 2 or more requests for information are made to a scheduled public authority

by different persons, the authority need not comply with erther or any of the

requests 1f —

(a) the information sought in the requests covers the sane subject matter or
overlaps to a sigmficant extent;

(b)  the authority estimates that the total cost of complying with both or all of
the requests would exceed the prescribed excess amount;

(c) the authority considers that it would be reasonable to make the
information available to the public at large and elects to do so:

(d) within 20 working days of receipt by 1t of the first of the requests the
authority notifies each of the persons making the requests that the
information 1s to be made available in accordance with paragraph (e); and

(e)  the authority makes the information available to the public at large within
the period specified in paragraph (d).

6 Aggregation of related requests

(1)  Ths Regulation applies where —
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Draft Freedom of Information (Jersey) Regulations 201- Regulation 7

(a) the 2 or more requests referred to in paragraph (2) relate, to any
extent, to the same or smular information; and

(b)  the requests are received by the scheduled public authority within a

period of 60 workang days.
(2) If 2 or more requests for information are made to a scheduled public

authority —

(a) by one person; or

(b) by different persons who appear to the authority to be acting in
concert or m pursuance of a campaign.

the estimated cost of complying with any of the requests is to be taken to

be the total costs that may be taken mto account by the authority. under
Regulation 2, of complymg with all of them.

Refusal of requests

7 Refusal of request - cost of compliance will exceed prescribed excess
amount
(1)  Ths Article applies where a scheduled public authority —

(a) estimates under Article 16(1) of the Law that the cost of complying
with a request for information would exceed the prescribed excess
amount; and

(b)  1s not prepared to provide the mformation requested on payment of
a fee determuined in accordance with Regulation 3(b).

(2) The scheduled public authority mwst, within the time provided for
comphiance with the request by Article 13 of the Law, give the applicant
a notice that —

(a) states that it 15 refusing to comply with the request because it
believes that the cost of complying would exceed the prescribed
excess amount;

(b)  states the reasons for so considering;

(c) contans particulars of any procedure provided by the scheduled
public authority for appealing agamst the decision to refuse to
supply the mformation; and

(d) contains particulars of the right conferred by Article 47 of the Law
(appeals to the Information Commissioner).

8 Refusal of request - vexatious or repeated requests
(1) This Article applies where a scheduled public authority considers a
request is —

(a)  avexatious request to which Article 21 of the Law applies; or

(b)  arepeated request to which Article 22 of the Law applies.
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Regulation 9

Draft Freedom of Information (Jersey) Regulations 201-

(2) The scheduled public authority must, within the time provided for
compliance with the request by Article 13 of the Law. give the applicant
a notice that —

(a)

()
(c)

(@

states that it i1s refusing to comply with the request because it
considers the request to be a vexatious request to which Article 21
of the Law applies or a repeated request to which Asticle 22 of the
Law applies, as the case may be;

states the reasons for so considering;

contains particulars of any procedure provided by the scheduled
public authority for appealing against the decision to refuse to
supply the information: and

contains particulars of the right conferred by Article 47 of the Law
(appeals to the Information Commussioner).

9 Refusal of request - exempt information
(1)  This Regulation applies to a decision by a scheduled public authority to
refuse to comply with a request for information on the grounds that the
information —

(a) 15 nformation that 1s otherwise available:

(b)  1s restricted information; or

(c) 15 qualified mformation and that, in all the circumstances of the
case, the public interest in supplying the information 1s outweighed
by the public mterest in not doimg so.

(2) The scheduled public authority must, within the time provided for
compliance with the request by Article 13 of the Law, give the applicant

a notice that —

(a) states that it refuses to provide the information requested;

(b)  specifies the exemption it considers applies;

(c) states why the exemption applies, unless doing so would disclose
exempt information;

(d) contains particulars of any procedure provided by the scheduled
public authonity for appealing against the decision to refuse to
supply the information:

(e)  if Article 23(2) of the Law applies (where published information
may be obtamed), contains the information required to be provided
under that paragraph; and

(f)  contains particulars of the right conferred by Article 47 of the Law
(appeals to the Information Commnussioner).

The Jersey Heritage Trust
10 Special provisions relating to public records transferred to The Jersey
Heritage Trust.
(1)  This Article applies where —
Page - 8 Draft 5 — 13th July 2010 States
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(a) the Trust recerves a request for mformation that relates to
mformation that 1s contamed mn a public record transferred to the
Trust by a scheduled public authority; and

(b)  the public authority has not indicated to the Trust that the public
record should be made available for public inspection.

(2)  The Trust shall consult the scheduled public authority on whether the
information is information that the Law states 1s exempt information and.
if 1t 15, whether 1t should be released.

(3) The Trust need not consult the scheduled public authority where it
considers Article 21 (vexatious requests) or Article 22 (repeated requests)
of the Law applies to the application for the information.

(4)  If the scheduled public authority advises the Trust that the information —
(a) 15 not information that the Law states is exempt information; or
(b)  that it 1s such information but may nevertheless be release,

the Trust shall provide the information requested but shall otherwise
refuse to do so.

Closing provisions

11 Citation and commencement

These Regulations may be cited as the Freedom of Information (Jersey)
Regulations 201-.

12 Commencement

These Regulations come into force on the same date as the Law.
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APPENDIX |
BIBLIOGRAPHY AND USEFUL LINKS

Balancing the Public Interest: Applying the pullterest test to exemptions in the
U.K. Freedom of Information Act 2000 by Meredithako(pub. August 2003) which
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(http://www.ucl.ac.uk/constitution-unit/publications
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2004

Freedom of Information. Balancing the Public Ing¢yeMlegan Carter and Andrew
Bouris, 2006

Independent Review of the impact of the Freedoninfdrmation Act. A report
prepared by Frontier Economics for the Departmenmt Constitutional Affairs,
October 2006:

www.foi.gov.uk/reference/foi-independent-review.pdf
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Information Bill, 27th July 1998:

www.publications.parliament.uk/pa/ld199899/Idseldtvinfo/97/9702.htm
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United Kingdom Freedom of Information Act 2000:
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Explanatory Note

With a few exceptions, this Law will give peopleethight to be supplied with
information held by public authorities.

The exceptions are —

(@) it is information that is otherwise availabfer(example, it is available
for downloading from the Web or by purchase frone tBtates’
Information Centre);

(b) it is restricted information,(for example, issclosure is prohibited by
another Law) where the public authority may refusesupply the
information; or

(c) it is qualified information, (for example, ibncerns the formation and
development of policies) where a public authorityistn supply the
information unless it is satisfied that the pubfiterest in supplying the
information is outweighed by the public intereshit doing so.

In all cases the public authority is still free sapply the information if it is not
otherwise prohibited by law from doing so.

The Law provides that a person may appeal to aorrmdtion Commissioner (the
person for the time being carrying out the funddioof the Data Protection
Commissioner) against a decision of a public author

An appeal may be made —
(@) against any amount charged by a public aushofitr supplying
information; or
(b) against a decision by a public authority nasupply information.
There is a further right of appeal to the Royal i€olihe Court’s decision is final.

At first the Law will apply to those public authtieis to which the Code on Freedom
of Information presently applies (in the Law calledheduled public authorities)
However, the Law can subsequently be extended lgulR&ons to include other

public authorities.

Details of the proposed Law follow.

PART 1 deals with interpretation.

Article 1 defines certain words and phrases used in the Lawarticular
“public authority” and “scheduled public authority”

Article 2 definesthe term “request information” and sets out whateupuired to
make an application for the supply of informatioxdar the Law.

Article 3 defines “information held by a public authority’rfthe purposes of
the Law.

Article 4 defines “information to be supplied by a publicthenrity” for the
purposes of the Law.
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Article 5 makes it clear that it is not the intention of thew, in any way, to
prohibit the provision of information.

If the provision of requested information is notolpibited by some other
enactment, a public authority may always supply thguested information
albeit the information may be designated by the Lawbe “restricted” or
“qualified” information.

Article 6 allows the States Assembly to amend specified plathe Law by
Regulations.

PART 2 sets out the general right a person has to belisdppith information held
by a public authority and how the supply may beawtsd.

Article 7 provides the general right of a person to be segplith information
in the possession of a public authority, subjedextain specified exemptions.

Article 8 sets out the circumstances in which a public aitthcan refuse to
supply requested information.

Article 9 sets out the circumstances in which a public aithean refuse to
supply qualified information — generally if it is the public interest to do so.

Article 10 requires a public authority to tell a person whas hrequested
information if the public authority holds the infoation. However, where it is
in the public interest to do so, a public authodan decide neither to confirm
nor to deny that it holds the information.

Article 11 allows a public authority to provide informatioy Bny reasonable
means — by email in many cases.

Article 12 requires a public authority to help a person whehes to make an
application for information to do so.

Article 13 sets out the time limits within which a public laotity must deal
with a request for information.

Article 14 allows a public authority to seek additional deddiout a request for
information.

Article 15allows a public authority to require a fee for slyppg information.

Article 16allows a public authority to refuse to supply imf@ation if the cost of
doing so is too high.

Article 17 deals with the situation where information has b&ansferred to
The Jersey Heritage Trust.

Article 18provides for what a public authority must do iféfuses a request for
information.

Article 19allows Regulations to be made requiring a puhlitharity to adopt a
publication scheme. However, to facilitate the iempéntation of the Law and
whether or not any such Regulations are made, Bcpadthority must prepare
and maintain an index of the information it holds.

Article 20 provides that most information held by public auities will be
available to the public if it has been held by thablic authorities for a long
time.

PART 3 deals with vexatious and repeated requests forntion.
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Article 21 allows a public authority not to comply with vexais requests —
normally those designed solely to cause adminiggratdifficulty or
inconvenience.

Article 22 allows a public authority not to comply with repeh requests from
the same person for the same information.

PART 4 deals with information that is otherwise availatii¢he public.

Article 23 makes it clear that if information is otherwisaidable to the public,

whether or not on the payment of a fee, it mayb®bbtained under the Law.
In most cases the public authority will say whehe information may be

obtained

Article 24 provides, in effect, that informationatha public authority has in
respect of a case before a court or tribunal ig amhilable in accordance with
the rules of the court or tribunal.

Article 25 exempts from the Law information a persmay obtain about
himself or herself under the Data Protection (Jgrsaw 2005.

PART 5 deals with restricted information, which a pubdigthority has an absolute
right to refuse to supply.

Article 26 makes information restricted information where dlisclosure is
otherwise prohibited by legislation, a Communityigdition or court action.

Article 27 makes information provided in confidence, wherg disclosure
would be actionable, restricted information.

Article 28 makes information needed to safeguard nationalrggaestricted

information. The Chief Minister may issue a cectiie that is conclusive
evidence that this provision applies to specifiefibimation. The justification
for the issue of the certificate can be challengeatie Royal Court.

Article 29 makes information which, if disclosed, would infye the privileges
of the States Assembly, restricted information.

Article 30 makes personal information restricted informatibrunder the Data
Protection (Jersey) Law 2005 its release wouldridavwful.

PART 6 deals with qualified information — information tha public authority must
supply unless it is in the public interest not ¢oso.

Article 31 makes communications with Her Majesty qualifiebimation.

Article 32 makes advice given by the Bailiff or a Law Officer quadt
information

Article 33 makes information that has legal professional il@ge qualified
information.

Article 34makes a trade secret qualified information.

Article 35 makes information that could prejudice the ecomoon financial
interests of Jersey qualified information.

Article 36 makes information used to formulate States polopyalified
information.
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Article 37 provides that where it is intended to publish infation within the
12 weeks after the application for the informatitre information is qualified
information.

Article 38 makes audit and similar information qualified imfation.

Article 39 makes information qualified information if its dissure could
endanger the physical or mental health of a pess@nperson’s safety.

Article 40 makes information qualified information if its diesure could
prejudice ongoing pay and condition negotiationsveen a public authority
and its employees.

Article 41 makes information qualified exemption if its dsslire would
prejudice the defence of the British Islands.

Article 42 makes information qualified exemption if its dizslire would
prejudice international relations.

Article 43 makes information qualified exemption if its doslire would
prejudice law enforcement.

PART 7 deals with the Information Commissioner and apgpeal

Article 44sets out the general functions of the Informati@m@issioner under
the Law.

Article 45 provides for the Information Commissioner’s powerissue Codes
of Practice under the Law.

Article 46 provides for the powers of the Information Comnaser to enter
premises.

Article 47 provides a right of appeal to the Information Cdssioner and
provides how the Commissioner must deal with apgpeal

Article 48allows an applicant to appeal to the Royal Coudliresj a decision of
the Information Commissioner.

Article 49 sets out what happens if a public authority fadscomply with a
notice issued by the Information Commissioner.

PART 8 provides for miscellaneous and supplemental piavss
Article 50 makes it an offence to alter information afteh@s been requested
with the intent of preventing its disclosure.

Article 51 provides that defamatory information supplied bgublic authority
on a request made under the Law does not makeutherdy liable for any
civil action against it.

Article 52 provides that each administration of the State® ibe treated as a
separate entity.

Article 53 exempts the States Assembly and any associate@sadid each
administration of the States from prosecution urderL_aw.

Article 54 allows the States to make Regulations that thée$Steonsider are
necessary or convenient for the purposes if the. Law

Article 55provides for consequential amendment to the PiR@icords Law.
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Article 56 provides for the citation of the Law.
Article 57 provides for the Law to be brought in to force by Act oétBtates

The SCHEDULE specifies which public authorities are scheduledliptauthorities
to which the Law will first apply when it is broutimto force.
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DRAFT FREEDOM OF INFORMATION (JERSEY)
LAW 201-

A LAW to provide for the supply of information held byhtic authorities;
and for connected purposes.

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [daidbe inserted]
Registered by the Royal Court [date to be inserted)]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

PART 1
INTERPRETATION

1 Interpretation
In this Law, unless a contrary intention appears —
“information” means information recorded in anyrfor

“Information Commissioner” means the person cagyoent the functions
of the office of Data Protection Commissioner regdrto in Article 6 of
the Data Protection (Jersey) Law 2805

“information that is otherwise available” meansoimhation of a type
specified in Part 4;

“function” includes a duty and a power;

“public authority” means —
(a) the States Assembly including the States Greffe
(b) a Minister;
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(c) acommittee or other body established by reiwwolwf the States or
by or in accordance with the standing orders of Btates
Assembly;

(d) an administration of the States;

(e) a Department referred to in Article 1 of thepBaments of the
Judiciary and the Legislature (Jersey) Law #965

()  a body corporate or a corporation sole esthblisby the States by
an enactment;

(g) the States of Jersey Police Force;
(h)  each parish;
“qualified information” means information of a tygpecified in Part 6;

“Regulations” means Regulations made by the Sfatethe purposes of
this Law;

“restricted information” means information of a &/ppecified in Part 5;

“scheduled public authority” means a public auttyomamed in the
Schedule.

2 Meaning of “request for information”

(1) In this Law, “request for information” meansreguest for information
made under this Law that —

(@) isinwriting;

(b) states the name of the applicant;

(c) states an address for correspondence; and

(d) describes in adequate detail the informatiQuested.

(2) In paragraph (1)(a), a request for information writing includes a
request for information transmitted by electronieams if the request —

(@) isreceived in legible form; and
(b) is capable of being used for subsequent rederen

3 Meaning of “information held by a public authority”
In this Law, information is held by a public authpif —
(@) itis held by the authority, otherwise thanbamalf of another person; or

(b) itis held by another person on behalf of ththarity.

4 Meaning of “information to be supplied by a publc authority”

(1) Inthis Law, the information held by a publigthority at the time when a
request for the information is received is the iinfation that is to be
taken to have been requested.

(2) However, account may be taken of any amendmexdeletion made to
the information between the time when the requestte information
was received and the time when it is supplied & #imendment or
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deletion would have been made regardless of theiestqfor the
information.

5 Law does not prohibit the supply of information

Nothing in this Law is to be taken or interpretesl prohibiting a public
authority from supplying any information it is respied to supply.

6 Parts and Schedule may be amended by Regulations

Parts 1, 4, 5, and 6 of this Law and the Schedutdis Law may be amended
by Regulations.

PART 2

ACCESS TO INFORMATION HELD BY A SCHEDULED PUBLIC
AUTHORITY

General right of a person to be supplied with imfiation

7 General right to be supplied with information hel by a scheduled public
authority

If a person makes a request for information held ayscheduled public
authority —

(a) the person has a general right to be suppligdthe information by that
authority; and

(b) except as otherwise provided by this Law, théharity has a duty to
supply the person with the information.

8 When a scheduled public authority may refuse toupply information it
holds

(1) A scheduled public authority may refuse to $uppformation it holds
and has been requested to supply if the information

(a) is information that is otherwise available;
(b) s restricted information; or
(c¢) is qualified information.
(2) It may also refuse to supply information it é®land has been requested
to supply if —
(&) a provision of Part 3 (vexatious or repeateguests) applies in
respect of the request;

(b) afee payable under Article 15 or 16 is notpar

(c) Article 16(1) applies (cost of supplying thedmation exceeds
the prescribed fee).
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9 Supply of qualified information
(1) If the information requested is qualified infwation, a scheduled public
authority may refuse to supply the informationtiisi satisfied that, in all
the circumstances of the case, the public intemnessupplying the
information is outweighed by the public intereshit doing so.
(2) It must otherwise supply the information.
10  Obligation of scheduled public authority to confm or deny holding
information
1 If-

(a) a person makes a request for information teheduled public
authority; and

(b) the authority does not hold the information,

it must inform the applicant accordingly.

(2) However, if a person makes a request for infditom to a scheduled
public authority and —

(@) the information is restricted or qualified infeation; or

(b) if the authority does not hold the informatidhge information
would be restricted or qualified information ifhiad held it,

the authority may refuse to inform the applicantettier or not it holds

the information if it is satisfied that, in all teecumstances of the case, it

is in the public interest to do so.
(3) If a scheduled public authority does so —

(@) it shall be taken for the purpose of this Lawhiave refused to
supply the information requested on the ground ithiatrestricted
information; but

(b) it need not inform the applicant of the specground upon which
it is refusing the request or, if the authority slagot hold the
information, the specific ground upon which it wdbtdave refused
the request had it held the information.

Supply of information and assistance

11  Means a scheduled public authority may use to pply information
A scheduled public authority may comply with a resfufor information by
supplying the information by any reasonable means.

12  Duty of a scheduled public authority to supply dvice and assistance
A scheduled public authority must make reasonalflerte to ensure that a
person who makes, or wishes to make a requesfdoiitformation is supplied
with sufficient advice and assistance to enablg#rson to do so.
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Time for compliance with request for information

13  Time within which a scheduled public authority nust deal with a request
for information

(1)

(2)

®3)

(4)

()

A scheduled public authority must deal withemjuest for information
promptly.
If it supplies the information it must do sn,any event, no later than —

(@) the end of the period of 20 working days foilogvthe day on
which it received the request; but

(b) if another period is prescribed by Regulatiomst later than the
end of that period.

However, the period mentioned in paragraphd{s not start to run —

(@) if the scheduled public authority has soughtaite of the
information requested under Article 14, until thetalls are
supplied; or

(b) if the scheduled public authority has inforntad applicant that a
fee is payable under Article 15 or 16, until the & paid.

If a scheduled public authority fails to complyith a request for
information —

(@)  within the period mentioned in paragraph (2); o
(b)  within such further period as the applicant raigw,

the applicant may treat the failure as a decisipthke authority to refuse
to supply the information on the ground that rtastricted information.

In this Article “working day” means a day otliban —
(@) a Saturday, a Sunday, Christmas Day, or Goildy;ror

(b) a day that is a bank holiday or a public hglideder the Public
Holidays and Bank Holidays (Jersey) Law 1951

14 A scheduled public authority may request additinal details

A scheduled public authority that has been reqdestsupply information may
request the applicant to supply it with furtheraidstof the information so that
the authority may identify and locate the inforroati

15 A scheduled public authority may request fee fosupplying information

(1)

(2)

A scheduled public authority that has been ested to supply
information may request the applicant to pay foe supply of the
information a fee determined by the public autlyoiit the manner
prescribed by Regulations.

The request for the fee must be made withintiime allowed to the
scheduled public authority to comply with the regfuer the information.
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16

17

18

A scheduled public authority may refuse to supplinformation if cost
excessive

(1) A scheduled public authority that has been ested to supply
information may refuse to supply the informationtiestimates that the

cost of doing so would exceed any amount prescribethe purpose by
Regulations.

(2) Despite paragraph (1), a scheduled public aityhmay still supply the
information requested on payment to it of a feeedmined by the
authority in the manner prescribed by Regulations.

(3) Regulations made for the purpose of paragraplm@y provide that, in
such circumstances as the Regulations prescribeeh ior more requests
for information are made to a scheduled public awity—

(@) by one person; or

(b) by different persons who appear to the scheldpielic authority
to be acting in concert or in pursuance of a cagmai

the estimated cost of complying with any of theuests is to be taken to
be the estimated total cost of complying with alltem.

Information stored with The Jersey Heritage Trust

Where public records transferred to The Jersey Hritage Trust

An application for information that has been transfd by a scheduled public
authority to The Jersey Heritage Trust is to beltde@&h in the manner
prescribed by Regulations.

Regulations on refusal of requests

Where a scheduled public authority refuses a reggst

A scheduled public authority that refuses a reqt@sinformation must do so
in the manner prescribed by Regulations.

Regulations on publication schemes, and obligatioa public authority to maintain

an index of information it holds

19  Publication schemes and index of information hdl
(1) Regulations may require a scheduled public aiith to adopt and
maintain a scheme that requires it to publish imfation.
(2) Paragraph (3) —
(@) applies to all public authorities; and
(b) applies to a public authority whether or notgRations under
paragraph (1) require the public authority to adoml maintain a
scheme that requires it to publish information.
Page - 196 States &

P.101/2010 of Jersey



Draft Freedom of Information (Jersey) Law 201- Alei20

(3) Each public authority, in order to facilitatket implementation of this
Law, whether immediately or at some future time,stnprepare and
maintain an index of the information that it holds.

Limit on all exceptions

20 A scheduled public authority must supply informdion held by it for a long
time
(1) If arequestis made to a scheduled publicaiithfor information that it
need not otherwise supply by virtue of —
(a) Article 29 (States Assembly privileges);
(b)  Article 31 (communications with Her Majesty);
(c) Article 34 (commercial interests);
(d) Article 35 (the economy);
(e) Article 37 (audit functions); or
(f)  Article 40 (employment),

it must supply the information if it has held timéarmation for more than
30 years.

(2) If arequest is made to a scheduled publicaitthfor other information
that it need not otherwise supply by virtue of asther provision of
Part 5 or 6, it must supply the information if éshheld the information
for more than 100 years.

(3) Regulations may exempt any information from tpeovisions of
paragraph (1) or (2).

PART 3
VEXATIOUS AND REPEATED REQUESTS

21 A scheduled public authority need not comply wit vexatious requests

(1) A scheduled public authority need not complythwia request for
information if it considers the request to be veoad.

(2) In this Article, a request is not vexatious giynbecause the intention of
the applicant is to obtain information —

(@) to embarrass the scheduled public authoritgaone other public
authority or person; or

(b) for a political purpose.
(3) However, a request may be vexatious if —
(&) the applicant has no real interest in the mftion sought; and

(b) the information is being sought for an illegitite reason, which
may include a desire to cause administrative diffyc or
inconvenience.
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22 A scheduled public authority need not comply wit repeated requests
(1) This Article applies if —

(a) an applicant has previously made a requestnformation to a
scheduled public authority that it has compliedchwitnd

(b) the applicant makes a request for informatioet is identical or
substantially similar.

(2) The scheduled public authority may refuse tgly with the request
unless a reasonable interval has elapsed betweapliaace with the
previous request and the making of the currentasiqu

PART 4
INFORMATION OTHERWISE AVAILABLE

23 Information accessible to applicant by other meaas

(1) Information is information that is otherwiseadlable if it is reasonably
available to the applicant, otherwise than under lthw, whether or not
free of charge.

(2) A scheduled public authority that refuses apliaption for information
on this ground must make reasonable efforts torimfthe applicant
where the applicant may obtain the information.

24  Court information

(1) Information is information that is otherwiseadable if it is held by a
scheduled public authority only by virtue of beimgntained in a
document —

(@) filed with, or otherwise placed in the custadya court; or
(b)  served upon, or by, the scheduled public attthor

in proceedings in a particular cause or matter.

(2) Information is information that is otherwiseadable if it is held by a
scheduled public authority only by virtue of beimgntained in a
document created by —

(a) acourt; or
(b) a member of the administrative staff of a court
in proceedings in a particular cause or matter.

(3) Information is information that is otherwiseadable if it is held by a
scheduled public authority only by virtue of beimgntained in a
document —

(a) placed in the custody of; or
(b) created by,

a person conducting an inquiry or arbitration, fbe purposes of the
inquiry or arbitration.
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(4) Inthis Article —

“proceedings in a particular cause or matter” idelsian inquest or post-
mortem examination;

“inquiry” means an inquiry or a hearing held undarenactment;

“arbitration” means arbitration to which Part 2tb& Arbitration (Jersey)
Law 1998 applies.

25  Personal information of data subject

Information is information that is otherwise aval&if —

(a) it constitutes personal data of which the aapli is the data subject, as
defined in the Data Protection (Jersey) Law 20a6d

(b) itis not exempt from Article 7(2)(a) of thaaw by virtue of a provision
of Part 4 of that Law.

PART 5
RESTRICTED INFORMATION
26  Other prohibitions on disclosure

Information is restricted information if the disslore of the information by the

scheduled public authority holding it —

(a) is prohibited by or under an enactment;

(b) is incompatible with a European Community oétign that applies to
Jersey; or

(c) would constitute or be punishable as a contexhpourt.

27  Information supplied in confidence

Information is restricted information if —

(a) it was obtained by the scheduled public authdrom another person
(including another public authority); and

(b) the disclosure of the information to the pulidi¢ the scheduled public
authority holding it would constitute a breach ohfidence actionable by
that or any other person.

28 National security

(1) Information is restricted information if exerigat from the obligation to
disclose it under this Law is required to safegusational security.

(2) Except as provided by paragraph (3), a cestiéicsigned by the Chief
Minister certifying that the exemption is requirex safeguard national
security is conclusive evidence of that fact.
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(3) A person aggrieved by the decision of the Ciihister to issue a
certificate under paragraph (2) may appeal to tbgaRCourt on the
grounds that the Chief Minister did not have reakbm grounds for
issuing the certificate.

(4) The decision of the Royal Court on the appbkalle final.

29  States Assembly privileges

(1) Information is restricted information if exengat from the obligation to
disclose it under this Law is required to avoidiafiingement of the
privileges of the States Assembly.

(2) Except as provided by paragraph (3), a cedtificsigned by the Greffier
of the States certifying that exemption is requirea avoid an
infringement of the privileges of the States Assigmis conclusive
evidence of that fact.

(3) A person aggrieved by the decision of the Geefif the States to issue a
certificate under paragraph (2) may appeal to tbgaRCourt on the
grounds that the Greffier did not have reasonatmergls for issuing the
certificate.

(4) The decision of the Royal Court on the appball$e final.

30 Personal information

(1) Information is restricted information if —
(a) itis data under the Data Protection (Jersayy R005; and

(b) its supply to a member of the public would cawéne Article 10
of that Law or a data protection principles, asraf in that Law.

(2) Information is also restricted information if —

(@) it constitutes personal data of which the agapii is the data
subject, as defined in the Data Protection (Jersaw) 20053; and

(b) by virtue of a provision of Part 4 of that Laie information is
exempt from Article 7(2)(a) of that Law.

PART 6
QUALIFIED INFORMATION

31 Communications with Her Majesty etc. and honours
Information is qualified information if it relatde —

(@) acommunication with Her Majesty, with any ath@ember of the Royal
Family or with the Royal Household; or

(b)  the conferring of an honour or dignity by theo®n.
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32

33

34

35

36

37

Advice by the Bailiff or a Law Officer

Information is qualified information if it relatee the provision of advice by the
Bailiff or a Law Officer.

Legal professional privilege

Information is qualified information if it is infonation in respect of which a
claim to legal professional privilege could be ntained in legal proceedings.

Commercial interests
Information is qualified information if —
(a) it constitutes a trade secret; or

(b) its disclosure would, or would be likely to judice the commercial
interests of a person (including the scheduledipuaiithority holding the
information).

The economy

Information is qualified information if its disclase would, or would be likely
to, prejudice —

(@) the economic interests of Jersey; or
(b) the financial interests of the States of Jersey

Formulation and development of policies

Information is qualified information if it relateso the formulation or
development of any proposed policy by a public et

Information intended for future publication

(1) Information is qualified information if at thiéme when the request for
the information is made the information is beingdh&éy a public
authority with a view to its being published withhre next 12 weeks.

(2) A scheduled public authority that refuses apliaption for information
on this ground must make reasonable efforts tanmfine applicant —

(&) of the date when the information will be pulbéd;
(b)  of the manner in which it will be published;dan
(c) by whom it will be published.

(3) Inthis Article, “published” means published —
(@) by a public authority; or
(b) by any other person.

S%tes% Page - 201
ot Jersey P.101/2010



Article 38 Draft Freedom of Information (Jerseyw.a01-

38  Audit functions
(1) Information is qualified information —
(@) if it is held by a scheduled public authorityemtioned in
paragraph (2); and
(b) if its disclosure would, or would be likely tprejudice the exercise
of any of the authority’s functions in relationaaonatter mentioned
in paragraph (2)(a) or (b).
(2) A scheduled public authority referred to inggmaph (1) is a scheduled
public authority that has functions in relationto
(& the audit of the accounts of another publitauity; or
(b) the examination of the economy, efficiency afigctiveness with
which another public authority uses its resouroegischarging its
functions.
(3) Information is also qualified information —
(@) ifitis held by the Comptroller and Auditor @@al; and
(b) if its disclosure would, or would be likely tprejudice the exercise
of any of his or her functions.
39 Endangering the safety or health of individuals
Information is qualified information if its disclase would, or would be likely
to —
(a) endanger the safety of an individual; or
(b) endanger the physical or mental health of dividual.
40 Employment
Information is qualified information if its disclase would, or would be likely
to prejudice pay or conditions negotiations that laging held between a public
authority and —
(@) an employee or prospective employee of theoaiiyh or
(b) representatives of the employees of the authori
41  Defence
(1) Information is qualified information if its dikbsure would, or would be
likely to, prejudice —
(@) the defence of the British Islands or any ehthor
(b) the capability, effectiveness or security oy aglevant forces.
(2) In paragraph (1)(b) “relevant forces” means —
(@) the armed forces of the Crown; or
(b) a force that is co-operating with those foroesa part of those
forces.
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42 International relations

(1)

)

®3)

(4)

()

Information is qualified information if its dikbbsure would, or would be
likely to, prejudice relations between Jersey and —

(a) the United Kingdom;

(b) a State other than Jersey;

(c) aninternational organisation; or
(d) an international court.

Information is qualified information if its dikbbsure would, or would be
likely to, prejudice —

(@) any Jersey interests abroad; or
(b) the promotion or protection by Jersey of anghsimterest.

Information is also qualified information if i& confidential information
obtained from —

(a) a State other than Jersey;

(b) an international organisation; or

(c) aninternational court.

In this Article, information obtained from aa®, organisation or court is
confidential while —

(a) the terms on which it was obtained requireoitbe held in
confidence; or

(b)  the circumstances in which it was obtained makeasonable for
the State, organisation or court to expect thatlitbe so held.

In this Article —

“international court” means an international coudhat is not an
international organisation and that was established

(@) by aresolution of an international organizatid which the United
Kingdom is a member; or

(b) by an international agreement to which the &émhiKingdom was a
party;
“international organization” means an internationadanization whose

members include any two or more States, or anynomfasuch an
organization;

“State” includes the government of a State and angan of its
government, and references to a State other tliaeyJeclude references
to a territory for whose external relations the tddiKingdom is formally
responsible.

43 Law enforcement

Information is qualified information if its disclase would, or would be likely
to, prejudice —

(&) the prevention, detection or investigation wme, whether in Jersey or
elsewhere;
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(b) the apprehension or prosecution of offenderethdr in respect of
offences committed in Jersey or elsewhere;

(c) the administration of justice whether in Jerseglsewhere;

(d) the assessment or collection of a tax or dutypfoan imposition of a
similar nature;

(e) the operation of immigration controls whethedersey or elsewhere;

() the maintenance of security and good order iisops or in other
institutions where persons are lawfully detainad; o

(g) the proper supervision or regulation of finahsiervices.

PART 7
THE INFORMATION COMMISSIONER AND APPEALS

44  General functions of the Information Commissione

(1) The Information Commissioner must —

(@) encourage public authorities to follow good qtice in their
implementation of this Law and the supply of infatron; and

(b)  supply the public with information about thiaw.

(2) Each year the Information Commissioner mustppre a general report
on the exercise by the Information Commissionenisfor her functions
under this Law during the preceding year.

(3) The report must be laid before the States Abienas soon as
practicable.

45  The Information Commissioner may or may be requied to issue a Code of
Practice

(1) Regulations may permit or require the InformatCommissioner to issue
a Code of Practice for the purposes of this Law.

(2) Regulations made under paragraph (1) may, titicpéar, prescribe —
(@) the subject matter to be addressed by a CoBeacfice;

(b) any consultation that must be undertaken orajab that must be
obtained before a Code of Practice is issued; and

(c) the effect (if any) of complying or of not cotyimg with a Code of
Practice.

46  Powers of Information Commissioner to enter prenses, to require the
supply of information and to inspect information

(1) For the purpose of carrying out his or her fiows under this Law the
Information Commissioner shall have such power —

(@) to enter premises;
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)

®3)

(b) to require the supply of information; and
(c) toinspect information,

as may be prescribed by Regulations.

Regulations made under this Article may providethe Commissioner
to have access to information the provision of Wwhic

(@) is prohibited or restricted by or under an émaot;

(b) is incompatible with a European Community oalign that
applies to Jersey; or

(c) would constitute or be punishable as a conterhpourt.
Regulations made under this Article may prowide

(a) for the creation of offences; and

(b) the imposition of fines.

47  Appeals to the Information Commissioner

(1) This Article applies to a decision by a schedypublic authority —

(@) as to the amount of a fee payable by virtueAdicle 15(1)
or 16(2);

(b) as to the cost of supplying information for tipairpose of
Article 16(1);

(c) to refuse to comply with a request for informaton a ground
specified in Part 3 (vexatious or repeated reqyests

(d) to refuse to comply with a request for inforimaton the ground
that the information is otherwise available;

(e) to refuse to comply with a request for inforimaton the ground
that it is restricted information; or

(f)  to refuse to comply with a request for inforinat on the grounds
that it is qualified information and that, in dflet circumstances of
the case, the public interest in supplying the rimfation is
outweighed by the public interest in not doing so.

(2) A person aggrieved by a decision of a schedplellic authority to
which this Article applies, may appeal to the Imi@ation Commissioner.

(3) The appeal may be made on the grounds thdt theacircumstances of
the case the decision was not reasonable.

(4) The Information Commissioner must decide theeap as soon as
practicable but may decide not to do so if the Cdgaioner is satisfied
that —

(a) the applicant has not exhausted any complpioisedure provided
by the scheduled public authority;
(b) there has been undue delay in making the appeal
(c) the appeal is frivolous or vexatious; or
(d) the appeal has been withdrawn, abandoned owiopisy
determined by the Commissioner.
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®)

(6)

The Information Commissioner must serve a eotithis or her decision
in respect of the appeal on the applicant and enstheduled public
authority.

The notice must specify —

(@) the Commissioner's decision and, without reweal the
information requested, the reasons for the decisind

(d) the right of appeal to the Royal Court confdriog Article 48.

48  Appeals to the Royal Court

(1)

(2)

®3)

(4)
()

An aggrieved person may appeal to the RoyalkiCagainst a decision of
the Information Commissioner under Article 47.

The appeal may be made on the grounds thdt itheacircumstances of
the case the decision was not reasonable.

The appeal must be made within 28 days of tindormnation
Commissioner giving notice of his or her decisiortite applicant.

The decision of the Royal Court on the appbkallde final.

Where the appeal was in respect of a decisipnthie Information
Commissioner not to decide an appeal, the RoyaktGoay direct the
Information Commissioner to decide the appeal.

49  Failure of a scheduled public authority to compt with a notice by the
Information Commissioner

(1) This Article applies where, on an appeal undeticle 47, the
Information Commissioner has served a notice orcleduled public
authority that contains one of the statements getnoparagraph (2) and
the authority has not supplied the information @tadance with the
notice after —

(a) failing to appeal under Article 48; or

(b) having appealed, having lost the appeal.

(2) The statements mentioned in paragraph (1) are —

(@) that the fee payable by virtue of Article 15¢¥)16(2) should be
less than the fee determined by the authority dmat the
information should be supplied on payment of the dpecified in
the notice;

(b) that the cost of supplying information for thmurpose of
Article 16(1) should be less than the cost deteechiby the
authority and that the information should be swggblon payment
of the amount specified in the notice;

(c) that the refusal by the authority to comply hwié request for
information on a ground specified in Part 3 (vexasi or repeated
requests) was not reasonable and that the infamathould be
supplied;

(d) that the refusal by the authority to comply hwi request for
information on the ground that the information watherwise
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®3)

(4)

available was incorrect and that the informatiorowth be
supplied;

(e) that the refusal by the authority to comply hwva request for
information on the ground that it is restrictedoimhation was
incorrect and that the information should be sugali

(f) that the refusal by the authority to comply lwia request for
information on the grounds that it is qualifieddrhation and that,
in all the circumstances of the case, the pubterest in supplying
the information is outweighed by the public intériesnot doing so
was not a reasonable decision and that the infeamahould be
supplied.

The Information Commissioner may certify in fivrg to the Royal Court
that the scheduled public authority should supghe tinformation
requested in accordance with the notice but héedféd do so.

The Court may inquire into the matter and magldvith the scheduled
public authority as if it had committed a conteraptourt after hearing —

(@) any witness who may be produced against or emalb of the
public authority; and

(b) any statement that may be offered in defence.

PART 8
MISCELLANEOUS AND SUPPLEMENTAL

50 Offence of altering, etc. records with intent tgrevent disclosure

(1) This Article applies if —
(@) a request for information has been made tohedided public
authority; and
(b) under this Law the applicant would have beefitled to be
supplied with the information.
(2) A person is guilty of an offence and liableatéine if the person —
(a) alters;
(b) defaces;
(c) blocks;
(d) erases;
(e) destroys; or
(f)  conceals,
a record held by the scheduled public authoritythwihe intention of
preventing the authority from supplying the infotioa to the applicant.
(3) Proceedings for an offence under this Artickalls not be instituted
except by or with the consent of the Attorney Gaher
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51 Defamation

(1)

)

This Article applies if information supplied bg scheduled public
authority to an applicant under this Law was swggplio the scheduled
public authority by a third person.

The publication to the applicant of any defamnatmatter contained in
the information is privileged unless the publicatis shown to have been
made with malice.

52  Application to the administrations of the States

(1)

)

In this Law each administration of the Statetibe treated as a separate
person.

However, paragraph (1) does not enable an asimaition of the States to
claim for the purposes of Article 27(b) that thedlibsure of information
by it would constitute a breach of confidence awige by another
administration of the States.

53  States exempt from criminal liability

(1)

(2)

This Article applies to the following public #horities —
(a) the States Assembly including the States Greffe

(b) a committee or other body established by theeStor by or in
accordance with the standing orders of the Stasseibly;

(c) an administration of the States;
(d) the Judicial Greffe;
(e) the Viscount's department.

A public authority to which this Article apph is not liable to
prosecution under this Law but Article 50 appliesatperson acting on
behalf of or employed by such an authority as pligs to any other
person.

54  Regulations

The States may make Regulations the States consigernecessary or
convenient for the purposes of this Law.

55  Public Records (Jersey) Law 2002 amended

(1) The Public Records (Jersey) Law 2062 amended as specified in this
Article.
(2) In Article 1(1), the definition “open accesgipd” is omitted.
(3) In Article 9(c), for “in accordance with thisalv” there is substituted “in
accordance with the Freedom of Information (Jerkayy 2012".
(4) In Article 11(0), “subject to Article 27(5),5iomitted.
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(5) In Article 22(3), for everything after “a recbthat” there is substituted
“contains information that is information that, ftre purposes of the
Freedom of Information (Jersey) Law 201-is information that is
otherwise available or is restricted or qualifiatbrmation.”.

(6) Parts 5 and 6 are repealed.
(7) Articles 39 and 40 are repealed.

56 Citation
This Law may be cited as the Freedom of Informagimrsey) Law 201-.

57 Commencement

(1) This Law shall come into force on such day aydas the States may by
Act appoint.

(2) Different days may be appointed for differenv\gsions of this Law or
for different purposes.
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SCHEDULE

(Article 1)

SCHEDULED PUBLIC AUTHORITIES

The States Assembly including the States Greffe.
A Minister.

A committee or other body established by resofutif the States or by or
in accordance with the standing orders of the Statsembly.

An administration of the States.
The Judicial Greffe.

The Viscount’s department.
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