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PROPOSITION

THE STATES are asked to decide whether they are afpinion -

(@)

(b)

(€)

to agree that a new position of CommissioneiStandards should be
established in Jersey to investigate alleged besaci the Code of
Conduct for elected members and make recommendatonthe
Privileges and Procedures Committee following anwchs

investigation;

to agree that the Commissioner for Standadgsuld be made
responsible for keeping the operation of the Cofi€anduct and
associated procedures under review and for makiognnmendations
for change as necessary;

to request the Privileges and Procedures Ctteenio bring forward
for approval the necessary legislation to giveafte the proposal.

PRIVILEGES AND PROCEDURES COMMITTEE
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REPORT

The Privileges and Procedures Committee as prdyicosistituted initiated a review
of the operation of the Code of Conduct for eleateeinbers, and this review was
taken forward after the 2011 elections by the pre€ammittee.

PPC issued a comprehensive Consultation Documedd(Z12) on 19th March 2012
(seeAppendix) setting out some of the problems that had beentified with the
operation Code since its introduction and raisingnamnber of questions for
consultation. These were —

1. Should there be an independent CommissioneSfandards or an
independent Investigation Panel in Jersey?

2. Should the manner in which complaints can bemittdd be
amended?
3. What aspects of inappropriate behaviour or pgie@nduct should be

covered by the Code of Conduct?
4, Should complaints be investigated in privateha public manner?

5. Is the current investigation process fair or utthoan alternative
approach such as adversarial approach, where memaberable to
call and cross-examine witnesses in public, be tmeidvestigations?

The Committee received a very disappointing respdadgts consultation, with only
one reply being received. The Committee has thexdfad to make its own decisions
on the appropriate way forward without the benaffihput from other members.

As explained in the Consultation Document, the Cdttem considers that one of the
most significant problems with the current procedurfor investigating alleged

breaches of the Code of Conduct is that PPC iduadahroughout the entire process.
This means that the Committee must initially coaesigthether there are grounds to
investigate a complaint and, if it thinks that #heare, it must then investigate the
matter itself and make adjudication at the enchefgrocess. If a complaint is upheld,
the Committee also needs to decide what sanctioedommend when making the
adjudication.

It can, in practice, be difficult for PPC to deaitlwthe different phases of an
investigation separately. For example, in makingrétial decision on whether there
are grounds to accept a complaint and begin arsfigaion, it is almost impossible
for the Committee not to stray into the actual stigation and adjudication stages,
and this is clearly unsatisfactory. In addition, iaslicated in the Consultation
Document, political considerations can interfer¢hi@a Committee’s deliberations as it
is clearly difficult, in practice, for any group @bliticians to set aside all political
allegiances and views when considering a compédout a political colleague. There
are often criticisms as a result that the processifair and not impatrtial.

PPC believes that the evidence from other jurigzhst as summarised in the
Consultation Document, shows that a post of indépehCommissioner for Standards
works extremely well in other parliaments. A Comsiiger is able to undertake the
initial investigation into a complaint in an entir@bjective and impartial way. He or
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she can interview the various parties as requicad, call for documents and other
evidence, and can then make a recommendation otherha not he or she considers
that the Code has been breached. In some casiedpamal resolution of a complaint
is possible if the Commissioner is able to agreth whie member concerned that a
complaint can be resolved by an apology or thraayhe other action.

It is important to stress that the Commissionerstirer jurisdictions do not make the
final decision in relation to a complaint. In orderensure that the important principle
of internal self-regulation of parliaments is redpd, the Commissioners simply
report their findings and recommendations to tHevent parliamentary committee
responsible for standards. This committee then méhke formal decision on the case
and decides whether to recommend any sanctiorcdnaplaint is upheld. PPC was
nevertheless reassured to note that it is almdstand of in other jurisdictions for the
committees to do anything other than ratify the @ussioner's recommendations.
Once the Commissioner has undertaken a thoroughobjettive investigation it

would, in practice, be very difficult for a parli@mtary committee to attempt to
‘second-guess’ the outcome of the Commissioner'skwés a result the system
provides, in practice, a robust independent systérimvestigation into complaints

against elected members without affecting the itgmbrprinciple of internal self-

regulation by elected members to avoid any interfee in the process by the courts.

As stated in paragraph (a) of the proposition, PP&sking the States to agree that a
new post of Commissioner for Standards be createtbisey. The Commissioner’s
role would be similar to that of the officeholdars Westminster, Edinburgh and
Belfast as described in the attached ConsultatimcuBent.

Complaints that an elected member had breache@dtle of Conduct would initially
be submitted to the Commissioner, who would comsidether there were grounds to
investigate the complaint. If the Commissioner dedi that there were grounds to
investigate, he or she would undertake the invastig and, in doing so, could
interview the complainant, the member concerned ang other person the
Commissioner wished to see. The Commissioner wbale statutory powers to call
for all relevant documentation as part of the itigagion. Once the Commissioner had
completed the investigation, he or she would surisaaris or her conclusions in a
report to PPC. This report would then be providethe member under investigation,
who would be given the opportunity to address Pifore the committee made its
final adjudication.

Having concluded that a new post of CommissioneiStandards should be created,
PPC decided that other matters raised in its ctatgad, for example the manner in
which complaints should be submitted, should bet kepabeyance until after the
appointment of the new officeholder. In practice ttew Commissioner will need to
establish procedures and guidelines on the operafithe system, and it seems fairer
to leave these matters to the Commissioner to méter Paragraph (b) of the
proposition makes it clear that the Commissiondl lvé responsible for keeping the
operation of the Code under review and making recendations, as necessary, if
amendments are needed to Standing Orders or to lethislation. This is entirely in
accordance with the way in which the Commissioogerate in other jurisdictions.

The volume of complaints in Jersey is fortunatelatively small, and PPC does not
consider that the position of Commissioner would abdull-time position. As the
volume of work would vary from month to month, t@emmittee’s intention is that a
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Commissioner should be recruited who would be #bleork a flexible number of
hours as required. The position of Commissionek lvalan important role, and it will
be necessary to recruit a person of proven expexieninvestigations to ensure that
the work can be undertaken fairly and thoroughBCRonsiders that there would also
be merit in following the Westminster practice ppainting a Commissioner for one
non-renewable 5 year period, as the work of the @msioner is likely to be
unpopular in some quarters, and the fact that ppeiatment is non-renewable means
that the Commissioner never has to be concerneaat aldether or not decisions he or
she takes could influence any decision on re-appeint.

It will be necessary to enact legislation to previd statutory basis for the
Commissioner’s work and, if this proposition is epged, PPC will bring forward the
necessary draft legislation. The legislation wdlver matters such as the powers that
the Commissioner will need to obtain documents asguire the attendance of
witnesses. In addition, the Commissioner will néede provided with appropriate
legal protection to undertake the work. The neadstme primary legislation will
unfortunately mean that there will be a delay befmiCommissioner can be appointed,
but PPC will do all it can to bring the legislatidorward for approval as soon as
possible.

Financial and manpower implications

PPC does not consider it would be reasonable teatxhis important work to be
undertaken on a purely honorary basis, and corssitiet a daily honorarium should
therefore be payable. The exact level of this paymeuld need to be determined,
but the Committee considers that a daily rate simfior example, to that payable to
the Chairman of the Jersey Appointments CommisisidiRely to be appropriate. The
total annual cost would hopefully not exceed £10,&0£15,000and PPC is willing
to find this sum within the existing States Assegnilidget. The Commission would
be provided with administrative support through 8tates Greffe, which currently
deals with the administration of complaints for P&l which could therefore divert
these staff resources to work with the Commissiamstead.
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REPORT
1. Introduction

The new Privileges and Procedures Committee apgmbiimt November 2011 has
decided that it intends to review the operatiorthef Code of Conduct for elected
members in an attempt to address some of the wifis that have been identified in
recent years in relation to the Code and the proesdfor investigating alleged
breaches of the Code.

The new Committee has already reached an initiaiclogion that the present
procedures for the investigation of alleged breachee unsatisfactory and the
Committee considers that it may be appropriate nivoduce some element of
independent involvement in the investigation praced so that PPC itself is no
longer involved throughout the whole process wheoraplaint is dealt with.

Before making final recommendations for change he Assembly, PPC would
welcome views from States members and others ofollegving 5 questions —

1. Should there be an independent Commissioner Standards or an
independent Investigation Panel in Jersey?

2. Should the manner in which complaints can bensitidd be amended?

3. What aspects of inappropriate behaviour or peic@nduct should be covered
by the Code of Conduct?

4, Should complaints be investigated in privateha public manner?

5. Is the current investigation process fair onsth@n alternative approach such
as adversarial approach, where members are allalltand cross-examine
witnesses in public, be used for investigations?

The background to each of the above questions vengin Section5 of this
Consultation Document. In order to assist respatsdePPC has also included in
Sections 2 to 4 of this Consultation Document taekiground to the current Code in
Jersey and the research into the operation of Cod€®nduct in a number of other
jurisdictions which PPC has considered.

Responses to the Consultation should be sent toPtheleges and Procedures
Committee Clerk, c/o States Greffe, Morier Houge Helier, Jersey, JE1 1DD; or by
e-mail to a.goodyear@gov.jeResponses should be received no later than Tyesda
1st May 2012.

2. Background to the present Code of Conduct

The initial ‘in principle’ decision to introduce @ode of Conduct was taken by the
States in 2003 (P.32/2003) and the Code and tleiagsd investigation process were
then included in the new Standing Orders that cam force in December 2005.

There has only been one small change to the Cade 2005, namely an amendment
to clarify that members must not disclose publialyy discussion that takes place
in camerain the Assembly (the present Code as set out me@de 3 to Standing

Orders is attached at Appendix 1). The requirerf@mmembers to abide by the Code
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is set out in Standing Order 155 which states tAat elected member shall at all
times comply with the code of conduct set out inestule 3.

The investigation process is set out in Standinge®r 156 to 158 (attached at
Appendix 2).

Under Standing Order 156 all complaints must berstied to PPC, but PPC cannot
accept any complaint: (i) which is made anonymaquélywhich, in the opinion of
PPC is frivolous, vexatious or unsubstantiated(iigrfrom a person who is not a
member of the States if the complaint concerns sv@mbken by, or actions of, an
elected member during a States meeting.

Standing Order 157 provides that when PPC hasm#ton, whether or not received
from a complainant, that suggests that a memberhaag acted in breach of the Code
it must, without delay, inform the member conceraed investigate the act. If the
complainant or the member alleged to have breatieedCode is a member of PPC,
that member can take no part in the investigation.

Standing Orders provide that the investigation lmamindertaken by PPC itself or by a
panel of 3 persons. Standing Order 157 statesotimtf the 3 members of any such
panel must be a member of the States (althoughaumssarily a member of PPC) but
the other 2 members do not have to be States membee panel must nevertheless
be chaired by a States member appointed by PPh{nggaf course, that if only one

States member was appointed to a panel that parsold have to be its chairman).

Standing Order 157(8) makes it clear that PPCfitsail still undertake any part of the
investigation even if a panel has been appointécvistigate. The member who is the
subject of the complaint has the right to addrdss persons investigating the
complaint (whether they are PPC itself or a paaet) when doing so has the right to
be accompanied by a person of his or her choice.

When the investigation stage is complete and tmelp@f any) has reported to PPC

the member concerned once again has the rightdiessl PPC (accompanied by any
person of his or her choice) and PPC must therddeehether or not it considers that
a breach of the Code has occurred. The Committest then report its conclusion to

the member concerned and may inform the State®iefotitcome, and any action

taken, through a report or statement. Standing ISrdee silent on the nature of any
‘sanctions’ that can be imposed if PPC concludes ¢éhbreach has occurred but in
practice the range of sanctions available include —

) a private letter to the member concerned drgvattention to the breach and
advising the member to avoid such conduct in theréy

(i) a public report or statement giving detailstioé breach but not recommending
any further sanction;

(i) the lodging for debate of a proposition ofhsere;

(iv) the lodging of a proposition seeking the sumgen from the States of the
member concerned. Standing Order 164(7) sets eutmdximum length of
any suspension, and the periods range from 7 aays Ist suspension during
a 3 year term to 28 days in the case of a 3rd lssestuent suspension during
the same term. Standing Order 164(4) states thegraber loses half of his or
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her remuneration during a second suspension andofalhis or her
remuneration during any third or subsequent suspen@No remuneration is
lost during a first suspension.)

To date, successive PPCs have always been reltetaaguire a member to apologise
for a breach, as they have considered that anyogpathould be genuine and a
‘requirement’ to apologise might simply force a nimmto make an apology that was
not heartfelt. The Committee has also been consdbat a member ‘required’ to
apologise might refuse to do so, or might make l&Hearted apology that did not
satisfy the requirement, and further action wotlkhtbe needed.

There is no current provision in Standing Orders &y monetary ‘fine’ to be
imposed in respect of a breach unless the Statesosuspend a member for at least
the second time during a 3 year term of office.

3. Perceived difficulties with the present investigtion process

Since the Code of Conduct first came into forceereghhave been a number of
perceived difficulties that have been identified Isyccessive Privileges and
Procedures Committees. Some of the difficultiestified, in no particular order, can
be summarised as follows —

) Investigations can occasionally take an extignheng time to conclude.
Despite PPC’'s best efforts, there are often manytihso between the
submission of a complaint and the conclusion ofitlkestigation.

(2) There is occasionally an interaction with othbescesses such as criminal or
data protection investigations, and this means BRC cannot deal with
complaints in a timely manner and may not subsetyube able to deal with
the complaint without ‘re-opening’ an issue thas afready been investigated
and dealt with in another way.

3) Concerns have been expressed on a number asions about the fact that
PPC holds the hearings and meetings in relatidoréaches of the Code in
private and not in public. (A submission made t&€CR® the then Deputy of
St. Martin in April 2010 is attached at Appendix 3n addition, some
members have been concerned that the process doedlow a member
under investigation to call witnesses or to crosmgne the complainant at a
PPC meeting.

4) To date, the option of using a panel with noat& members for
investigations has never been used, although PR®@deasionally appointed
a sub-committee of its own members as a paneluestigate a complaint.
The use of a sub-committee does, however, meanthbaprocess can take
longer, and the member under investigation hagigie to address both the
sub-committee and PPC itself when the investigdiesmbeen completed.

(5) The restrictions in Standing Order 156, pattidy the fact that PPC cannot
accept a complaint that it considers to be “friwdp vexatious or
unsubstantiated” have occasionally caused diffiesilbecause the provisions,
albeit inserted in Standing Orders for valid reastmallow PPC to dismiss
complaints with no merit, mean that the Committeesihmake a form of
judgement at the outset. This can be particulafficdlt when the Committee
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(6)

(7)

(8)

(9)

has to decide whether a complaint is ‘unsubstadiatbefore any
investigation has been undertaken. Successive dt@emmembers have
clearly found it difficult to avoid making ‘judgemes’ on the merits of a
complaint and on whether or not they consider ¢hhteach has occurred at
this very early stage. Because a separate invéetigganel with non-States
members has never been used, PPC has been invblwed the very
beginning to the very end of the process and hasfibre been responsible
for —

0] agreeing that a complaint can be accepted(itg Order 156);
(ii) investigating the complaint;
(i) making a final adjudication on whether ortraobreach has occurred.

Some complaints are about what some may cansalde minor issues

relating to private conduct, for example, the tafidanguage used; whereas
other complaints might appear to be politically ivated to cause political

difficulties for a particular political opponent dhe complainant. This has
often been perceived to be the case when the coraptais another States
member. In addition, PPC members have occasiofallgd it hard to set

aside their own political allegiances when congidecomplaints about their

colleagues.

Some complaints are submitted with very littleckground information and
with no reference to the part of the Code thatrtienber is alleged to have
breached. PPC is often left to try to work out vhggart of the Code the
person complaining is referring to and, in pragctiiteis likely that some
complainants may not even have read the Code bgfitmitting a complaint.

There are limited sanctions if a breach of @wge of Conduct is identified,
particularly when the breach is not serious endiogmerit a vote of censure
or suspension. Members of the public and States bmemoccasionally
comment that the Code has no ‘teeth’.

Concerns have been expressed to PPC by somdererhat there is no
appeal against PPC’s decisions and that this rajgestions about the human
rights compliance of the current process.

One of the most significant issues above is perlibpsfact that PPC is usually
involved in the current process from the very bemjig to the very end. There is no
real separation between the ‘investigation’ of mpkaint and the final adjudication on
whether or not a breach has occurred. This cost@gsiatly with other jurisdictions,
including the UK House of Commons and the Scotflshliament, where there is an
independent Commissioner appointed to undertakialiimivestigations.
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4, Position in other jurisdictions

In order to understand the work of the Commissisrard the interaction with the
parliamentary committees that deal with complaitiis, Greffier of the States visited
Westminster and Edinburgh on behalf of the previ®tBC to meet both the
2 Commissioners and staff of the committees that wih the Code of Conduct at the
House of Commons and in the Scottish Parliament,saibsequently reported back to
PPC.

4.1. Parliamentary Commissioner for Standards — Hose of Commons

The key features of the present arrangement atithuse of Commons in relation to
the investigation of breaches of the Code of Cohdimme into being in 1995
following recommendations by the Committee on Saéadsl in Public Life chaired by
Lord Nolan and associated recommendations of tlecSEommittee of the House on
Standards in Public Life. The recommendations viere new Code of Conduct for
MPs, an improved register of members’ interests,iradependent Parliamentary
Commissioner for Standards, and a strengthened @t@emon Standards and
Privileges. The first Parliamentary Commissioner &andards was appointed in
1995.

The arrangements in place at Westminster represerareful balance between the
need to put in place an effective machinery foralging high standards of conduct,
with a strong independent element, whilst stillgemying Parliament’s control over its
own affairs to ensure that parliamentary sovergigmd autonomy is preserved from
interference by the Courts. The traditional right tbe House of Commons to

discipline its own members is a central elementretation to the concept of

parliamentary autonomy.

Although the system for upholding standards of cmtdh the House of Commons is
described as one of ‘self-regulation’ there is méwadess a strong independent element
in the process because of the involvement of thar@igsioner. The Commissioner is
responsible for taking the decision on whether air to investigate a complaint, for
undertaking the investigation and for making a neeendation. The preservation of
the House’s right to self-regulation arises becdhseHouse itself retains the ultimate
responsibility for deciding the shape of the inigegion system and for taking final
decisions in relation to individual cases arisiimgaddition, because the Commissioner
is an Officer of the House of Commons appointedthy House, his work is not
subject to oversight or interference by the Courts.

The independent Commissioner is appointed followingerviews involving the
Chairman of the Committee on Standards and Priede@ senior members of the
House of Commons staff and an external member ftben United Kingdom
equivalent of the Appointments Commission. Recondadons are made to the
House of Commons Commission (the overall superyidmody of the House of
Commons administration chaired by the Speaker) hvhoeets and interviews
candidates before selecting one nominee. The ajppeir is then formally presented
to the House of Commons for ratification and theaptment is for a 5 year non-
renewable term. The Commissioner, Mr. John Lyon €Byressed the view to the
Greffier that the non-renewable nature of the ampeoént was, in his view,
particularly important, as the Commissioner knewt tthis work was likely to be
unpopular in some quarters and the fact that thgoiapment was non-renewable
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meant that the Commissioner never had to be coedeabout whether or not
decisions he or she took could influence any dewisn re-appointment.

The Commission’s principal duties can be summarisefbliows —

) overseeing the maintenance of the Register embkrs’ Interests and the
other Register of Interests for members of staffjrjalists and all party
groups;

(2) advising on the registration and declaratiomtgrests in conjunction with the
Registrar of Members’ Interests;

3) advising the Committee on Standards and Pgegseon the interpretation of
the Code of Conduct;

(4) monitoring the operation of the Code and thegi®er and making
recommendations to the Committee;

(5) receiving, investigating and reporting to then@nittee on complaints against
members.

The Commissioner’'s work is very largely dominateygl tmatters relating to the
Register of Interests and he deals with virtuallycomplaints on members’ general
conduct. This appears to be a significant diffeeefitom the nature of the complaints
that are normally submitted to PPC in Jersey. Tode(f Conduct for MPs makes it
clear that the Code applies to members in all aspEaheir public life, but the Code
does not seek to regulate what members do in ploealy private and personal lives.
The Commissioner sets a very high threshold bdfesmming involved in relation to
complaints about members’ behaviour where the caim@ht alleges that the member
had brought the House into disrepute. The Commssipointed out that the wording
in the Code of Conduct (which is mirrored in therging of the Code of Conduct in
Jersey) which states that members must “never tal@gemny action which would
bring the House of Commons, or its members gemneiatb disrepute” referred
specifically to action which brought the House liteg its “members generally” into
disrepute. The Commissioner takes the view thatGbde does not therefore cover
conduct that simply brings the member himself orsék into disrepute unless the
action clearly brings the entire House or its membeto disrepute as well. A recent
review of the House of Commons Code undertakenhiey@ommissioner and the
Committee on Standards and Privileges (HC 1579ighdadl on 8th November 2011)
made it clear that purely private conduct shouldha® outside the scope of
investigation under the Code unless the conductseasiatant as to bring the whole
House into disrepute. In his memorandum to the Citt@enas part of the review the
Commissioner wrote —

“35. (...) | consider that it should be made explitiat the Code should not
normally apply to a Member’s public life wherestnot related in any way to
their membership of the House. It should also motrmally apply to his or her
private and personal life. | recognise the diffimd, identified by the
respondents, in making any exception to this pronisBut | consider that
there are potentially greater difficulties for timegrity and reputation of the
House — and for public confidence in Parliament #@sdinstitutions — if,
despite the extremity of the conduct, the Houseeisn to be powerless to
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defend its reputation. | consider, therefore, thatCode should recognise that
there may come a point where the Member’s condudatertain extremely
limited circumstances is so serious and so blataait it causes significant
damage to the reputation of the House. In my juddritevould be potentially
even more damaging to the reputation of the Housé the public's
confidence in the Code of Conduct (which is onét®key purposes) if the
House were unable to take action to express impgdi®val and uphold its
standards in such circumstances. But the conducldvteed to be so serious
and so blatant as to make it imperative that thesdde given the opportunity
to consider the damage done to the reputation rtedrity of the House of
Commons as a whole or of its Members generally. thedHouse should not
consider any damage done to the reputation andrityteof the individual
Member. That would be a matter not for the House,for the electorate to
judge.”

The Commissioner is the sole gatekeeper in deciduhgther to investigate a

complaint that is submitted to him. The CommitteeStandards and Privileges cannot
ask him to investigate a matter he does not wishtestigate. The Commissioner

can, at any stage in the investigation processnidssa complaint and he does not
need to go to the Committee to seek permissiotof & inquiry. In addition he has

the ability, through a rectification procedureask the MP to deal with the matter that
has led to the complaint. This would normally bedisn cases where an MP has
overlooked to register an interest and the Comomnsiis satisfied that the error is a
genuine oversight. These cases would not be reféorédhe Committee unless they
raised a wider issue in which case the Commissiomsgrreport to the Committee.

Complaints against MPs must be submitted to the ri@iesioner in writing and he
insists they are signed and that the complainasmtsga full postal address. Complaints
submitted by e-mail only are therefore not accdptabnce the Commissioner
receives a complaint he will write to the MP comesl and set out in his letter the
guestions that he wishes to have answered. TheshMRpiected to respond in writing
to the Commissioner and there may be several egelsaof correspondence before
the Commissioner’s initial questions are answelfetthe MP requests a meeting with
the Commissioner at this stage, the meeting islypunéormal and no evidence is
taken. The Commissioner is happy to talk to MPsualibe process that will be
followed, but he will not deal with the MP on a radormal basis at this stage in the
proceedings and will not allow the member to bangwyer to any informal meeting.

Once the written exchanges with the MP concerneccancluded, the Commissioner
may need to obtain information from other witnesdds is able to contact anyone
who may help to clarify the facts of the complaiaithough he does not apply strict
rules of evidence as in a criminal case and is ewitimg to receive hearsay evidence
if it assists his investigation. In relation to qoaints relating to the declaration of
interests, the Commissioner will often seek infaiora from the authorities of the
House of Commons to get relevant documentary ecilen

Once the Commissioner has assembled all the ietiglence, he will provide this to
the MP and arrange an interview with him or here Qommissioner writes to the MP
approximately one week before the interview setdogthe key question areas that he
wishes to cover; although he does not send a @rbatim list of the questions he
intends to ask. The MP is notified that he candanother person to the interview if
he or she wishes to. The Commissioner interviewsMIP in the presence of one of
the Commissioner’s colleagues who subsequentlyyoexia note of the meeting. The
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meetings are not tape-recorded and the note mergtynarises the questions and
answers. The note is sent to the MP after the mgedtr him or her to agree its
contents.

The Commissioner made it very clear that the pmbesfollowed was not in any way
similar to a Court process and no cross-examinatibrwitnesses was possible.
Instead, the Commissioner saw his role as simdathat of a continental ‘Juge
d’Instruction’ (investigating Magistrate).

Once the Commissioner’'s investigation is completewhll prepare his report and
show the MP concerned the factual summary. Thisusilially be structured with an
introduction, a summary of the relevant rules retpato the complaint, details of the
investigation and the Commissioner’s findings ilatien to the facts. This section will
include any facts that are not in dispute, infoiorateceived from witnesses and the
member’s own response to the complaint. The Coniomiss will only add his final
conclusions when the report goes to the Committe8tandards and Privileges.

In reporting to the Committee, the Commissioner ngiwes an opinion of the
seriousness of the breach of the Code of Conduut iEoncludes that a breach has
occurred. The recommendation on the seriousne#iseobreach is a relatively new
provision, having been introduced following theamenendations of Sir Christopher
Kelly, KCB, in the light of the MPs’ expenses scahd

The Commissioner is always present when his réparbnsidered by the Committee
on Standards and Privileges, but the actual decimicthe Commissioner’s findings is
one for the Committee alone. In general the Comongs has a very much ‘arm’s
length’ relationship with the Committee as, althbdwe will attend the Committee’s
fortnightly meetings and report on progress, hd willy give factual information
about the number of complaints he is dealing witl the stage he has reached. He
will never, during the investigation stage, infothe Committee what the complaint
relates to and will not go into details.

The Commissioner’s investigation work is undertakatirely in private although it is
his policy, if asked by a member of the public loe tmedia, to confirm that he has
initiated an inquiry. The Commissioner confirmedttBome queries had been raised
over the human rights compliance of the proceduse tie followed, although his own
view was that this was not a real concern as hadlidnake judgements in cases, and
the results of his investigations were considengdhle Committee on Standards and
Privileges and then, if necessary, by Parliameetfit

The Commissioner explained that there are occayjonPs who do not wish to
co-operate with his inquiries and who refused tewaar his initial letter. In these
circumstances, the Commissioner reminds the memtetbe requirement of the
Code of Conduct that they must co-operate at aljest with his inquiry and in
practice this usually has the desired effect. Altiftohe could approach the Committee
to report instances of non-co-operation, he hashadt cause to do so to date, and
would prefer not to do this in view of the independe of his role in relation to the
Committee. The Commissioner has found that many WtPaot accept his findings
but, as the final adjudication on a breach of tbeeCis a matter for the Committee on
Standards and Privileges, the fact that a membgrmaaaccept the Commissioner’s
findings does not affect the outcome of the conmplai
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The Commissioner has found that, on occasionsgtigeran interaction between
criminal investigations and complaints made to lamg as a result he has established
a protocol with the Metropolitan Police to set dhe interaction between police
investigations and complaints under the Code ofddon In cases where there is a
clear allegation of criminal conduct such as framdax evasion, the Commissioner
will simply advise the complainant to go to theipel If the Commissioner believes
that criminal offences may have been uncoverednduhis investigations he will
contact the police, although he cannot hand over ewidence collated in the
investigation as the papers may be covered byapaelntary privilege and cannot
therefore be used in the course of a criminal itigagon. In addition, as mentioned
above, the Commissioner does not gather eviden@ dominal standard, and the
police must therefore undertake their own invesiiga and evidence-gathering
procedures. There are nevertheless occasions wgrgficeint delay can occur for the
Commissioner if he is waiting for the outcome gfdice investigation. In one case,
relating to an MP’s failure to record in the Regisbf Members’ Interests donations
he had received in respect of his campaign fottiele@s deputy leader of his political
party, the investigation by the Commissioner waspsaded for 10 months pending
the completion of a police investigation into thedated failure by the member to
report the donations to the Electoral Commissidmictvwas a criminal offence.

4.2 House of Commons Committee on Standards and Rilieges

At the House of Commons further information was gtdufrom the Clerk to the
Committee on Standards and Privileges.

The Clerk indicated that the Committee considetest the Commissioner system
worked extremely well, as the Commissioner wasames ways an ‘insider’ to the
parliamentary system and yet fiercely independentralation to his work. The

Commissioner had huge moral authority and was wesibected. Realistically it was
therefore extremely difficult for the Committee disagree with his findings. The
Commissioner's reports were extremely comprehensimel therefore left the

Committee little room for manoeuvre, although trarnittee would still give its own

views on matters after considering the Commissienmeport.

The Clerk confirmed that the Commissioner gave amgy minimal information to
the Committee during the course of his investigeiinto a complaint. When his
investigation and report were complete, they werd $o the Clerk under cover of a
memorandum from the Commissioner, and the Clerk foevarded the report to the
MP concerned. This would therefore be the firstetithat the MP had seen the
conclusions of the Commissioner because, as medtiabove, the conclusions are
not included in the initial version of the repoensto the MP by the Commissioner for
factual checking.

The Committee takes the view that complaints maatidmlt with quickly, as this is in
everyone’s interest. The MP concerned is invitedjitee written comments to the
Committee within a matter of days and invited t@reise his or her right to appear
before the Committee. The MP is reminded that heher is not permitted to lobby
members of the Committee on Standards and Prigledg@ut the complaint. When
the report is sent to the MP who is the subjedhefcomplaint, it is also sent to the
members of the Committee.

In most cases the report is sent to the membenrdnesday and he or she is invited
to respond by the following Monday. Most memberd vaply and, although some
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take issue with the Commissioner’'s conclusions, ynaill simply accept the
conclusions and not challenge the results of tiestigation. If the MP concerned
wishes to give oral evidence, the Committee wilaglenaking its conclusions for one
week to allow the evidence session to be arranged.

If the MP does not wish to give oral evidence te @ommittee, the Chairman, the
Commissioner and the Clerk will meet on Monday oeatain the Chairman’s initial
thoughts on the Commissioner’s report. The follayitay (which is only 6 days after
the report has been sent to the member) the Coeamitill meet and discuss the
Commissioner’s report with him. After any discussithe Committee will arrive at a
conclusion and this will be done almost without eption by consensus without the
need to take any formal vote. It is the Committewsmal practice to issue the report
as soon as possible and this is normally done mvithdays of the meeting. In
summary, the entire process from the transmisdidineoCommissioner’s report to the
Committee to the publication of the Committee’s saduent conclusions is usually
undertaken in just over one week. The member whbdssubject of the report will
only be given one hour’s notification before pultion to avoid any leaks. The Clerk
explained that there were only very rarely delayshe Committee process. These
could occur because of factual queries or becaws€ommittee could not agree on
conclusions although, in these circumstances, & eanmon to adjourn for no more
than 24 hours before reaching a final conclusion.

It is important to note that the Committee procegdiare undertaken in private, and if
an MP wishes to give oral evidence in his or hen awitigation this is not done in
public. There is no provision for the process todme adversarial and MPs are not
permitted to call withesses or cross-examine anyefiere the Committee. In addition
the Committee will not permit MPs who are the sabjaef complaints to be present
during the Committee’s deliberations on the cadee Tommittee’s view on this
matter was referred to in its fifth report of th@0® — 2010 Session in relation to a
complaint against Mr. Brian Binley MP where the CGoittee wrote in its report —

“25.  We did not assent to Mr. Binley’s request tgplesent at our discussion of
the Commissioner's memorandum. To have done saveunke been contrary
to the long standing practice of Committees of tHeuse that their
deliberations are carried out in private. As an iGdf of the House, the
Commissioner attends such meetings at our reqteestswer any questions
that we may wish to put to him on the content efr&ports. A member who is
the subject of an investigation by the Commissidmear ample opportunity to
make his case; first, in the course of the Commssis investigations; then,
should the complaint be upheld, in written or cealdence to this Committee;
and finally, should a sanction be recommended, henfloor of the House.
Mr. Binley was told that he could ask to attend @mmmittee to give oral
evidence but he declined to dm”s

The Clerk stated that the main criticism of the @dttee, particularly from the
public, was in relation to the sanctions imposethe Tmain sanctions that the
Committee can recommend are suspension (in veigusecases), the withdrawal of
salary without suspension (which is in some wafaia of fine) or the removal of the
resettlement grant that is paid to MPs on leavifigen In addition, the Committee
can recommend that a member is required to ap@dagithe House of Commons, and
this can occasionally be done in writing. Both Cassioner and the Clerk expressed
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the view that MPs do regard an apology to the Hassa serious sanction as they
consider it to be a public humiliation.

If the Committee recommends a sanction such asera&m or withdrawal of salary,
this must be agreed by the House of Commons anatiamis put to the House by the
Leader of the House inviting the House to endotse recommendations of the
Committee. Although the MP who is the subject @ tiebate is theoretically entitled
to participate in the usual way in this debate,rthamal convention is that the member
concerned frequently does not participate at all,iithe member does, it is generally
only to apologise before leaving the Chamber. brcfice the debates are not lengthy
or controversial and are usually unanimously agtsetihe House without the need for
a formal division.

4.3 Scottish Public Standards Commissioner and th8tandards, Procedures
and Public Appointments Committee

The system used in the Scottish Parliament to tigage alleged breaches of their
Code of Conduct is not dissimilar to the Westminstestem, although there are some
small but important differences in the process.

The current Scottish Public Standards Commissiokter,D. Stuart Allan, was first

appointed in April 2009 as the Scottish Parliament&tandards Commissioner.
Following the coming into force of the Scottish IRementary Commissions and
Commissioners etc. Act 2010 on 1st April 2011, wwek that Mr. Allan also did as

Chief Investigating Officer for the Standards Comssion for Scotland (a separate
body which investigated breaches of the Code ofddonfor local authorities and

other public bodies such as National Park AuthesjtiNHS Boards or Community
Justice Authorities) was combined into one sindfie®.

In relation to his work investigating complaintsaagst Members of the Scottish
Parliament, the Scottish Public Standards Commissiois an independent
investigator of complaints that an MSP has breactied Code of Conduct, the
Interests of Members of the Scottish Parliament28€6 or other provisions.

There are certain restrictions on the duties ofGbenmissioner. As in Westminster,
he does not decide on sanctions as this is a niatté4SPs. Unlike his counterpart at
Westminster he does not give advice on standasdessas, in Scotland, the Clerks to
the Standards, Procedures and Public Appointmeatsntittee are responsible for
doing this. He cannot deal with complaints aboutigterial action as these must be
submitted to the Office of the First Minister. Iddition, he cannot deal with
complaints about conduct in the Chamber or duringh@ittee meetings as these are
addressed by the Presiding Officer or Committeev€oear (Chairman) respectively.
Further, he cannot deal with complaints about eegemt and liaison with
constituents by MSPs, and these are referred toPtesiding Officer to resolve
informally.

The complaints process in the Scottish Parliamentnidertaken in 4 distinct stages
and the Commissioner takes part in Stages 1 aBthge 1 requires the Commissioner
to consider whether a complaint submitted to hiradmissible. To be admissible the
complaint must be relevant, namely concerning thedact of an MSP and not be an
‘excluded complaint’, namely one falling into thetegories referred to in the
paragraph above. The complaint must involve a piatebreach of the Code of
Conduct and must therefore relate to the conducthef MSP during his or her
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parliamentary duties. The complaint must name ti8Moncerned and identify, and
be signed by, the person making the complaint. tA¥estminster, e-mail complaints

are not acceptable. In addition, the complaint meistte to a matter that occurred no
more than one year from identifying the probleme T@ommissioner must be of the
view that the complaint is of sufficient substatcevarrant further investigation. It is

of note that the Commissioner’s annual report far period 1st April 2010 to 31st

March 2011 identifies that 35 complaints were reegiduring the year (including

5 carried forward from previous years) and, of ¢1e80 were considered to be
inadmissible, 2 were withdrawn, 2 were still ungetial consideration on 31st March

and only one had been taken to Stage 2.

If the Commissioner decides that a complaint isiadifole, the investigation moves to
Stage 2, which requires the Commissioner to ingastti whether he believes the MSP
did indeed carry out the conduct complained of dnsly, whether this meant that the
rules were breached. The Commissioner will undertekmuch of the investigation as
possible by correspondence, and he has formalt@tatpowers to compel witnesses
and require the production of documents. If neagdsa will see the complainant, the
MSP concerned and any relevant third parties, dinthtarviews are tape-recorded,
unlike the position at the House of Commons whesérgle written note is made of
such meetings. The investigation nevertheless tpkee entirely in private. At the
conclusion of Stage 2, the Commissioner reportthéo Standards, Procedures and
Public Appointments Committee and, before subngttis report to the Committee,
the member concerned is given first sight of thaftdreport and can suggest
corrections.

Stage 3 of the process involves consideration ef @emmissioner’s report by the
Standards, Procedures and Public Appointments CtieeniThe Committee will
consider, in private, the report and any represienta on the report that have been
made by the member who is the subject of the cantplBhe Committee is not bound
by the Commissioner’s findings and may decide thagrees with the findings and
conclusion, or may refer the complaint back to t@emmissioner for further
investigation or clarification. The Committee iss@lentitled to conduct its own
investigation. If the Committee concludes that eaoh of the Code of Conduct has
been committed, it will then decide whether to raotend sanctions and report to the
Scottish Parliament.

Stage 4 involves the Scottish Parliament decidimganctions if the breach is referred
to the Parliament by the Standards, Proceduresahtic Appointments Committee.
The Committee will lodge the relevant motion and fcottish Parliament will then
debate and vote in the usual way on whether osattions should be applied. There
have, to date, only been 2 debates following aeSBagrocess and, unlike the position
in the House of Commons referred to above, theee therefore no established
conventions on whether or not the member concemédparticipate. The MSP
concerned is clearly entitled to participate if theshe wishes, and in one of the
2 debates the member concerned chose not to spbakeas in the other case the
member spoke robustly in his own defence to chgéiehe Committee’s conclusions.
The Scottish Code itself does not provide an exhaudist of sanctions that can be
applied, although sanctions can involve restricfimm participation in proceedings
relating to a particular matter or exclusion frothproceedings of the parliament. In
addition, in certain circumstances, rights and if@ges such as access to certain
facilities may be withdrawn from the member. Ex@basfrom proceedings will lead
to a consequential loss of salary and thereforemetary penalty.
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It is of particular note that, as at the House ofmthons, the procedures followed in
Edinburgh are also undertaken entirely in privatgil the end of Stage 3 if the
Committee decides to recommend sanctions to Patiannlike the position at the
House of Commons where the Commissioner will camfihat he is dealing with a
matter, the Scottish Commissioner is not even pgegdchio disclose whether or not he
has received a complaint in any particular casd, M8Ps are prevented by statute
from disclosing that a particular complaint is lgeinvestigated. Although there may
be leaks of information and speculation in the ragthere is therefore no official
information at all given about any complaint orestigation procedure until the end
of Stage 3.

The Commissioner explained that there is inevitably occasions, some interaction
with criminal investigations, and this problem antuated in Edinburgh because the
Scotland Act 1998 (which established the Scottiahidment) makes it a criminal
offence to fail to register an interest, to declare interest or to undertake paid
advocacy. Any member who is found to have committedoffence is liable on
conviction to a fine not exceeding level 5 on thmt8sh Standard Scale (currently
£5,000). This is a significant difference from tpesition at Westminster, where
failures to register are dealt with entirely by IRanent and are not criminal offences.
(The extent of parliamentary privilege is signifitig restricted in Scotland compared
to the position at Westminster and Jersey.) As sultreof the criminal offence
involved, the Commissioner must suspend his ingastn if he believes that a breach
of the provisions of the Act has occurred, and hestnthen report to the Procurator
Fiscal who will determine whether to pursue theteraas a criminal offence. In one
particular case a delay of some 7 months had caguwnce the Commissioner had
made a reference to the Procurator Fiscal.

The Commissioner tries at all costs to avoid ineatent in dealing with complaints of
what might be called ‘disrespectful behaviour’ bi part of members. In his opinion
the behaviour had to be extremely poor before haldveven consider becoming
involved, and it had to be clear that the behavibad taken place as part of a
member’s formal parliamentary duties and not singhlying his or her private life.
The Commissioner made a similar distinction whesergng complaints concerning
matters such as Internet blogs. He stated thatdwddwnake a distinction between a
private blog run by a member, where he would nabbe involved at all, and an
official blog which was run by a member in relatimnhis parliamentary duties. He
had, on one occasion, investigated a blog run Bgattish member where a member
of staff employed by the MSP had placed inapprogmaaterial on the blog.

The Commissioner expressed the view that it wasxaremely subjective matter to
deal with disrespectful behaviour, as it was ultihafor the electorate to decide what
form of behaviour was acceptable for members. Is weerefore difficult for any
independent investigator to express a view on fh@rapriateness or otherwise of
conduct in respect of matters such as the languegpa by a member. The
Commissioner did mention that issues of inappré@canduct were more common in
his work for local government matters although,reglaring this work, he did not feel
it was appropriate to investigate matters that it arise directly from an elected
official’'s public duties.
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4.4 Northern Ireland Assembly

The Committee on Standards and Privileges of thethm Ireland Assembly
undertook a full review of the Code of Conduct hiattjurisdiction and published its
report to the Assembly on 18th May 2010.

The current structure used in Northern Irelanddealing with breaches of the Code
of Conduct mirrors the procedures described abowvthe House of Commons and the
Scottish Parliament, with a system of a Commisgiamel a Committee on Standards
and Privileges.

The initial recommendation that a Commissioner &hde appointed was made by
the Northern Ireland Committee on Standards andgil€ges in 2001 and, as an
interim measure, the Assembly Ombudsman was apubintdischarge the functions
of Commissioner for Standards as well. The Assenldembers (Independent
Financial Review and Standards) Act (Northern id)a2011 created a separate office
of Assembly Commissioner, and the Assembly is culyerecruiting to fill this
position.

The Committee’s report published in May 2010 presich very useful summary of
some of the issues that need to be consideredhitioreto the most appropriate means
of maintaining and enforcing a Code of Conduct telected Members. The

Committee took advice from across the United Kingdand Ireland, and its report
summarises its conclusions in a number of diffeazeas.

In considering the issue the Committee decideatsider the following points —

» what the role, responsibilities and powers of agefsbly Commissioner for
Standards should be;

* whether the position of an Assembly CommissionerStandards should be
placed on a statutory basis;

* how an Assembly Commissioner for Standards shoalldpointed,;
* what the terms and conditions of any appointmeghiribe;

* what the role of the Committee on Standards andil€yes should be in
dealing with alleged breaches of the Code of theddot;

* what the role of the Assembly should be in dealiitlp alleged breaches of
the Code of Conduct.

In relation to modifying and maintaining a Code Gbnduct, the Committee
concluded that the current responsibilities wereablly acceptable, namely that the
Committee itself had responsibility for recommemgdimodifications to the Code of
Conduct while the Assembly had responsibility foctually agreeing those
modifications. The Committee did, neverthelesseaghat it would be appropriate for
the Commissioner, who has responsibility for inteting the Code during the course
of investigations, to be able to draw to the Cortemris attention areas of the Code
which may need to be reviewed or amended.

Page - 20
P.4/2013



Having reviewed the overall structure used in Nemthlreland for dealing with
complaints, the Committee concluded that there neaiindamental problem with the
current structure. The current process, much athenHouse of Commons or the
Scottish Parliament, involves the Commissioner ivog complaints and
investigating admissible complaints. In Northeraldnd the Commissioner cannot,
however, rule that a complaint is inadmissible emgt make this recommendation to
the Committee for a final decision on inadmissihiliThe role of the Committee on
Standards and Privileges is therefore to dismissptaints brought to its attention by
the Commissioner which he or she considers to hdnmissible, and to consider
reports on admissible complaints from the CommismioThe Committee must then
determine whether breaches of the Code of Condwet bccurred, and recommend to
the Assembly that specific sanctions be imposediembers who have breached the
Code. The Northern Ireland Assembly itself has easpility for imposing sanctions
on members who have breached the Code of Conduesponse to reports from the
Committee on Standards and Privileges.

During its inquiry the Committee heard evidencerfreome who were opposed to any
sort of self-regulation for the Northern Irelandsambly and who therefore felt that
the current roles described above were inappreprihe Committee received some
responses to its consultation suggesting that tbenr@ssioner should not only
investigate alleged breaches of the Code, but dhadgb determine whether or not the
Code had been breached and then, if he or shedeoedi it appropriate, impose
sanctions. Having considered these views, the Ctieeninevertheless decided that it
would not be appropriate for the various roles poders relating to the investigation
process to be vested in one single individual whouldr have had unilateral
responsibility for enforcing the Code. The Comnategreed that it was important in
terms of the Northern Ireland Assembly’s credipifior the Assembly to be seen to be
showing leadership in respect of conduct mattele Tommittee believed it was
important that the Code of Conduct representecttiiective view of the Assembly
on what constituted appropriate and acceptablevi@ivaand, in common with other
jurisdictions, it was therefore important for thesembly itself to take responsibility
for enforcing the Code.

The Committee considered whether the Assembly Casionier for Standards should
be able to initiate his or her own investigatiotoithe conduct of members without
having first received a complaint. Under the curr8tanding Orders in Northern

Ireland, the Commissioner is only able to invesggahen a matter is referred to him.
The Committee received differing views on this &ssas there were some who
believed it was essential to ensure public confidein the investigation system that
the Commissioner should be able to investigate ematthat were, for example,

reported in the media, without the need for a fdrooanplaint. Others who expressed
a different view felt that a power of discretiorr the Commissioner could call into

guestion the Commissioner’s judgement whenever lsh® decided whether or not to
investigate a matter. The Committee eventually kated that the Commissioner
should be able to initiate his or her own invedtaawithout a formal complaint, as it

felt it would not be acceptable for the Commissione be prevented from

investigating where there were significant, legéten and evidential concerns in
relation to the conduct of members, but where mo&b complaint had been made.
The Committee nevertheless felt that the Commigsishould only launch his or her
own investigation when he or she was quite satidfiat there was a sound evidential
base to justify an investigation, and the Commifadethat the Commissioner should
make preliminary inquiries in respect of a membeoaduct before concluding that a
‘self-start’ investigation was appropriate. The Coittee also felt that it should retain
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its own power to refer a matter to the Commissidoerinvestigation, although the
Committee envisaged that this would only ever oat@xceptional circumstances.

The Committee considered whether the current iitabdf the Commissioner to

dismiss a complaint that he or she considered indmmissible, as referred to above,
was appropriate. The Committee recognised thatettremuld be some value in
allowing the Commissioner to dismiss complaintst theere clearly inadmissible

without reference to the Committee. Having con®dethe merits of change, the
Committee nevertheless concluded that the currestes was appropriate, as giving
the Commissioner the power to determine whethenaira complaint should be

investigated would fundamentally alter his or heler The Commissioner would

effectively become a decision-taker in terms of th#écome where someone had
sought to make a complaint, and the Committee \ei¢hat it was more appropriate
for the power to dismiss a complaint as inadmisstbl remain with the Committee.
The Commissioner would nevertheless continue toigeoadvice on admissibility to

the Committee to assist Committee members in tegiision-making.

The Committee considered whether or not the Comamies should have the ability
to recommend a sanction when reporting to the Cdimeni The current Northern
Ireland Standing Orders prevent the Commissior@n fdoing this. The Committee
received no evidence during its consultation thatduld be appropriate to allow the
Commissioner to suggest an actual sanction, althatigvas suggested that the
Commissioner should be able to include in any regorindication of the seriousness
of any breach as a guide to what an appropriatetisarmight be, and the Committee
concurred with this suggestion.

The Committee considered whether there was anydioroie for outsiders in the
investigation process. The Committee received enmiddrom the United Kingdom
Committee on Standards in Public Life recommendingt the Northern Ireland
Committee on Standards and Privileges should haiesaat 2 lay members with full
voting rights. This suggestion was made becaus&st felt that the inclusion of lay
membership would be a useful step in enhancingipalteptance of the robustness
and independence of the Assembly’s governance geraents in relation to the
conduct of members. The Committee noted that themritee on Standards and
Privileges at the House of Commons had alreadycatedd that it was willing to
consider the appointment of independent lay membEne Committee was not
unsympathetic to the suggestion and, although demao final recommendation, it
agreed to consider this matter further, having olted with other jurisdictions such as
the House of Commons. Subsequent enquiries withHinese of Commons have
ascertained that there has been no progress tmdappointing lay members to the
Committee on Standards and Privileges.

A significant issue considered by the Committearduits review was whether any
appeals procedure should be introduced in relatmrdecisions reached by the
Committee on Standards and Privileges. Althoughesofthe submissions received
by the Committee suggested that some appeal merhastiould be introduced, the
Committee finally concluded that there should netebformal appeals mechanism,
principally because of the practicalities of id&ntig a suitable body to which appeals
could be made. The Committee noted that the mgsifsiant decision against which

a member might wished to appeal would be a decibprthe Northern Ireland

Assembly itself to impose a sanction, and the Cdbaicould not think of any

suitable body to deal with appeals against suclsides on the basis that it would be
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unsatisfactory to allow the Courts to intervenehwtiie proceedings of the Assembly.
It is of interest that the Committee received emae from the Northern Ireland
Human Rights Commission during its inquiry, andemmber of that Commission gave
his views on the desirability of an appeal mechariisthe following terms —

“In principle every legislature around the world @hld be capable and
confident enough to regulate itself, without havingdraw the Courts in to
determining whether its members have breachedwts roiles. If the process
were to be seen as being open to appeal to a highat that, in turn, would
create all sorts of Article 6 requirements aboutogedural details. For
example it would raise questions about whether neesnban be obliged to
answer questions or to participate in what wouldhastvise be voluntary
procedures and about whether members would be leshtito legal
representation in any hearing before the CommitfEe.turn an internal
regulatory process into what would essentially b@dicial process appears
to be an unnecessarily complicated thing to dodé¢/aot see any need for the
final decision of the Committee, communicated ta approved by the
Assembly, to be subject an appeal to an outsidg.tou

In agreeing that there should not be any appeahamésm, the Committee concluded
that it was of critical importance to ensure thatre was procedural fairness in the
process for considering complaints. The Committes wf the view that the existing

process for considering complaints was procedurtly, but agreed that further

measures might be necessary to bolster procedaiale$s and, in particular, to

enhance the existing opportunity for members whe @ubject to investigation to

participate and contribute to proceedings onceGbemissioner’s report had been
sent to the Committee.

The final matter considered by the Committee camegithe method of appointing an
Assembly Commissioner for Standards.

The Committee agreed that the role of the Assen@ynmissioner for Standards
should be set out on a statutory basis, and theéhBior Ireland Assembly subsequently
approved the Assembly Members (Independent FinbRegiew and Standards) Act
(Northern Ireland) 2011 mentioned above to achtbisgobjective. The Act gives the
Commissioner the power to call for witnesses andudents, statutory protection
from defamation, and protection from the requiretrterdisclose information. It is a
criminal offence not to co-operate with an investign of the Commissioner. In order
to safeguard the position of the Commissioner, thet provides that the
Commissioner can only be dismissed by the Assebly whole, with any resolution
for dismissal needing to be passed with the suppbrat least two-thirds of the
members voting.

During its review, the Committee considered tha @ommissioner role could be a
part-time position and that the post-holder coutdplaid a daily rate plus an annual
retainer. The Act provides that the appointmeribisa 5 year non-renewable term to
allow the appointee to commit to a long-term progree of work without looking
over his or her shoulder wondering whether a resapment would come.
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4.5 States of Guernsey

The States of Guernsey approved a Code of Conduanémbers of the States of
Deliberation in 2006, and the Code mirrors vernselg many provisions of the Jersey
Code, although it also includes certain other mattieat are covered by provisions of
Standing Orders in Jersey on issues such as teptret gifts and hospitality.

The initial investigation of complaints in Guernsisynevertheless undertaken very
differently from the procedures used in Jersey. Btates of Guernsey have
established a States Members’ Conduct Panel, tipoge of which is to investigate
complaints in relation to alleged breaches of tbdeCof Conduct.

The States Members’ Conduct Panel comprises a i@aajra Deputy Chairman and
8 ordinary members appointed in writing by the Rliag Officer (Bailiff) for a period
of 5 years. Members of the States and their spoaisesiot eligible to serve on the
Panel.

Any complaint alleging that the conduct of a Stadtesmber is in breach of the Code
of Conduct, whether from a Member of the Statea orember of the public, must be
addressed in writing to the Chairman of the Conéactel. The Chairman of the Panel
will not consider unsubstantiated allegations, emdhplainants are required to supply
the Chairman with supporting evidence. A compl&minded only on a media report
will not normally be treated as a substantiatedgaition, and anonymous complaints
will not be considered.

If the Chairman of the Panel is satisfied thatehemprima facieevidence to support

the complaint, he or she will ask the States Mentdmrcerned to respond to the
complaint and will then conduct an investigationor Fthe purposes of the

investigation, an Investigation Panel is establisiem the members of the Conduct
Panel. Each Investigation Panel comprises the @hairand 2 other members from
the Conduct Panel, one of whom is nhominated byChairman with the other being

nominated by the Member under investigation. If Member under investigation

declines to make a nomination, or fails to do sthiwia reasonable period specified
by the Chairman, the member forfeits his or hehttigind the Chairman makes the
appointment of the second member.

The Member under investigation is, at every stggesn full details of the nature of

the complaint and is invited to address the Ingesitbon Panel. Members are required
to co-operate fully and promptly with the Investiga Panel, even if they consider
that the alleged breach is unsubstantiated. Aerisey, any failure to co-operate with
the investigation is, in itself, regarded as a bineaf the Code.

The Investigation Panel may require the productbpapers and records, and may
request the attendance of any person before itPEmel may also request that specific
documents in the possession of a Member relatiiitg toquiries be produced.

If at any stage during the investigation the Inigegiton Panel has cause to believe that
a criminal offence may have been committed, ietpuired to suspend the proceedings
and refer the matter immediately to the Chief @ffiof Police (this also applies at the
very first stage when the Chairman is considering grima facie evidence and
deciding whether to establish an investigation)c®a case has been referred to the
Chief Officer of Police, the investigation cannesume until the judicial proceedings
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have been concluded or the Chief Officer of Polias certified to the Chairman that
he or she has no further interests in the matter.

If the Investigation Panel finds that a breach hean substantiated, but is of the view
that the breach of conduct is of a minor naturgilitnormally dispose of the matter

by cautioning the Member concerned. In these casesport of the Investigation

Panel's decision is forwarded to the Presiding ¢@ffiand to the Greffier, and the
report is made available for public inspection dgrinormal business hours at the
Greffe.

If the Panel finds that a complaint has been sualistad, but is of the opinion that the
Member should be formally reprimanded, suspendedoved from a particular office
or expelled, it must report its findings to the t8sa Assembly and Constitution
Committee which, in turn, must report to the Stadasthe matter with appropriate
recommendations. The Panel must also proceed snwy if a Member refuses to
accept a caution from the Panel as set out abavee e matter has been referred to
the States, it is for the States to decide whetitenot to impose the sanction
recommended by the Investigation Panel and refeorédy the Committee. Even if a
Member has refused to accept a caution, the Staagsnevertheless resolve that the
Member should be cautioned. The Guernsey autherlive confirmed that the
implication of a caution is similar to a censurgl@rsey.

Information from Guernsey indicates that since @oele was introduced in 2006 the
Panel has dealt with only a small number of casdsoaly 2 have been referred to the
States. In these cases one member was reprimandedna cautioned. There have
been no recommendations for suspension or expulsion

The Code of Conduct Panel in Guernsey is currestinprised of a former Deputy
Bailiff as Chairman and an Advocate as Deputy Ghair. The other 8 members are
an Advocate, 2 former States members, a former Dedormer Director General of
the Financial Services Commission and 3 leadingniess-people. The Panel sits on
an honorary basis, with the only remuneration atdél being a £60 per half-day
attendance allowance; although in practice, no salldwance has ever yet been
claimed by the members. Any member of the Panel hdm any direct or indirect
personal interest in a matter referred to it mesiare the interest to the Chairman and
take no further part in the investigation. If bakie Chairman and Deputy Chairman
are unable to act due to conflict of interest, Bnesiding Officer must appoint one of
the other members of the Panel to be acting Chaiimeespect of the investigation.

The Panel operates in a confidential way and mgetwith the member under
investigation are always held in private. In pregtidetails of a complaint often reach
the public domain because the complainant or thmlee under investigation releases
information, and the Chairman of the Conduct Pami#l confirm, if asked by the
media, that a particular complaint has been redeigkhough the Chairman will not
give any details of the investigation until it isnapleted. If a complaint is not upheld
no public document is issued and no public comnsemade by the Panel.

There is no formal appeal mechanism as such frardétision of the Panel but, as
described above, the Panel can only caution a memkbe case of a breach if the
member agrees to this course of action. If the negntdmes not agree, or if the
Investigation Panel believes the matter is tocoserio be dealt with by a caution, it is
referred for political consideration by the Statesthis way the ability of the States to
be solely responsible for managing its internatigis;e is preserved.
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5. Questions for consideration

It is clear that the investigation procedures usedhe House of Commons, the
Scottish Parliament, the Northern Ireland Assendiig the States of Guernsey all
vary significantly from the current procedures ubgdPC in Jersey.

As indicated in the Introduction, PPC is minded remommend changes to the
investigation procedures used in Jersey and woeldome views on the questions set
out below.

5.1 Should there be an independent Commissioner Standards or an
independent Investigation Panel in Jersey?

Experience to date in Jersey would tend to sugtest some separation of the
investigation of complaints from the final adjudica process would be beneficial,
and PPC is keen to receive views on the most agptepway to achieve this.

There is no doubt that the position of CommissidieerStandards works extremely
well at present at the House of Commons and thettiStoParliament. Both
Commissioners are men of great integrity and wigaymoral authority to deal with
complaints. The involvement of a Commissioner esmbinvestigations to be
undertaken in an independent manner and at armgHedrom political involvement.
The Commissioner can undertake in-depth investigatand get to the bottom of the
factual basis of a complaint, either by receivingften evidence from different parties
or by holding meetings with them as necessary. Chenmissioner will prepare a
complete report with his conclusions which is tlerbmitted to a Committee of
parliamentarians for consideration. The involvenwfrd Commissioner brings a great
deal of independence to the investigation of comfda whilst still preserving the
important principle of internal self-regulation fdhe legislature without outside
interference. Having a Commissioner neverthelesssva considerable responsibility
and power in one individual, and it is thereforeacly essential to appoint a person of
appropriate experience and ability who is able skenunpopular decisions without
losing the respect of members.

PPC is considering whether it would be worthwhite gursue the possibility of
appointing a Commissioner in Jersey and, if so,thdreit would be possible to
identify a suitable person to undertake this raid whether or not the position could
be undertaken on an honorary basis. If it was densd appropriate to appoint a paid
Commissioner, it would be necessary to assesskiglg hnnual resource implications
and whether these could be justified in the curematnomic climate. Alternatively,
the Guernsey system of an independent panel cadsilgy provide a more suitable
model for a small jurisdiction.

5.2 Should the manner in which complaints can lbemsited be amended?

It is clear from other jurisdictions that there ateicter criteria in relation to the
submission of complaints than those used at prasedéersey. Both the House of
Commons and the Scottish Parliament require comiglao be submitted in writing
identifying the complainant and giving a full pdstaldress. Complaints received by
e-mail will not be accepted and the complainant & requested to write in more
formally with a signed letter. In addition, complants are expected to provide full
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details of their complaint and identify which paftthe Code of Conduct they believe
has been breached, and not expect the Commissiortbe Committee to work this
out themselves. The procedures for the submissiolcomplaints in Jersey are
currently significantly less stringent, with comiplis accepted by e-mail and often
with no indication of the section of the Code tisatlleged to have been breached.

PPC welcomes views on whether the criteria usebigey are appropriate or whether
more rigorous standards should be applied befomlaint is accepted.

5.3 What aspects of inappropriate behaviour orapeivonduct should be covered
by the Code of Conduct?

The Commissioners at the House of Commons and inbbEdgh are extremely
reluctant to become involved in investigating commmts of simple inappropriate
behaviour unless these arise very clearly fromphielic duties of a member. Both
Commissioners consider that the ultimate judgenoanbehaviour is to be made by
the electorate at election time. This can be cetethwith the position in Jersey where
PPC has, for example, frequently received commaietating to matters such as
offensive language used in e-mail correspondenaa dnternet blogs. PPC has often
found it difficult to deal with complaints relatirtg this type of behaviour, but moving
to the position that prevails elsewhere might bensby some as a weakening of
standards.

PPC would therefore be interested to hear viewsv/logther the nature of behaviour
that is covered by the Code should be restricteai@nded in any way.

54 Should complaints be investigated in privatena public manner?

Several members have expressed concern in recant ybout PPC’s stance that
complaints will be dealt with in private. Some mearshave gone as far as informing
PPC that they will not attend meetings voluntadhjess they are held in public. It is
nevertheless of note that both the House of Comnammksthe Scottish Parliament
currently deal with complaints in an extremely pt& manner, with possibly even
greater confidentiality than currently exists inségy. It is of particular note that in
Scotland there is a statutory restriction on arscldsure of information relating to
complaints, and the Commissioner will not even ganbr deny that he has received
a complaint and is undertaking an investigation.

The confidentiality that is maintained in the HoudfeCommons and in Edinburgh
continues right up to the time when the final répsrpresented to Parliament, and
requests for matters to be dealt with in public ehaways been refused. It is of
interest that when the Scottish Parliament was &stablished, the Committee took
evidence in public when considering disciplinaryties as there was no post of
Commissioner, but ever since the creation of thet pbCommissioner in Scotland in
2002, the process has been a very private one tifettme of the publication of the
Committee’s report (the reference to public heariimgScotland in the then Deputy of
St. Martin’s submission attached at Appendix Jhex¢fore out of date).
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It is almost inevitable that there may occasionaky public speculation, ‘leaks’ or
media comment about a complaint that has been $iglohio PPC. Any decision to
move to a fully ‘open’ process would nevertheless @ significant change in
procedure. PPC therefore welcomes views on whekigecurrent position in Jersey,
namely that complaints should be investigated withany public comment (which
mirrors the stance taken elsewhere) is appropriate,whether a more open
investigation system should be used.

5.5 Is the current investigation process fair @uth an alternative approach such
as adversarial approach, where members are aldealltend cross-examine
witnesses in public, be used for investigations?

It has been suggested to PPC in the past that dnenfittee should adopt a very
different approach to dealing with complaints, Bypwing a public process where
witnesses could be called and cross-examined byndrmber who was the subject of
the complaint. In his April 2010 submission (Appen8) the then Deputy of
St. Martin drew PPC'’s attention to Article 6(1)tbé European Convention on Human
Rights which is in the following terms —

“In the determination of his civil rights and ob&agons or of any criminal
charge against him, everyone is entitled to a &id public hearing within a
reasonable time by an independent and impartigbutnal established by
Law”.

Different views have been expressed by differerttid® in recent years in the UK
about the relevance of Article 6(1) to disciplinarproceedings against
parliamentarians. As mentioned by the then Deptit$toMartin (see Appendix 3),
the Joint Committee on Human Rights in the WesttaimBarliament stated in its 19th
Report of the 2008 — 09 session that it had comduthat Article 6 did apply to
disciplinary investigations against members of theted Kingdom Parliament. As a
result, the Joint Committee recommended that thevitng basic rights of procedural
fairness should be followed by any parliamentaryngittee hearing a complaint
against a member —

* aprompt and clear statement of the precise altagaagainst the member;

» adequate opportunity to take legal advice and h&gal assistance
throughout;

» the opportunity to be heard in person;
» the opportunity to call relevant witnesses at #levant time;
* the opportunity to examine other witnesses;

» the opportunity to attend meetings at which evigeiscgiven and to receive
transcripts of evidence.

A separate committee, albeit not a committee ofigraent, the United Kingdom
Committee on Standards in Public Life, recommenate@002 that any evidence
taking aspects of the disciplinary proceedingsraggea member of parliament should
be held in public. Although the Committee on Staddan Public Life was broadly
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satisfied with the manner in which the House of @mns Committee on Standards
and Privileges dealt with the generality of caseflt that for the most serious or

contested cases a separate Investigatory Paneldsheuestablished, and that this
Panel should comprise an independent legal chain fsutside the House and 2 MPs
of substantial seniority, with the Panel having &bdity to hear withesses and allow
their cross-examination. This recommendation wawerntleeless implemented

somewhat differently, in that the Standing Ordefrshe House of Commons were

amended to allow the Parliamentary Commissioner Standards to appoint an

Investigatory Panel and not the Committee itselfe Teasons for this change were
explained in the following way by the then Comnet&hairman, Sir George Young,

when the amendment to Standing Orders were debatgdth June 2003 —

“One of the Wicks committee’s key recommendatiatngch is designed to
improve the fairness with which Members are ingestid, is the proposed
establishment of an investigatory panel. That pegpavas designed to deal
with cases — they are expected to arise only inkeatly — that in the opinion
of my Committee met two criteria: first, proof bé&tcomplaint would be likely
to lead to the imposition of a serious penalty b@ Member; and, secondly,
that there appeared to be significant contestedsu@ fact that would not be
properly decided unless the Member was given theordpnity to call
witnesses and/or cross-examine other witnesses.

My Committee was sympathetic to the aims of tr@menendation, but had a
number of concerns about the details, not least ithizft the Commissioner
with neither an obvious role in establishing thetéa nor an opportunity to
express an opinion on whether they point to a breaicthe code. We have
therefore proposed an alternative approach for éha@gcumstances, which
we hope are rare, where the Commissioner woulditfit two assessors — one
legally qualified, the other a Member of the Houseninated by the Speaker.
However, the Commissioner would retain sole resihditg for reporting the
facts to the Committee and for expressing an opioio whether the code had
been breached. The proposed new Standing Ordempapas (2B) to (2H)
would give effect to that.

We believe that that approach will meet the Wicksmittee’s objectives,
while maintaining the centrality of the Commissitme&ole in investigating
complaints. As | said earlier, those arrangememesdesigned to be used only
in the most serious and most difficult cases, @an@mains the intention of
both the Committee and the Commissioner that oustieg procedures
should be used to handle the vast majority of cases

The composition of the Panel as agreed by the Hduseg the above debate, and as
now described in Standing Order 150(5) of the How$eCommons, is the
Commissioner as Chairman, a legally qualified peieggpointed by the Commissioner
and an MP appointed by the Speaker. Neverthelaspractice, the Commissioner
explained that he has never actually used an ligasty Panel when dealing with
complaints as he does not favour this approach.

Notwithstanding the views expressed by the Comesti@bove, the current approach
of the Commissioners and Committees, both at theselamf Commons and in the

Scottish Parliament, is that the adversarial apgraghere withesses could be cross-
examined in public is not favoured. The Commissisnexpressed concern that an
adversarial approach was more appropriate in cahmratters, and their view was that
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the regulation of conduct for members of parliameas a different process. A more
adversarial approach is used in relation to Sdottscal government, but the
Commissioner in Edinburgh (who as mentioned ab@/@lso responsible for local
government conduct matters) does not consider ttiiat method is suitable in a
parliamentary context. It is also of interest thia Northern Ireland Human Rights
Commission disagreed with the views of the Westtaindoint Committee on Human
Rights when giving evidence to the inquiry undegtakin the Northern Ireland
Assembly. In giving evidence, a representativehef Human Rights Commission in
Northern Ireland stated —

“We have always taken very seriously the qualityself regulation by the
Assembly. We are firmly convinced of the neces$ithe Assembly’s being
able to regulate its affairs, as is the norm in gvdemocratic legislature. |
accord with Sir Christopher’s point that any forr external regulation or
intervention in the regulatory process of a demticraassembly is only
necessary to the extent that the Assembly failsguolate its affairs properly.

The Commission is broadly content with how theentrCode of Conduct and
procedures work, but we wish to comment on sortteeafetail of the process.
(T ). We are committed to the principle of trangpay in the processes
and, above all, of fairness. We believe — and el differ from the Joint
Committee on Human Rights — that Article 6 of theolRean Convention on
Human Rights, which is on the requirements of atfail, is engaged in the
self regulation of a legislature but that that degrof fairness can be delivered
by the self regulatory process.”

The current view taken in the jurisdictions invgated is therefore that an adversarial
procedure taking place in public is not approprfatedealing with complaints against
parliamentarians. There is nevertheless unanimgusement that it is of critical
importance to ensure that there is procedural éasrin the process for considering
complaints. The Commissioners and Committees aHitiese of Commons and in
Edinburgh are satisfied that their current proceskemeet the need for this fairness,
although it is probably likely that there will baegoing calls for amendment to current
processes and issues, such as the use of lay nemb&ommittees currently remain
unresolved.

In the past, many of the members who have facethesstigation by PPC have

claimed that they did not consider that the prodess been fair. The current PPC
Chairman, in answering a question during the eagiirocess for PPC Chairman on
22nd November 2011 statel: myself have been subject to what | thought was a
unsatisfactory disciplinary hearing by a former PREd | think it does need

changing”.

It is probably inevitable that members who are fbtm have breached the Code may
occasionally feel aggrieved and claim that they be€en unfairly treated. PPC would
nevertheless welcome views on whether the presemisiigation process could be
improved to ensure that it is seen to be as faip@ssible for the member being
investigated.
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5.6 Are the available sanctions adequate in Jérsegse of a breach of the Code
and who should be responsible for imposing sang#fon

There has occasionally been confusion in Jersesglation to the role of PPC in
recommending a sanction. It is clear from the otbgsdictions investigated that the
relevant Commissioner or Committee on standardsiatamimpose any sanction
although it is, occasionally, possible for the Cassioner or Committee to agree an
outcome, such as a rectification or apology, wititbe need for a formal sanction. If
a formal sanction is recommended this must nevietbebe approved by the
parliament itself, and in these circumstances th@ittee’s role is limited to making
a recommendation on the appropriate sanction tonipesed. This ensures that the
final decision on any sanction is made by the fudlrliament and not by the
Commissioner or Committee. Although the range ottgans is inevitably limited, it
is of interest that monetary sanctions can ariskottt Westminster and Edinburgh
when a member is excluded from proceedings anélilgdoses certain remuneration.
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APPENDIX 1
SCHEDULE 3
(Standing Order 155)
Code of Conduct for elected members
1 Purpose of the code

The purpose of the code of conduct is to assisttedemembers in the
discharge of their obligations to the States, theistituents and the public of
Jersey. All elected members are required, in aecwe with standing orders,
to comply with this code.

2 Public duty

The primary duty of elected members is to act aittterests of the people of
Jersey and of the States. In doing so, members daluty to uphold the law
in accordance with their oath of office and to act all occasions in

accordance with the public trust placed in them.

Elected members have a general duty to act in thiegtbelieve to be the best
interests of Jersey as a whole, and a specialtduig accessible to the people
of the constituency for which they have been etbtbeserve and to represent
their interests conscientiously.

Elected members must give due priority to attendaat meetings of the
States in accordance with the terms of their odtloffice and should be
present in the Chamber when the States are meetiegs they have very
compelling reasons not to do so.

3 Personal conduct

Elected members should observe the following génmmaciples of conduct
for holders of public office —

Selflessness

Holders of public office should take decisions Bole terms of the public
interest. They should not do so in order to gaiaricial or other material
benefits for themselves, their family and frienth&ir business colleagues or
any voluntary or charitable organization they anelved with.

Integrity

Holders of public office should not place themsslumder any financial or
other obligation to outside individuals or orgami@as that might influence
them in the performance of their official duties.

Objectivity

In carrying out public business, including makingbfic appointments,
awarding contracts, or recommending individuals fewards and benefits,
holders of public office should make choices onimer
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Accountability

Holders of public office are accountable for tha@cisions and actions to the
public and must submit themselves to whatever isgrig appropriate to their
office.

Openness

Holders of public office should be as open as fbssibout all the decisions
and actions that they take. They should give reasontheir decisions and
restrict information only when the wider publicen¢st, or rules on freedom
of information, data protection or confidentialtyearly demand.

Honesty

Holders of public office have a duty to declare anyate interests relating to
their public duties and to take steps to resolvwe @mflicts arising in a way
that protects the public interest.

Leadership

Holders of public office should promote and suppibrese principles by
leadership and example to maintain and strengthenpublic’s trust and
confidence in the integrity of the States and iemhers in conducting public
business.

The principles in practice
Conflict between public and private interest

Elected members should base their conduct on admyation of the public

interest, avoid conflict between personal integgsd the public interest and
resolve any conflict between the 2, at once, andairour of the public

interest.

Maintaining the integrity of the States

Elected members should at all times conduct therseh a manner which
will tend to maintain and strengthen the publicisst and confidence in the
integrity of the States of Jersey and shall endegvio the course of their
public and private conduct, not to act in a mamwaich would bring the

States, or its Members generally, into disrepute.

Elected members should at all times treat other Ipeesnof the States,
officers, and members of the public with respeal aourtesy and without
malice, notwithstanding the disagreements on isanespolicy which are a
normal part of the political process.

Public comments, etc. regarding a States’ emploger officer

Elected members who have a complaint about theumndr concerns about
the capability, of a States’ employee or officeodd raise the matter, without
undue delay, with the employee’s or officer’s limanager (or, if he or she
has none, the person who has the power to susheneiployee or officer),
in order that the disciplinary or capability prooees applicable to the
employee or officer are commenced, rather thamigaite matter in public.
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Elected members should observe the confidentialftyany disciplinary or

capability procedure regarding a States’ employeeffeccer and its outcome.
If an elected member is nevertheless of the opiniat it is in the wider

public interest that he or she makes a public dssgke of or comment upon
the outcome of any such procedure, he or she shagidn the parties to the
procedure before so doing and, when so doing, teféne individual by the

title of his or her employment or office rathertihay his or her name.

In this paragraph, “States’ employee or officer’ange a States’ employee
within the meaning of the Employment of Statesesdy Employees (Jersey)
Law 2005, a member of the States of Jersey PolareeFand any officer
mentioned in the Schedule to that Law who is noieaber of the States.

7 Gifts and hospitality

Elected members should not accept gifts, hospitalit services that might
appear to place the recipient under any form ofgatibn to the giver. In
receiving any gift or hospitality, members shoubshsider whether they would
be prepared to justify acceptance to the public.

8 Access to confidential information

Elected members must bear in mind that confideimfarmation which they

receive in the course of their duties should ordyused in connection with
those duties, and that such information must nbeeunsed for the purpose of
financial gain nor should it be used in their owergonal interest or that of
their families or friends. In addition, members glgonot disclose publicly, or

to any third party, personal information about ndmmedividuals which they

receive in the course of their duties unless itlearly in the wider public

interest to do so. Elected members must at allgihave regard to all relevant
data protection, human rights and privacy legistativhen dealing with

confidential information and be aware of the comseges of breaching
confidentiality.

Elected members must not disclose publicly, omiyp third party, things said,
or information produced, in a meeting of the Statest is conducted in
camera, unless the States have permitted sucloslisel

9 Co-operation with committees and panels

Elected members shall co-operate when requestagitear and give evidence
before or produce documents to —

(@) a scrutiny panel, for the purpose of the reyieansideration or
scrutiny of a matter by the panel pursuant toeites of reference and
the topics assigned to it, or to a sub-panel orpergon appointed by
the scrutiny panel to review, consider, scrutinizeliaise upon any
particular matter;

(b) the PAC, for the purpose of the preparationaofeport upon or
assessment of any matter pursuant to the PAC'stefmeference;
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(c)

(d)

a committee of inquiry, for the purpose of tmguiry which the
committee is appointed to conduct; and

the PPC, for the purpose of an investigatioma slispected breach of
this code, or to any person appointed by the PP@westigate a

suspected breach.
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APPENDIX 2

156 Complaint about conduct of an elected member

(1)

(2)

Any person may complain to the PPC that antettenember has
breached the code of conduct.

The PPC shall not accept any complaint —
(@) which is made anonymously;

(b)  which, in the opinion of the PPC, is frivolousexatious or
unsubstantiated; or

(c) from a person who is not a member of the Statgmrding words
spoken by or actions of an elected member durimgeting.

157 Investigation of breach of code of conduct

(1)

(2)

3)

(4)

()

(6)

(7)

(8)

(9)

Where the PPC has information, whether or reteived from a
complainant, that suggests that an elected memlagr mave acted in
breach of the code of conduct it shall, without umdielay, inform the
member and investigate the act.

The PPC may appoint a panel of 3 persons testigate the act and
report upon it to the PPC.

One of the persons appointed must be a mentfhibie States, although
he or she need not be a member of the PPC.

The other persons appointed may or may not &abers of the PPC or
of the States.

The PPC shall appoint a member of the panel iwhadso a member of
the States to be chairman of the panel.

If the elected member whose act is to be ingatdd is a member of the
PPC, he or she shall take no part in the investigair the appointment
of any person to undertake the investigation.

If a member of the PPC is the complainant,sootherwise connected
with or was involved in the act to be investigatied,or she shall take no
part in the investigation or the appointment of gayel to undertake the
investigation.

The fact that the PPC has appointed a parneVéstigate the act shall not
prevent the PPC conducting any part of the invastg itself.

The elected member whose act is being investigshall have the right
to address the persons conducting the investigatibether they are the
PPC or a panel, and, when doing so, to be accoeghdyia person of his
or her choice.
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158 Outcome of investigation

(1) When an investigation is complete and the pdieiny) appointed to
conduct it has reported to the PPC —

(@) the elected member whose act has been inviestighall have the
right to address the PPC and, when doing so, macbempanied
by a person of his or her choice; and

(b) the PPC shall review the matter and form amiopias to whether
or not he or she has breached of the code of conduc

(2) ThePPC -
(@) shall inform the elected member of its opin&gnd of the reasons
for it; and

(b) may report the opinion and reasons, and arngrathken by the
PPC, to the States.

(3) A report may be presented to the States iningrior made orally by the
chairman of the PPC in a statement.
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APPENDIX 3

STATEMENT TO PPC BY DEPUTY BOB HILL
APRIL 2010

“Justice must not only be done, but seen to bedsnan important principle. It is
enshrined in Article 6 of the European Convention Human Rights that anyone
facing a determination of “civil rights or obligatis” or a criminal charge has a right
to an independent and impartial tribunal, establishy law, sitting in public.

Connétable Gallichan has written to me to say tR&C has consistently taken the
view that out of fairness to all parties and to idveinwarranted speculation,
complaints should be dealt with in private untike tiCommittee has come to a
decision”. | believe that this is wrong and notaiccordance with Members'’ rights
under Article 6 of the Convention. The evidenddrtg part of an investigation
should be held in public and the Member againstrwlaocomplaint has been made
must have the right to call his or her own witnesaled to cross-examine anyone who
gives evidence to PPC.

Standing Order 157 does not state that investigatoy PPC have to be carried out in
private. PPC therefore has discretion as to whethaiake evidence in public or
private. In order to comply with the requirement#\dicle 6 of the ECHR, it is in my
view necessary for PPC to take evidence in pulilicen elected politicians have
human rights! It is especially important that aecééd politician should have any
allegations of misconduct determined in an open.wihe right to open justice
protects not only the individuals whose rights laeeng determined but also the rights
of others (including the news media) to be presesee the proceedings.

The Human Rights (Jersey) Law 2000 states thatctions in connection with
proceedings in the States Assembly” are not covbyedur local human rights law.
For the purposes of this morning’s hearing | actkat this means that the 2000 Law
does not apply to the investigation of this comulay PPC.

This does ngthowever, mean that Article 6 of the ECHR itsaléd not apply.

Two all-party parliamentary committees in the UK/@&oncluded in recent years that
Article 6 applies to disciplinary investigationsaagst MPs and Members of the House
of Lords, even thougthe UK Human Rights Act 1998 has a provision samib the
one in the Jersey law (that “functions in connettiath proceedings in Parliament”
are not covered by the British human rights legjisig.

In 1999, the Joint Committee on Parliamentary Rj@, chaired by Lord Nicholls of
Birkenhead, a law lord, statéd:

“Although proceedings in Parliament are excludemhfrthe Human Rights
Act 1998 and from the jurisdiction of United Kingdocourts, they may
nevertheless be within the jurisdiction of the Ewsan Court of Human
Rights. The existence of this jurisdiction is ausaly reminder that, if the
procedures adopted by Parliament when exercissngdisciplinary powers are
not fair, the proceedings may be challenged byettmrejudiced. It is in the

! para. 284ittp://www.publications.parliament.uk/pa/jt199898élect/jtpriv/43/4310.htm
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interests of Parliament as well as justice thatidgdaent should adopt at least
the minimum requirements of fairness.”

In 2009, the Joint Committee on Human Rights a@mbphat Article 6 applies to
disciplinary investigations against Members of tb& Parliament The Joint
Committee concluded that the following basic rigbtgrocedural fairness should be
followed by a parliamentary committee hearing a plaint against a Member:

* aprompt and clear statement of the precise al@gatgainst the Member;

* adequate opportunity to take legal advice and h&gal assistance
throughout;

» the opportunity to be heard in person;
» the opportunity to call relevant witnesses at #evant time;
* the opportunity to examine other witnesses;

» the opportunity to attend meetings at which evideiscgiven, and to receive
transcripts of evidence.

In 2002, the UK Committee on Standards in Publfe kecommended that “evidence-
taking aspects of the disciplinary proceedingsthim UK Parliament should be carried
out in public® | understand that this practice is followed in ®eottish Parliament,
where the Standards Committee of that legislatotdshevidence-taking sessions in
public.

It is legally and politically unattractive for ammnittee of the States of Jersey to claim
immunity from the European Convention on Human ERiglwvhile expecting courts
and tribunals and other public authorities to fallthe spirit and letter of the human
rights law. Everyone, including States’ Membersoudtl be entitled to the basic
human right of a fair hearing in public.

To conclude: in order to ensure that the investigabf the compliant made against
me by Senator Shenton is carried out in a way ¢batplies with Convention rights,
the evidence-taking part of the investigation mostheld in public and | must be
allowed the basic rights of a fair hearing thaavé just listed.

2 Joint Committee on Human Rightsegislative Scrutiny: Parliamentary Standards Bill
19th Report of 2008-09
http://www.publications.parliament.uk/pa/jt2008@8dlect/jtrights/124/12404.htm#a3

 Committee on Standards in Public Liandards of Conduct in the House of Commons
chapter 6 (2002)ttp://www.public-standards.gov.uk/OurWork/Eightaport.html
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