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European Convention on Human Rights

In accordance with the provisions of Article 16tbé Human Rights (Jersey) Law
2000 the Minister for Social Security has madefthiewing statement —

In the view of the Minister for Social Security tipeovisions of the Draft Social
Security (Hypothecs) (Jersey) Law 201- are comfmatilith the Convention Rights.

Signed: Senator F. du H. Le Gresley

Minister for Social Security

Dated: 28th October 2013
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REPORT

The Island faces a substantial increase in bothntheber and proportion of older
residents over the next 30 years, with care costdigied to more than double by
2044. In response to this issue, in July 2011 &S approved the Long-Term Care
(Jersey) Law 2012. Details of the operation offl@posed scheme have now been set
out in Proposition P.99/2013, which will be debatbdfore this new Law is
considered.

The introduction of a long-term care (LTC) schemalésigned to share long-term
care costs more fairly across the community, ardsttheme will establish a clear and
simple process to help individuals and their fagsilunderstand the choices available
and plan for the cost of long-term care. The pregoaew scheme will provide
financial support to Jersey residents who haveiffignt long-term care needs and
who are being cared for either in their own homaa care home.

As set out in section 15 of the report accompanfArg9/2013, an important aspect of
the new LTC scheme is to acknowledge the diffiquitsition of many elderly
homeowners facing substantial care bills. The LTobese includes a generous
disregard in respect of property and non-propesgets. An individual or couple who
have total assets below the asset disregard léw&419,000 will not need to use up
their assets and will be able to apply for measgeteassistance with their care costs
under the new scheme.

For those who have property assets above this, laueew form of legal hypothec is
being proposed. This will enable a loan to buildamd be secured against the value of
the family home (minus the value of the disregafgpayment of the loan will
generally be sought when the property next chamgesls (although it should be
noted that repayment may be required sooner ifefample, the Department became
aware that the debtor had come into a significant ef money). Repayment resulting
in a sale of property would not be sought in amgwnstances where to do so would
be inconsistent with a person’s rights under theopean Convention on Human
Rights.

This type of hypothec does not currently exist urlidgsey legislation and a new Law,
the Social Security Hypothecs (Jersey) Law 201s been drafted as part of the
development of the long-term care scheme.

Background

Under the new Long-Term Care (Jersey) Law 201ds iintended that where a
household is ‘cash-poor’ but ‘property-rich’, th@ctl Security Department may
make long-term care payments on a person’s betwathé time being, but with such
payments to be treated as a loan. This has thet ¢ffe those who are ‘cash-poor’ but
‘property-rich’ do not have to sell their family im@ to meet their care costs. The
Draft Social Security Hypothecs (Jersey) Law 201+ allow the Department to take
adequate security in these circumstances with rapayof such sums generally being
sought by the Department when the property nexb@ds hands. An asset disregard
of £419,000 will provide a separate protectionh® dwners of smaller properties, and
these homeowners will be able to apply directlyrfagans-tested assistance from the
long-term care fund.

The figures quoted in P.99/2013 are based on 2fi¢8sp and these will be adjusted as
necessary in advance of the proposed 2014 start dat
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The Income Support (Jersey) Law 2007 (“the Incomgp®rt Law”) also provides for
certain circumstances in which debts due by a @atrmay be secured by a charge
being taken against the claimant’'s property andimagthe Draft Social Security
Hypothecs (Jersey) Law 201- will allow the Depamin® take adequate security in
these circumstances with repayment of such sumsrgén being sought by the
Department when the property next changes hands.

Security against Jersey property

Under current Jersey property law, a debt can bared against property using a
hypothec. Three types of hypothec — judicial, cactival and legal — are described
under the Loi (1880) sur la propriété fonciére ¢th880 Law”). However, none of
these could easily be used in respect of loansruhdeLong-Term Care Law, where
the value of the debt builds up over time. In gaitar —

Judicial hypothecArticle 13 of the 1880 Law requires that, in ordtettake a judicial
hypothec, a sum of money must be recognised ag bleia pursuant to a judgment of
the Court, whether contingently or otherwise (“leomntant...” “en cas d'une ...
obligation contingente, ... une ou plusieurs sommds’yelation to benefit, there is
an uncertain sum of money which will fall due orfiuture date and this makes for
difficulties in providing for a judicial hypotheo e taken.

Contractual hypothecThe creation, and passing before Court, of a eotial
hypothec (hypothéque conventionelle) on each aedyesccasion where monies are
due to the Department would be unwieldy and woddehd upon the consent of the
recipient.

Legal hypothec:The only provision in the 1880 Law for an automad(ie. legal)
hypothec is —

e in Article 7 for a widow or surviving civil partneupon the death of the
husband or other civil partner; and

* in Article 11 for unsecured creditors on the degtthe debtor,
neither of which is relevant to the Minister forckd Security.
Social Security Hypothecs (Jersey) Law 201-

Rather than make changes to the 1880 Law, a new hamvbeen drafted to deal
specifically with security in respect of loans pmd under the Long-Term Care
scheme (and debts under the Income Support Lawg. pfbposed Social Security
Hypothecs (Jersey) Law 201- creates a new typegsl Ihypothec. This has several
advantages —

e The registration process is very simple. The claitmaill provide details of
their property ownership to the Social Security &#ment and will confirm
that they wish to claim LTC benefit on the basiadban against the value of
their property (minus the value of the disregal@bts may also have accrued
or may arise in due course pursuant to the Incompp&@t Law.

¢ The Department will check the details and subn@tithio the Judicial Greffe.
The hypothec will be registered in the Public Regjsand the claimant will
receive a written notification from the Departmethiat this has been
completed.

« A fee of £80 will be levied on the registration.

« Once the hypothec has been registered, the valtleeadutstanding debt can
increase as the claimant continues to receive leng- care or payments
which are due to be repaid under the Income Supovt
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* The Department will not generally require the lakeit to be repaid until the
property next changes hands. In particular, ifrefividual is in care, and their
partner remains living in the property, the loati wot be due for repayment
until the partner moves out of the property orghaperty is sold.

« When the loan/debt is repaid, the Department wvatlfy the Judicial Greffier
who will cancel the hypothec.

The hypothec will take the date of its being registl in the Public Registry and rank
in priority to other hypothecs from that date. Tdmount secured by the hypothec at
the time of a dégrévement (or désastre) would ke amount of the accrued
indebtedness at the time of such bankruptcy pracged

The hypothec covers property that is owned indiailjuor jointly by a claimant and
their partner. In unusual circumstances, this contdude a property owned jointly
with a third party. In the event of a désastre égrdvement in this situation, the
property would be deemed to be owned in common ang the property of the
claimant or their partner would be subject to thecpedings. There is no question of
the hypothec operating to deprive a third partthefr assets.

The one difference from the existing legal hypoth@mder Articles 7 and 11 of the
1880 Law) is that this new form of legal hypothetl Wwe registered in the Public
Registry and notice of such registration givenhi debtor. This is necessary so that,
for example, anyone looking to purchase the prgpeduld be able to discover that
such security was in place on the property.

Financial and manpower implications

The development costs of the LTC scheme are beimg through existing
departmental budgets. The ongoing costs of thenseheill be met directly from the
LTC Fund.

It is estimated that an additional 9.5 FTE will ieguired to administer the new LTC
scheme.

Human Rights

The notes on the human rights aspects of the Heaitin the Appendix have been
prepared by the Law Officers’ Department and awtuited for the information of
States Members. They are not, and should not les ta&, legal advice.
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APPENDIX TO REPORT

Human Rights Note on the Social Security Hypotheddersey) Law 201-

These Notes have been prepared in respect of #fe Social Security Hypothecs
(Jersey) Law 201- (the “draft Law”) by the Law @ffrs’ Department. They
summarise the principal human rights issues arisong the contents of the draft Law
and explain why, in the Law Officers’ opinion, theaft Law is compatible with the
European Convention on Human Rights (‘ECHR?”).

These notes are included for the information of Stas Members. They are not,
and should not be taken as, legal advice.

Articles 2 and 3 of the draft Law, engages Artitlef the First Protocol of the ECHR
(*A1P1") which guarantees the right to property.

A1P1 provides —

“Every natural or legal person is entitled to theapeful enjoyment of his
possessions. No one shall be deprived of his psissssexcept in the public
interest and subject to the conditions providedbfiplaw and by the general
principles of international law.

The preceding provisions shall not, however, in aay impair the right of a

State to enforce such laws as it deems necessaontml the use of property
in accordance with the general interest or to sethe payment of taxes or
other contributions or penalties.”

Immoveable property is a ‘possession’ for the pagsoof A1P1 and Articles 2 and 3
of the draft Law, by creating a hypothec over spiadperty, provide for the control of
use of, and, were the hypothec to be enforcednpatly the deprivation of, such a
possession. This is an interference with propeitycky in order to be permissible,
must — (i) serve a legitimate objective in the prubbr general interest; (ii) be

proportionate to realising that objective; and) gomply with the principle of legal

certainty.

The objective behind the measure can be ident#gednsuring that people who have
sufficient assets as to be required by Social $gdior make certain payments are not
required to sell their family homes in order todi#e do so. This can be said to be a
legitimate objective in the public interest andjard, is consistent with the objective
of respect for private and family life (Article 8 ine ECHR). Given the importance of
this objective, the fact that people have enterethaill enter into such arrangements
with Social Security, on the understanding thatusgc may be taken over their
property and the fact that any security grantedr akie property prior to the Law
coming into force or the hypothec being registexddtirank in priority to the security
created by the Law, the interference with the Alfjht can be regarded as
proportionate to meeting this legitimate objectiteshould also be noted that, in
enforcing his rights under the draft Law, the Miarswill be required to act in such a
way as to ensure compliance with the rights ofviials under the ECHR. Finally,
the scope of the interference provided for in Agsc2 and 3, as amended by the draft
Law, constitutes a clear and precise legislatiegestent, with no obvious room for
ambiguity. Accordingly, the interference instigatied Articles 2 and 3 to which the
draft Law contributes is ‘in accordance with ther'larherefore Articles 2 and 3 of the
draft Law — (i) serve a legitimate objective in theblic or general interest; (ii) are
proportionate; and (iii) comply with the principdé legal certainty.
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Explanatory Note

This Law would create a new form of legal hypotfacthe purpose of securing debts
arising under the Long-Term Care (Jersey) Law 202Q12 Law”) and the Income
Support (Jersey) Law 2007 (“2007 Law”).

Debts may arise under the 2012 Law by reason o&a inade to an individual under
Article 4(1) of that Law in order to enable the iwidual to meet all or part of the

payments that an individual is required to makeatas the costs of long-term care.
(This is referred to in the draft Law as a “longatecare loan”.)

Debts may arise under the 2007 Law by reason obéthe following —

(@) special payments to an individual (such asdgoods and services or
clinical costs) that take the form of a loan;

(b) awards to an individual under the 2007 Law Wwhiave been wrongly
made and which the Minister is seeking to recower;

(c) amounts of capital or income that have beeregaded by an officer
exercising his or her discretion under the 2007 Liawcalculating a
household’s income, that is, a household whereaynmore adults are
eligible for income support.

Such debts under the 2007 Law are referred todrdthft Law as an “income support
debt”.

Article 1is an interpretation provision. In particulardéfines a “debtor” as a person
who is liable to pay one or more amounts as acitame time to time by reason of an
income support debt or a long-term care loan.db @efines a “partner” to mean the
debtor’s spouse or civil partner or any individliging in a similar relationship with
the debtor (whether or not of different sexes).

The reference to a debtor’s partner is consistétht Article 3 of the 2012 Law under
which the means (including assets) of a debtorfthpamay be taken into account in
determining the amount of any payment that an iddad must make towards the cost
of long-term care services. In the case of an irecsapport debt, under Article 14 of
the 2007 Law, the debt can be secured by a hypatheall immovable property
owned by a claimant for income support or a mentdfdahe claimant’s household.
Persons who are married, civil partners or wholigieg in similar relationships, are
treated as being members of the same householad threléncome Support (General
Provisions) (Jersey) Order 2008. Article 1 alsoirdef a “third party” to mean
someone who is not a debtor or a partner.

Article 2 creates a legal hypothec on all the immovable gntgpof a debtor and the
debtor’s partner if, following an application byetMinister, the hypothec is registered
in the Public Registry. Such a hypothec is refetedh the draft Law as a “social
security hypothec”. A social security hypothec baregistered at any time and ranks
in priority to other hypothecs from the date thasiregistered. Provision is also made
so that where property is owned jointly (whethenot with a third party) and a court
order of dégrevement is made, the property is takehave been converted into
ownership in common in equal shares from the détieeoorder.

Article 3 provides that the amount secured by a social ggdwypothec is the amount
that accrues from time to time that a debtor ibléiato pay pursuant to a long-term
care loan or income support debt, as the case ma$gecific provision is made with
respect to an order of dégrévement under Artidbg @{ the Loi (1904) (Amendement
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No. 2) sur la Propriété Fonciére or a declaratiodeun Article 6 of the Bankruptcy
(Désastre) (Jersey) Law 1990, so that it is cléat the amount secured is such
amount that the debtor is liable to pay pursuarthéoincome support debt or long-
term care loan at the time of the order or dedlamats the case may be.

Article 4 makes provision concerning the Loi (1880) surreppété fonciere (“1880
Loi”) with respect to social security hypothecs.eTI880 Loi contains provisions
relating to the nature of hypothecs, including lebgpothecs. (Other types of
hypothec are judicial and contractual.) The relévarovisions of the 1880 Loi
relating to legal hypothecs are translated intoliEh@nd set out for information in the
Schedule to the draft Law. Article 4 makes specificovision in respect of
cancellation of a social security hypothec in platéhe provision in the 1880 Loi. It
also makes provision in respect of the right tooesd a hypothec when the property
passes into the hands of a third holder. Undel 888 Loi, this right is barred in most
cases after 10 years. Article 4 makes provisiothag in the case of a social security
hypothec, this right in not barred by prescript{thmat is, the right is not extinguished
by reason only of lapse of time).

Article 5 provides that Rules of Court may be made undeRgal Court (Jersey)
Law 1948 to give effect to the draft Law.

Article 6 amends the Stamp Duties and Fees (Jersey) Lawt@388vide that a fee of
£80 is payable for the registration of a socialség hypothec.

Article 7 sets out the title of the draft Law and provideattit will come into force
7 days after it is registered.
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Draft Social Security Hypothecs (Jersey) Law 201- rraAgement

DRAFT SOCIAL SECURITY HYPOTHECS
(JERSEY) LAW 201-
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Draft Social Security Hypothecs (Jersey) Law 201- rticke 1

DRAFT SOCIAL SECURITY HYPOTHECS

(JERSEY) LAW 201-

A LAW to make provision for debts arising under the L-diegm Care

(Jersey) Law 20X2and the Income Support (Jersey) Law 2007be secured
by hypothecs and for related purposes.

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [dedde inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 Interpretation

(1)

In this Law, unless the context otherwise reggii-

“1880 Loi” means the Loi (1880) sur la propriét@daré;
“2007 Law” means the Income Support (Jersey) La@i720
“2012 Law” means the Long-Term Care (Jersey) Lad220

“Article 4(1)(b) benefit” means a benefit under iake 4(1)(b) of the
2012 Law to meet all or part of the cost of a payimegy an individual
towards the costs of long-term care, such paymeimgbrequired by
virtue of an Order under Article 3(2)(c) of the 201aw;

“debt” means the amount that a debtor is liableefmay the Minister by

way of final settlement by reason of an income supgebt or pursuant
to a long-term care loan;

“debtor” means a person who is liable to pay onmore amounts to the
Minister as accrue from time to time pursuant tarexome support debt
or a long-term care loan;

“income support debt” means an amount that a clatirizliable to pay
by reason of any of the circumstances referrea tarticle 14(1)(a), (b)
or (c) of the 2007 Law;

“long-term care loan” means an arrangement entdred by an
individual pursuant to which an Article 4(1)(b) ledib provided to the
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Article 2

Draft Social Security Hypothecs (Jerskgyv 201-

(2)

individual takes the form of a loan to the indivadighowever such loan is
expressed and in whatever form);

“Minister” means the Minister for Social Security;

“partner” means the debtor’'s spouse or civil partoe any individual
living in a similar relationship with the debtor lfether or not of different
sexes);

“social security hypothec” means a legal hypothetsireg under
Article 2(1);

“third party” means a person other than the deaar his or her partner.

Words and expressions used in this Law shattegt where indicated
otherwise, have the same meaning as such wordexgnéssions have in
French in the 1880 Loi.

2 Creation of social security hypothec

(1)

)

®3)

(4)

()

(6)

(7)
(8)

9)

A debt may be secured by a hypothec in accoelanth the provisions
of this Law.

Subject to paragraph (6), the Minister shalleha legal hypothec on all
the immovable property of a debtor and the debtpasgner (whether
owned separately, jointly or in common) if, follows an application by
the Minister, the hypothec is registered in thelieuRegistry.

In the case of a long-term care loan or incemeport debt, a hypothec is
created under paragraph (1) whether or not the wafile property is
owned jointly with a third party.

Where a hypothec has been created in circuicessanwhere the property
is owned jointly (whether or not with a third pgrignd adégrevemenis
ordered under Article 2(b) of the Loi (1904) (Amenaent No. 2) sur la
Propriété Fonciéfethe title to the property shall, as from the dait¢he
order, be taken to have been converted into owigetishcommon in
equal shares €n indivis en parts égal§sand the hypothec shall, with
the debt secured by it, be apportioned accordingly.

Where paragraph (4) applies and dégrevemenis discontinued, or for
any other reason, the court may make such ordeat #msnks fit for
restoring the position to what it would have beewl the order for the
dégréevemennot been made or as nearly thereto as the coinksth
practicable.

Immovable property which is subject to any otfem of hypothec in
favour of the Minister for a debt cannot be subjiect social security
hypothec in respect of the same debt.

A social security hypothec may be registereangttime.

A social security hypothec shall date from tlate it is registered in the
Public Registry and shall rank in priority to oth@rpothecs from that
date.

The Minister shall give notice of the regisivat of a social security
hypothec to the debtor as soon as reasonably gabtdi following its
registration.
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Draft Social Security Hypothecs (Jersey) Law 201- rticke 3

3 Amount secured by a social security hypothec

(1) A social security hypothec shall secure suchwarhas accrues from time
to time that a debtor is liable to pay pursuardrioncome support debt or
a long-term care loan, as the case may be.

(2) In the case of an order dégréevemenunder Article 2(b) of the Loi
(1904) (Amendement No. 2) sur la Propriété Fonéiérea declaration
under Article 6 of the Bankruptcy (Désastre) (Jgréaw 19906, a social
security hypothec shall secure such amount thadebéor is liable to pay
pursuant to the income support debt or long-terra t@an at the time of
the order or declaration, as the case may be.

4 Application of the 1880 Loi

(1) Instead of Article 16 of the 1880 Loi paragrag®) and (3) shall apply.

(2) When a debt secured by a social security hygmi extinguished by any
reason whatsoever, the Minister shall cause thethgp to be cancelled
within one month of the day on which the debt wesguished.

(3) For the purposes of paragraph (2), the Ministexll provide the Judicial
Greffier with evidence of extinguishment of the tahd, upon receiving
such evidence, the Judicial Greffier shall cande social security
hypothec.

(4) Article 29 of the 1880 Loi shall apply to a sdsecurity hypothec except
that the right of recourse to a third holder of greperty (e droit de
suitg shall not be barred by prescription.

(5) The relevant provisions of the 1880 Loi are @t in translation in the
Schedule, however these translations are by wayf@fmation only and
in the event of any conflict between a translatom the 1880 Loi, the
latter shall prevail.

5 Rules of Court

Rules of Court may be made under the Royal Coerséy) Law 1948to give

effect to this Law.

6 Stamp Duties and Fees (Jersey) Law 1998 amended

In Part 1 of the Schedule to the Stamp Duties a&s$ FJersey) Law 199&fter

item 49 there shall be added the following item antties —

«5g ~ APPLICATION FOR

REGISTRATION OF SOCIAL

SECURITY HYPOTHEC

For an application under rate F Application Greffier”

Article 2(2) of the Social Security

Hypothecs (Jersey) Law 201-
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Article 7 Draft Social Security Hypothecs (Jerskgyv 201-

7 Citation and commencement

This Law may be cited as the Social Security Hyposh(Jersey) Law 201- and
shall come into force 7 days after it is registered
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Draft Social Security Hypothecs (Jersey) Law 201- CHE&EDULE

SCHEDULE
(Article 4)

ENGLISH TRANSLATION OF RELEVANT PROVISIONS OF THE 1 880 LOI

1 Article 2

A hypothec, for the purposes of this Law, is a mgt attached to eente or
other claim by virtue of which one or mdbeens-fondselonging to the debtor
are rendered specially subject to the payment cifi sente or claim and which
confers on the holder of the hypothec the advastagdollows.

In the case of alécretor dégrévemenof the hypothecated property
(except in the case where the property of the ddizie been declaresh
désastrg the right, according to the rank of the hypotheicbecoming
tenantto the property thus undergoing ttécretor dégrévemenor of
being paid off by anyenantwho shall have become such by virtue of a
contract or hypothec subsequent in date;

In the case of an insufficiency in the debtor’se#ssthe right to follow

any part of the hypothecated property into the baofda third holder of

the property and although the third holder shall mave been directly
charged with the payment of theente or claim so hypothecated, to
compel the third holder to pay off whatever balaremaains due thereon,
or to give up the property held.

The renunciation by default or otherwise inlécretor dégrevemensf arente
or of an hypothecated claim shall have the effdctreeing the properties
undergoing these different procedures fromrérgte or claim itself as well as
from the hypothec attached thereto but shall nptide the creditor of any right
of recourse with respect to any other hypothecptegerty, if there be any.

2 Article 6
A legal hypothec is that which results from opematdf law.

3 Article 26

The holder of a legal, judicial or contractual hif, charged on laien-fonds

in the hands of a third holder shall not have tghtr unless the third holder is
bound expressly by his or her title to the propeotydischarge the liability of
the principal debtor, to take any proceedings agathe third holder for
payment of the sum of money or thente so hypothecated except after the
assets of the principal debtor shall have beeniestbd.

4 Article 29

Legal, judicial or contractual hypothecs constidutender the present Law shall
remain in force until the debts or obligations whiare the subject of them
become extinct, not only as regards every parmefiypothecated property for
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SCHEDULE Draft Social Security Hypothecs (Jersegyvl20t

the proportion of thaente or hypothecated claim with which such part is
specially charged, but also as against every dadifttre property charged, for
such portion of theente or claim in respect of which the debtor is perdlgna
liable; but such hypothecs, except a contractupbthec, whether landed or
simple, may be barred by prescription in so fathes right of following the
hypothecated property into the hands of a thirddéwolof the property is
concerned, notwithstanding that the debt or hypmttesl claim may not be
extinct.

As regards the right of recourse to third hold@udjcial and legal hypothecs
with the exception of the legal hypothec for dowsrall be barred by
prescription by the lapse of 10 years or more fteir date.

With regard to the hypothec for dower, such rightazourse is extinguished
only by the death of the widow.
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Draft Social Security Hypothecs (Jersey) Law 201-
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