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European Convention on Human Rights

In accordance with the provisions of Article 16tbé Human Rights (Jersey) Law
2000 the Minister for Economic Development has nthddgollowing statement —

In the view of the Minister for Economic Developmetihe provisions of the Draft

Financial Services Ombudsman (Jersey) Law 201- ewmenpatible with the
Convention Rights.

Signed: Senator A.J.H. Maclean

Minister for Economic Devel opment

Dated: 20th January 2014
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REPORT

2.2

2.3

Introduction

The Financial Services Ombudsman (Jersey) 201} establish an

Ombudsman to consider individual customer commaregarding financial

services provided in Jersey. This satisfies thétipal mandate made in an
amendment to the States’ Annual Business Plan 2Di®.Ombudsman will

have powers to investigate complaints and if upheldke awards to put
complainants back into the position they would hiagen in had the problem
not occurred. The Ombudsman represents a suitgipertonity for pan-

island co-operation, bringing likely benefits of proved consistency and
efficiency for both customers and financial sersicproviders in the
2 jurisdictions, as well as cost-savings.

Background

Ombudsman schemes offer independent complasdlution as a more
accessible alternative to the courts for most pedpthemes are usually free
to the complainant, legal representation is notuired, and the approach is
inquisitorial with the Ombudsman investigating cdanpts. This is especially
of value in the complex field of financial servicegere there may be a great
imbalance in knowledge and resources between thepdo a complaint.
Determinations are made on the basis of what rsafiail reasonable in the
particular circumstances of the case, taking intwoant primary and
secondary legislation, codes of practice and imglistandards as appropriate.
Ombudsman schemes do not alter the normal rel&ijprizetween a service
provider and the customer, but are available aastarkesort, if the service
provider has had a reasonable opportunity to déhl the complaint but it
remains unresolved.

Currently, if a customer has a complaint abimaincial services provided in
or from within Jersey, there is no body with officpowers to take on the
complaint, so legal action is the only route ava#dafor unresolved
complaints and this can be costly and daunting.

In the autumn of 2009, the States Assemblydvtiieaccept an amendmei
the Annual Business Plan 2010 to give legislativaftohg time to a new
Financial Services Ombudsman Law. Since then, tosn&mic Development
Department has carried out a public consultationthan proposals for the
financial Ombudsman schefneleveloped budget, funding and staffing plans;
convened and received input on the funding progdsam a working group
comprising representatives of different financiarvices sectors; worked
closely with officers from the Commerce and EmpleytinDepartment of the
States of Guernsey; worked closely with the legistadraftsmen over the
development of the legislation; and establisheddgammmunications with the
(British and Irish) Ombudsman Association (a prsiesal association for

! The relevant amendment to the Annual Business Plan 2010 was lodged on 8th September
2009 and adopted by the Sates on 5th October 2009

2 Financial Services Ombudsman Scheme for Jerseardhsey consultation, Economic
Development Department, 31/1/2011
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2.4

2.5

2.6

2.7

ombudsmen and complaint handlers, including then@rBependencies and
Overseas Territories), the International NetworkFafiancial Ombudsmen
(INFO), and individual financial Ombudsman schenmethe UK, Ireland and
Isle of Man.

Two separate briefing meetings were held orh X0ttober 2013 for the
Bailiffs of Guernsey and Jersey on the establishmém Financial Services
Ombudsman, with the assistance of a highly expeg@gnsenior Ombudsman
from the UK Financial Ombudsman Service

It is intended that the Ombudsman will be geby similar legislation in both
Jersey and Guernsey, and that it is operated amtavienture with shared
staff, resources and premises; funded by the finhservices industries in
both jurisdictions. Guernsey published a Statesrtepn the Ombudsman in
September 2013 seeking approval in principle far #stablishment of a
Financial Services Ombudsman and for the nece$sgigfation to be drafted.
The report was on the Billet d’Etat for 30th OctoB613 and was approved
in debate on 27th November 20713.

This legislation will establish an Ombudsmarat tisatisfies the political
mandate in Jersey for: “a Financial Services Omimagis not only to
demonstrate that we are a quality finance centtealso to ensure that when
things do go wrong for consumers we have an adeguatcost, alternative
dispute resolution process in place that is coniparawith other
jurisdictions™; and that can be operated jointly in partnershijh the States
of Guernsey. Consideration has also been giverdognised standards such
as the BIOA criterih and European Commission recommendations and
directiveg.

The legislation will establish the Ombudsmas/her procedures and powers,
but the detail of the scope with respect to finahservices covered will be set
by Order. The funding arrangements will be setiolRegulations to be made
under the Law, and the financial services industity be consulted on the
secondary legislation in March/April 201#fthis document gives an overview
of the primary legislation and outlines what wi## proposed in the secondary
legislation consultation.

% David Thomas: Lead Ombudsman (Strategy), UK Firm@mbudsman Service; Board
member of the UK Legal Ombudsman; Committee Menolb¢ine International Network of
Financial Services Ombudsman Schemes

4 Commerce and Employment press release dated #fterBber 2013

® States of Jersey Draft Annual Business Plan 2B1D1{/2009): sixth amendment, lodged on
8th September 2009

® British and Irish Ombudsman Association, Schedutie the Rules, Criteria for the
recognition of Ombudsman Offices, last amended Mk 2011

" Commission Recommendation 98/257/EC; Directive3?DI/EU on Consumer Alternative
Dispute Resolution
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3.1.1

3.1.2

3.1.3

3.14

3.15

3.2
3.2.1

3.2.2

Overview of the Financial Services Ombudsman (dgey) Law 201-

Establishment and general function of the Offie of the Financial Services
Ombudsman (OFSO)

The primary responsibility of the Office ohet Financial Services
Ombudsman (OFSO) is to resolve complaints abouanfiral services
independently, effectively, quickly, with minimurorimality and by the most
appropriate means.

The legislation establishes the OFSO as § bodoorate, with a Board of
3 to 5 members, including a Chairman. The inteni®oio have a Chairman
plus 2 Board members at the outset.

The Minister appoints the Chairman and Baaednbers on terms that secure
their independence, and after seeking the viewsh@flersey Appointments
Commission (JAC). Board members are subject to @rman of 10 years’
service. The OFSO can determine the remuneratjosys to Board members,
subject to any maximum directed by the Minister.

The Board will appoint ombudsmen on termst thmomote their
independence, maintain the independence of the Qfe®@rally, and act in
the public interest. This will ensure the credtlibf the Ombudsman scheme,
so that all stakeholders have confidence in it enthe independence and
effectiveness of the Ombudsman in investigatingrasdlving complainfs

Under the legislation, the Minister can gilieections or guidance to the
OFSO on certain matters that will not compromise ittdependence of the
OFSO.

Arrangements with other jurisdictions

The development of a Financial Services Orsimach has presented a suitable
opportunity for pan-Channel Island co-operation. ild/hthe legislation
establishes a Financial Services Ombudsman foeyleitsincludes flexible
provision for resource-sharing, co-operation or lbmamg the schemes of
Jersey and Guernsey. It will be advantageous te loae entity covering all
financial services complaints in the 2 jurisdicBoof Jersey and Guernsey,
rather than 2 smaller ones. Staff will benefit fremperience of a wider range
of complaints and can share expertise internadigding to a more consistent
approach across the islands. There will also bex@o@s of scale with a
single operation covering both jurisdictions, reing only one infrastructure
to be set up, rather than duplicating.

It is planned that from the outset, the Onsioueh scheme will be established
on a joint basis with a shared, single office irsdg, with a shared staff and
Board. This will have considerable benefits in teraf cost savings from a
single infrastructure, and consistency in appro&mh complainants and
financial services providers, irrespective of tslamd from which the financial
services were provided.

8 British and Irish Ombudsman Association, Guid@timciples of Good Governance,
October 2009
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3.2.3

3.3

331

3.3.2

3.3.3

3.34

3.4
341

3.4.2

As will be detailed later, there is rarelyneed for complainants and other
parties to be seen in person, as complaints aessed by consideration of the
information gathered during the investigation ofamplaint. Complainants
can reside anywhere in the world, so the actuatioc of the offices does not
affect the accessibility of the Ombudsman.

Complaints volume and staffing

As there is no comparable body handling firlrcomplaints in Jersey and
Guernsey, it is hard to draw reliable conclusidnsud the expected number of
complaints the Ombudsman will receive. The budget plans have been
drawn up on the basis of the joint Ombudsman scheeoeiving an
anticipated 700 ‘mature’ complaints per year,these that have already been
considered by the financial services provider. Asllwas these mature
complaints, there is also likely to be a high numifeenquiries that will need
to be handled, usually from complainants seekifigrimation or advice at an
earlier stage of a complaint.

To service this workload, the staffing pradoss for one part-time

Ombudsman, supported by 5staff to handle comglairgnquiries,

administration and management. The Ombudsman wil Isenior role, so it
is cost-effective to have supporting staff carryimg much of the day-to-day
work.

The aim is not to over-resource the offiad, tb have sufficient staffing and
systems to handle complaints efficiently and effety. Arrangements in the
first year will need to be on a flexible basis,tlsat staffing can be adjusted in
the event of any difference in the actual volumeahplaints from estimates.

The staffing plan has been drawn up by etialueof staffing at other
Ombudsman schemes and with input from experiencedudsmen.

Remit of the Ombudsman

Categories of persons eligible to refer a glamt to the Ombudsman
include —

¢ individuals;

e small businesses, using the European Commissioimito@f of a
microenterprisg and

e charities, trusts, foundations and other bodiespasified by Order.

The Minister for Economic Development cancffgeby Order any other
category that relates to charities, trusts, foupdat or other bodies that
appears to be appropriate, taking into accountttieaOmbudsman should be
primarily available to persons lacking the resosroe expertise to use other
means to resolve complaintseg Article 8(3)(ciii)). The intention, subject to
the industry consultation, is that the Order shoaldw small charities,
individuals acting as trustees of family trusts amdividuals acting as trustees
of their own pension arrangements, such as retimearmnuity contracts, to be
eligible complainants.

® Commission Recommendation (2003/361/EC)
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3.4.3

3.4.4

3.45
3.4.6

3.4.7

3.4.8

3.4.9

The legislation also permits the Minister@gder to exclude subsets within
those categories on the recommendation of OFS@glpersons that have the
resources, expertise or other characteristicsdottser means than the OFSO
to resolve their complaints. This could be useéutare to mirror the actions
of the regulator; for example, if the Commissiomsigeated a certain group of
persons as requiring less regulatory protection.

As well as being in one of the categorigedisabove in 3.4.1, a complainant
also must not be a financial services provider angst, at the time of the
relevant act, have had a sufficiently close retetiop with the financial
services provider in order to complain about itsicas. This relationship
could be as a client or potential client, or anyeot sufficiently close
relationship. The Ombudsman must consult, devetap ublish guidelines
on relevant relationships. The intention is to wallacomplaints from
appropriate complainants who may not have a clietationship with the
entity complained about (the respondent), but wineetheless can be affected
by its actions. These could include an investa gollective investment fund
in respect of which the respondent carries on #hevant business, such as
administration; or, for example, the intended rexip of a cheque that was
intercepted by a fraudster and deposited into taedter’'s account held by
the respondent.

The complainant can be resident anywherguabin Jersey or Guernsey.

The complaint must relate to an act in thas® of relevant financial services
business provided in or from within Jersey. Thaskegion defines relevant

financial services business widely, in Article 9(jith reference to financial

services legislation, including the Proceeds of@ri(Supervisory Bodies)

(Jersey) Law 2008, and also by defining pension aratlit business in

Schedules 3 and 4. The legislation then provides tifie Minister must by

Order exempt classes of business that are not i@ to be covered by the
Ombudsman, after consultation.

The Order must take account of ensuring theb@sman’s services are
primarily available to people lacking the resouraes expertise to use other
means to resolve the complaint, and must consitéres carrying on classes
of business without requiring a permit or certifecar registration with the

Commission. Consultation on the Order must inclwith relevant persons in

Guernsey; this is so that the range of financialises covered can be as
similar as possible in Jersey and Guernsey.

The financial services industry will be cdiesth on the Order in March/April
2014. The current policy intention is to exemptdally the same areas as
currently given exclusions/exemptions under finahdervices legislation,
with some exceptions to be considered for those ith@ay be relevant to
include, such as all providers of bureau de chaegdgces. (There is currently
a turnover-related exemption.)

In addition, the current policy intention fisr the Order also to exempt
occupational pensions; certain types of fund bussirssad most trust company
business, except where it relates to relevant pendiusiness. These
exemptions can be monitored and reviewed over tgoghat the scope can
respond to new developments or to experience withptaints. The detail of
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3.4.10

3.4.11

3.4.12

3.4.13

3.4.14

the proposed exemptions will be fully set out ie tindustry consultation
exercise on the secondary legislation.

Complaints need to be within various timats. In summary —

3.4.10.1 the act to which the complaint relatestnmase occurred after
1st January 2010 (the “starting point™);

3.4.10.2 the financial services provider must haiready been given a
reasonable opportunity to consider the complaimd; a

3.4.10.3  the complaint must be referred to the Qiatman within 6 years
of the act to which the complaint relates, or 2rgeafter the
complainant should have become aware of the cawose f
complaint. If the financial services provider meetset
requirements in handling the complaint, this peri@dn
effectively be shortened to 6 months after the ji@vcompleted
its handling of the complaint.

The starting point for the Jersey schensetisat 1st January 2010 as the first
start of the year after the States Assembly votedhtroduce a Financial
Services Ombudsman. This reduces the amount afspzction from the full

6 years possible under the standard time limibélégislation. Guernsey will
have a different starting point. It will use theelaf the States Report on the
Financial Services Ombudsman, i.e. 2nd July 2048 2s4).

The legislation sets a cap of 3 months esrthximum reasonable period for
financial services providers to consider complaistsa complainant will be
able to refer their complaint to the Ombudsmantifisi still unresolved
3 months after raising it with the provider, or doef if they receive the
provider’s final response on the complaint soomer @re still unsatisfied.

If financial services providers meet certagguirements when handling
complaints, an abbreviated time limit of 6 month# apply within which a
complainant must refer the complaint to the Ombuatsnafter receiving a
final response on the complaint from the providenis time limit will be
dependent on the provider having a procedure fodliveg complaints and
giving appropriate notification to the complainasftthe availability of the
Ombudsman and the 6 month time limit. It will be the interests of the
industry to provide this information, so that thmited further period of
6 months applies within which the complaint can fregressed to the
Ombudsman. This will give the industry greater ityjabn the lifespan of
complaints and on when they have run their fullreeu

These time limits apply equally to both ftatgd and unregulated entities and
are in line with those applicable at other finah€@anbudsman schemes. It is
intended that the detail in the legislation carrdferred to or used as part of
standards in Codes of Practice developed for filahservices providers. The
Ombudsman scheme is not a replacement for effectiveplaints handling
within providers, but will be available for what@hlid be the minority of
complainants that remain dissatisfied at the enti@process. The legislation
allows for the OFSO to publish a model procedurectamplaints handling,
but cannot require any financial services provider adopt it. The
Ombudsman’s role is to handle individual consuneenglaints and is distinct
from that of the regulator.

States &
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3.5
3.5.1

3.5.2

3.5.3

354

3.55

3.5.6

3.5.7

Handling of complaints by OFSO

Once a complaint is received by the Ombudsihavill be assessed as to
whether it is within the remit of the scheme adipetl in 3.4 and rejected if
not. It can also be rejected if the Ombudsman densithere are compelling
reasons to do so, such as if the complaint hagaloprospect of success; for
example, where the complainant has not sufferedpeasatable loss; or if
there is a more appropriate forum to consider trapdaint. The legislation

cites some of the reasons for rejection and regulte OFSO to publish its
policy on rejection of complaints.

The Ombudsman will then investigate the camplas he or she sees fit, and
will have powers to require information and docutsethat are considered
necessary or useful for the investigation and ddteation of the complaint to
be provided. These are specified in Part 5, ArtléleParties to the complaint
will be given the opportunity to provide informaticand to comment on
evidence considered by the Ombudsman to be matefia¢ determination.

Complaints will normally be considered on biasis of the documentation and
information provided by the complainant and theaficial services provider,
without a hearing, unless the Ombudsman consideredessary. Where
appropriate, attempts can be made to mediate thwlamt and bring the
parties to agreement on a solution.

If a complaint is not suitable for mediation fails to be resolved by that

route, the Ombudsman will determine the compldimpractice, the stages of

gathering information on a complaint, initial caheiation of the issues and

attempts to resolve the complaint through mediatEmbe delegated to a case
handler. However, only an Ombudsman may make adod@termination of

a complaint.

The Ombudsman will determine a complaintdfgnence to what is fair and
reasonable in all the circumstances of the complaind must take into
account the relevant law; any relevant directiogd€ of Practice or
regulation; and if appropriate, what the Ombudsmansiders to be good
practice at the time of the act leading to the damp Before issuing a
determination, the parties to the complaint willgdeen a preliminary view on
the dispute or draft determination to give themuathier opportunity to
comment, disagree or put forward views.

Once a complaint has been determined, theu@sniian will give the parties
to the complaint a written statement of the deteation. As the Ombudsman
is intended to be the final arbiter on a complaiinthe complainant accepts
the determination, it is binding on the financiansces provider and the
complainant. No further legal action can be takertie same subject matter
once a determination becomes binding. No provigianade for an appeal in
the Law, so judicial review is the only availablgtion for reviewing
determinations of the Ombudsman.

If the Ombudsman upholds the complaint irofevof the complainant, the
determination may include an amount of money tqdiel by the financial
services provider to the complainant to compengae financial loss and
also material distress or inconvenience, where@p@te. The determination
can also require the provider to take such stepslation to the complainant
as the Ombudsman considers fair and reasonable.
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3.5.8

3.5.9

3.6

3.6.1

3.6.2

3.6.3

3.7
3.7.1

3.7.2

3.8
3.81

3.8.2

3.8.3

The legislation sets the maximum amount that be awarded at £150,000,
which is in line with financial Ombudsman schemasother jurisdictions
such as the United Kingdom and the Isle of Man.

Awards are enforceable by the complainard debt due from the financial
services provider. The legislation also gives th@b@dsman discretion to
assist the complainant, if warranted, in recoveriag award. (Other
Ombudsman schemes, such as the Legal Ombudsnam WK, allow this.)

Interaction with other bodies and publishing ofinformation

While there will be restrictions on infornaati disclosure, the Ombudsman
can disclose information to the Commission or o#tetutory bodies to assist
them to carry out their duties. Data from the Ondmodn on complaints can
be useful for regulators, both for supervisory @sgs and for developing
regulation. A memorandum of understanding will beavweh up with the
Commission describing how the bodies will co-opeiiatthe carrying out of
their respective duties.

The Ombudsman will publish an annual reparite operations, which will
include information on the caseload and the Ombuatésnapproach in
deciding complaints. Giving this feedback to theaficial services industry
can be useful to inform future complaints handling.

Good communications have been establishedh \witisting financial
Ombudsman schemes, and the scope of the Charara$5l0mbudsman will
dovetail with that in other jurisdictions to avaldplication.

Budget

The set-up costs for the joint Financial & Ombudsman are estimated at
£183,317, with operating costs for the first yelof%82,626.

The scheme will perform a quasi-judicial roleth powers to make binding
determinations, so it needs to be resourced sefiiilyi to fulfil that role.
Experts at other Ombudsman schemes have reviewelutiiget figures and
the aim has been to produce realistic estimateuforing the service.

Funding

The provisions in the legislation ensure thatfunding for the establishment
and operation of the OFSO will come from finand@atvices providers and
that the service will be free to complainants. TESO’s annual accounts
must be independently audited and submitted witkpart on its operations to
the Minister for Economic Development for presentato the States.

OFSO will secure its funding through levies fmancial services providers
generally, and also through case fees on provittlersspect of complaints
against them. The Law sets out that the fees arndslanust raise sufficient
income to enable the OFSO to carry out its funstiand to provide sufficient
reserves. The States are given powers to make &sms to provide for case
fees and levies.

As the Ombudsman is intended to be a pandsaheme, it will be funded by
the financial services industry in both jurisdictioof Jersey and Guernsey. At
the outset it will be on a 50:50 basis betweenitlsnds. Over time, this can

States & Page - 11
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be revised to reflect the actual ratio of compkiinom each on a ‘user pays’
basis. A funding model has been developed withagstance of industry
working groups and from assessment of existing kugisins in other
Ombudsman schemes. The planned industry consultatiothe secondary
legislation will set out more detail on funding,tbaroadly it will be sought
from all providers in Jersey and Guernsey with vah customers and
conducting financial services business within thepg of the Ombudsman
(the ‘funding population’).

3.8.4 A start-up fee will be charged to cover timdtidl set-up costs of the
Ombudsman scheme and to start building up reseArsannual levy and
case fees on complaints taken on by OFSO will laeged to cover operating
costs and to bring reserves up to the desired.level

Secondary legislation to follow:

e Order to be made by the Minister under Article 8BYo specify charities,
trusts, foundations or other bodies that can lgghddl complainants

e Order to be made by the Minister under Article 9(@)exempt classes of
business that are not appropriate to be cover€&dHSO

¢ Regulations in relation to Case Fees to be debayethe States and made
under Schedule 2, paragraph 3(1)

« Regulations in relation to Levies to be debatedhsyStates and made under
Schedule 2, paragraph 4(1).

Financial and manpower implications

The set-up costs will be split 50/50 between therémic Development Department
and Commerce and Employment of the States of Gegrnand will be fully
reimbursed by OFSO once it has the power to leeyindustry. The Law allows the
collection of the levy at the earliest opporturiityensure the amount is repaid as soon
as possible.

Human Rights

The notes on the human rights aspects of the Heaftin the Appendix have been
prepared by the Law Officers’ Department and awtuited for the information of
States Members. They are not, and should not les tag, legal advice.
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APPENDIX TO REPORT

Human Rights Notes on the draft Financial Service©mbudsman
(Jersey) Law 201-

These Notes have been prepared in respect of difteFainancial Services Ombudsman
(Jersey) Law 201- (thedtaft Law”) by the Law Officers’ Department. They
summarise the principal human rights issues arigog the contents of the draft Law
and explain why, in the Law Officers’ opinion, theaft Law is compatible with the

European Convention on Human Rights CHR”).

These notes are included for the information of Stas Members. They are not,
and should not be taken as, legal advice.

The draft Law proposes to establish an Ombudsmancsecharged with handling
complaints about financial services independemflyckly, informally and fairly, so
as to offer an alternative to court proceedingsigmore accessible for complainants.
The draft Law engages the ECHR in a number of aspetich are addressed below.

Article 6 ECHR — The right to a fair trial

Article 6(1) ECHR (the right to a fair trial) is plcable to the draft Law in a number
of respects. Its requirement that, in the detertionaof civil rights and obligations,

everyone is entitled to a fair hearing by an indelesmt and impartial tribunal is
engaged by the draft Law in how it is envisaged ©abudsman determinations of
complaints under Part 4, and terminations of agpants by the Minister pursuant to
Schedule 1 paragraphs 4 and 5, are to be reviéwedrson aggrieved with a decision
of the Ombudsman or the Minister in this regard Mdue required to seek judicial
review of the original decision before the Royali@o

Reviewing determinations of the Ombudsman

The protections afforded by Article 6(1) ECHR amdevant in cases which are
determinative of pecuniary issues and have beemett@pplicable in the context of
ombudsmen services. The Ombudsman’s determinafi@oroplaints of this nature
will be open to judicial review before the Royall€b The judicial review position in
Jersey is broadly similar to that applied in theglih legal system, requiring a
decision which goes beyond merely being unreasenabtl becomes a decision to
which no reasonable decision-maker could have camethe classic ‘Wednesbury
unreasonableness’ standard.

The capability for judicial review to provide thecgessary Article 6 ECHR compliant
review stage is assessed having regard to the ctubgdter of the decision under
review, the manner in which that decision was aediat, and the content of the
dispute, including the grounds on which the deaissocontested. In general terms, it
is considered that while traditional judicial rewvigrounds would provide a sufficient
review standard in some cases, in others therelreay need for a more expansive
scope to ensure compatibility. This is due to neania the operation and practical
elements of the Ombudsman scheme; for exampleynre £ases complex questions
relating to financial services may be engaged, edmiin others only factual aspects
may be relevant; public and oral hearings may heired to determine complaints in
some cases but in others written submissions maye@ugh to enable the
Ombudsman to determine matters. The scope of cammpl@ntertained by the
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Ombudsman will mean that, in practice, there wal &n undulating nature to the
manner in which the Ombudsman will handle theahitomplaint.

As a consequence, the Royal Court will be requioedle sufficiently accommodating
in the scope of its judicial review jurisdictiom bther words, the Court must be open
to adjusting the usual parameters of judicial reve® that it is able to consider the
merits or factual elements of the referred decisitrere necessary, not simply the
traditional legal or rationality questions. Considg the Royal Court’'s obligations
under the Human Rights (Jersey) Law 2000 (tHerhan Rights Law”) to ensure
human rights compliance, it is considered thatGbart would be capable and willing
to develop its judicial review jurisdiction expavaly to include a fact-determining
role where a more intensive mode of review wasiredquo safeguard the Article 6
ECHR rights of aggrieved persons.

Reviewing a Minister’s decision to terminate an@ppnent

The draft Law includes the power for the Ministertérminate appointments of the
OFSO Chairman and board members for reasons, amotiggs, that the relevant
person is ‘unable or unfit' to discharge their ftioos (Schedule 1, paragraphs 4
and 5). As noted above, an aggrieved person wauledpired to seek judicial review
of the Minister’s decision to terminate an appoiati

The termination of an appointment by the Ministeigages the civil rights and
obligations of the aggrieved person, and the ptiates afforded by Article 6(1)
ECHR become relevant as a result. It is considérat for reasons similar to those
expressed above, the judicial review jurisdictidrine Royal Court would provide a
sufficient review standard for Article 6(1) ECHRrpuases in these circumstances.

On balance, the issue to be determined by judieidew in this context, i.e. whether
the Minister had good reason to determine thataihgrieved person was unfit to
discharge his or her functions, is a question of.f&uch issues, which might not
necessarily require professional knowledge or a&pee to determine, will mean that
a traditional scope of judicial review, which com®itself with law and irrationality,
may be insufficient from an Article 6 ECHR perspest Moreover, it is likely that the
Minister will make the termination decision unilegly, without a formal hearing, so
the judicial review stage must impose a more expangview scope so that the full
body of the referred issue can be assessed. Takether, these factors point to a
requirement for the Royal Court to apply a morensive, full merits and facts scope
of review than it would under its traditional juttistion.

As noted above, the influence of human rights altiipns on the Royal Court and
modern perspectives of the judicial review jurisidic would suggest that the Royal
Court, in practice, would adopt a judicial reviewope that includes a fact-
determining role. The application of this progressieview standard, where required,
would make the determination of termination casempatible with Article 6(1)
ECHR.

Eligibility criteria and handling of complaints

Article 6 ECHR is a relevant consideration in asse&s the eligibility criteria for

complaints and the manner in which complaints artally handled under Parts 3
and 4 of the draft Law. In essence, those provsioave the potential to limit the
access of certain aggrieved persons to redressebife Ombudsman (for example,
where a complaint is deemed ‘frivolous or vexatipuBhe right of access to a court
or tribunal is not absolute and may be subjecintdtions but, in order to comply
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with Article 6 ECHR, those restrictions must pursudegitimate aim, and comply
with the principles of proportionality and legakzénty.

The Ombudsman scheme is intended as an altermaéiaes of redress for those who,
by reason of resources, expertise or other chaistate, might deem the courts an
unattractive option. Article 6 ECHR is not prestxip in terms of what nature of
legitimate objective comes within its scope butueimg that aggrieved consumers are
able to seek effective redress for their complaivitsbe considered a legitimate aim.
Restricting access in this manner would also bé Ipobportionate and sufficiently
certain, making it justifiable from an ECHR pergpex Indeed, it has been held that
rules governing vexatious litigants are compatibith Article 6 ECHR providing
they are fairly applied.

Complaint hearings

The draft Law provides that the Ombudsman may deter complaints in public or
private and with or without a hearing (Article 18@)). The requirement for an oral
and public hearing is a fundamental principle eingltt in Article 6(1) ECHR,
however, that principle does not translate int@bsolute obligation to hold a hearing
in every case. It has been held that it is inappatg to impose a strict rule requiring
an oral hearing in every case due to the varietgases with which an ombudsman
must deal. Certain cases can best be decided faidyreasonably on the basis of
written submissions whereas others will requiresaring — the decision as to which
route is preferred must be made in light of the [RCH

Furthermore, the European Court of Human RightsC{HR”) has, in cases
concerning ombudsmen, implicitly enunciated procabwsteps for determining
disputes on the basis of written submissions in ammar that would be deemed
compatible with Article 6. For example, this woukhuire affording the complainant
“ample opportunities” to make its case and the tdisiw envisages that the
Ombudsman can invite submissions from parties tmmplaint at stages (see for
example Article 13(4)(e)) where it considers it egsary. Overall, by enabling
flexibility in the approach to hearing a complaiahd with a requirement on the
Ombudsman to implement procedural matters in a erativat accords with ECHR
principles, the draft Law would be considered cotitypa with Article 6 ECHR.

Publication of Ombudsman determinations

The ECtHR has recognised that the publicity of lggaceedings contributes to the
achievement of the aim of Article 6(1) ECHR, andrthmust be a compelling reason
to withhold an ombudsman’s decision from the pullamain. The power for the
Ombudsman to publish information about determimegiois provided by
Article 22(1)(c) and it is anticipated that the Qudbman will exercise that power in a
manner that is both sufficient for, and compliamhwECHR principles. An ancillary
point here is the fact that Article 16(11) of thaftlLaw provides that any copies of a
determination disclosed by the Ombudsman may bacted to protect identities or
other private information, thereby bolstering coiapte with Article 8 ECHR
requirements (right to respect for private life).
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Article 8 — The right to respect for private life

Article 8 ECHR (the right to respect for home amiate life) is engaged by powers
in Part 5 which enable the Ombudsman to requestnrdtion or documents from a
party which are considered necessary or usefulhiinvestigation or determination
of a complaint (there are also powers for the ORS@equest information from the
JFSC relating to providers).

A wide range of information could be caught by Ba#nd it is conceivable that this
might stretch to details regarding individuals, tigattarly names, addresses or other
personal data protected under Article 8 ECHR asgfathe subject’s private life. An
interference with this right, which might ariserfrdhe disclosure or exchange of such
information, must be justified under Article 8(2CHR, meaning it must be: (a) in
accordance with the law; (b) in pursuit of one bé tlegitimate aims set out in
Article 8(2) ECHR; and (c) necessary in a democrsaiciety.

An interference with the Article 8 ECHR right undeart 5 of the draft Law would be
deemed justifiable. The information gathering psts are clear and the rationale
for their application, i.e.to ensure that the Oddiuan is able to investigate
complaints fully so as to make a determination, psup the purposes of the
Ombudsman scheme. Furthermore, that scheme is aitegtburing an alternative and
accessible means for resolving disputes, which lsgdgimate aim. The information
gathering powers are ‘necessary’ for the invesbgabf complaints, which in turn
goes toward the effective operation of the Ombudsstiheme. The Ombudsman can
be considered as an important avenue for redresk resolving financial services
disputes contributes to ensuring a healthy finandestry which is itself a pressing
social need.

It should also be appreciated that Article 19 idek procedural safeguards which
mitigate any interference with the Article 8 ECHIght, thereby ensuring that they
remain within the remits of what is necessary thiege the legitimate aim. For

example, information must be demanded by notiosriting, the specified period for

producing information must be ‘reasonable’ and @mabudsman must consider the
information requested to be ‘necessary or usefutte investigation or determination
of the complaint’. On balance, therefore, the infation gathering powers in Part 5
would be compatible with the ECHR on the basis #mt interference is likely to be

justifiable.

Article 1 of the First Protocol of the ECHR (“A1P1") — Right to Property

Al1P1 which guarantees the rights to property isaged by the power for the
Ombudsman to make awards, in money or money’s w@tticle 16) and to award
costs against a party (Article 17). A1P1 is aldevant to the retrospective application
of the draft Law enabled by the timing conditionsAirticle 11.

Awards and costs

In the context of A1P1, the imposition of a finaal@wards and costs will amount to a
clear ‘deprivation of possessions’. A deprivatidnpooperty in this manner will be
justified under A1P1 where it is in the public irgst and subject to conditions laid
down by law. Further, only in the most exceptiooiatumstances will a deprivation
be justifiable if compensation is not paid. The swa must also be proportionate to
the aim pursued.
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The ‘public interest’ engaged by the draft Lawhie desire to provide an alternative
and effective means for redress. Measures implerdeior economic reasons or for
the protection of certain groups will serve thablpuinterest. Further, where property
rights are concerned, states have a considerabgmtd appreciation (i.e. discretion)
in determining the existence of a problem of gengrablic concern and in
implementing measures designed to meet it. Thiddvewggest that the draft Law, in
providing for the establishment of an Ombudsman &edtowing the power to
demand financial recompense for those whom courbraenight be financially or
logistically unattainable, would be regarded asresking an identifiable public
interest, and come within the States’ margin of rapjation. The measures
implemented by the draft Law would also be congideas being sufficiently precise
and foreseeable as to be in ‘accordance with thie la

The question of proportionality requires a fairdrale to be struck between the means
employed in furtherance of the general intereshtilied and the protection of the
individual's fundamental rights. The requisite ada will not be struck if the person
concerned has had to bear an ‘individual and ekeedsurden’. In the financial
services sphere, the imposition of an obligatioragirovider to pay an award where
an individual has suffered financial loss wouldpoeportionate, particularly where the
intention is to return those affected individuagte position they would have been in
had the particular act or omission not occurred $dme argument could be made for
the imposition of costs where a party has beendeftof pocket. It is important to
appreciate also that, in all cases, the Ombudsniaimpose an award or costs only
where it is ‘fair and reasonable’ to do so (sedches 3(1), 15(1) and 16(1)(a)(ii)). In
conclusion here, notwithstanding that the propésajrant awards and costs would
amount to a ‘deprivation’ of possessions, such omegswvould be justified.

A key feature in justifying the ‘deprivation’ of @perty is the provision of

compensation for the interference, which is reglireall but the most exceptional of
circumstances. The draft Law seeks to impose andiahaward in order to address
financial disputes and penalise those with culjsbiln this situation, a requirement
to also provide for compensation for the impositmha penalty would manifestly

defeat the object of the monetary award, and catidsegarded in this context.

Retrospectivity

Article 11 of the draft Law enables the Ombudsnmhdar, and penalise if necessary,
complaints made about acts that occurred on or tifeelst January 2010, i.e. before
the draft Law comes into force. The effect will the ability for the Ombudsman to
retrospectively generate liability for an awardsome cases where no liability existed
in the first place and in circumstances where tiger® regulation in Jersey.

The imposition of awards, whether retrospectivalptherwise, will engage A1P1 for
the reasons explained above. The key assessmeahefoompatibility of retrospective
legislation with the ECHR is whether it strikesfair balance’ between the demands
of the general interest and the protection of fumelatal rights. Where legislation is
retrospective, that will merely be a factor thapig into the mix when evaluating this
“fair balance”. Retrospection does not inhabitoien distinct area of jurisprudence in
the context of human rights but rather falls todwaluated within the confines of
proportionality.

As detailed above, the justification for the pratpe elements of the draft Law that
engage A1P1 centre on the desire to provide alieenand effective redress. As for
the retrospective application of the draft Law,anincing public interest case for
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retrospection could be made, particularly where egnegious practice had been
pursued by a provider before the dawn of this latim. That public interest case
would be all the stronger in the sphere of unregdlactivity where there had been no
prior consumer protection.

The draft Law will not immediately impose liabilifyom its inception. Liability to
make a financial payment will be judged on whethar unfair and unreasonable
practice was pursued, and that will fall to be dateed by the Ombudsman. As a
public authority bound to act in a manner that asnpatible with the ECHR under
Article 7 of the Human Rights Law, it will be unl&v/for the Ombudsman to impose
retrospective liability under the draft Law if to do would be incompatible with the
ECHR, i.e. because it imposes an ‘individual andesgive burden’. So, although the
draft Law would permit retrospective liability thatay not always be the outcome.

It is also important to appreciate that the drafiwlL applies a carve-out in
Articles 10(2)(b) and (3), excluding application thfe retrospective element of the
draft Law to those to whom a liability was transéer before Part 3 of the draft Law
(Referral of Complaints to the OFSO) comes intacéorThe rationale here is that
purely innocent persons (for example, third-partycpasers of a financial services
company) should not be burdened with a liabilityttthey could not foresee or protect
themselves against. In this respect, the draft baw taken steps to mitigate against
any disproportionate retrospective interferencéwifiP1 rights, thereby reinforcing
its compatibility with the ECHR.
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Explanatory Note

This Law establishes an Ombudsman service chargbdhandling complaints about
financial services independently, quickly, inforigaand fairly, so as to offer an
alternative to court proceedings that is more agbksfor complainants. That service
can be shared with Guernsey or stand alone foeylers

Articlel is the interpretation provision. “Relevant finaacservices business” is
defined broadly byArticle9 (see below), and a “financial service providertefined
as any person carrying on such business.

Part 2 deals with the establishment and functions of @féce of the Financial
Services Ombudsman (“OFSQO”).

Article 2 establishes the OFSO as a body corporate with edbafabetween 3 and
5 members including a Chairmafchedulel contains detailed provision on the
OFSO'’s constitution, whileéschedule 2 deals with its finances. The States may by
Regulations amend the number of board memberseocdhstitution, but may not
amend the provision on the independence of the OKRf®Oparagraph 1l of
Schedule 1 — see below).

Article 3 provides that the general functions of the OFS®tarsecure resolution of
complaints independently, fairly, reasonably, dffedy, quickly and with minimum
formality. The OFSO should offer an alternativectmurt proceedings that is more
accessible for complainants. Complaints may berohted by an Ombudsman, but
should be resolved by the most appropriate meahshwnay include mediation or
referral to another forum (or other methods). Tharll of the OFSO is charged with
protecting the independence of the OFSO, and iticpéar the independence of the
Ombudsmen. The States may by Regulations trantfer tunctions to the OFSO.

Article 4 provides for the appointment of the Principal Ondiadn and other staff of
the OFSO. The board must appoint an appropriatesoperas the Principal
Ombudsman, on terms that promote his or her indigrae and for at least 5 years.
The OFSO must secure sufficient staff, whethermagl@yees, agents or contractors.
Employees cannot be board members and board meroher®t be appointed as
employees.

Article5 requires the board to secure that a sufficient bamof the staff are

designated as Ombudsmen, after the Principal Ombawishas approved their
qualifications and experience. Their terms of appoent must promote their
independence. Undetrticle1l, “Ombudsman” is defined to include the Principal
Ombudsman when used elsewhere in the Law.

Article6 provides for arrangements with Guernsey and fer @daptation of the
scheme to European standards. The Law can oped#pendently for Jersey alone.
But, if Jersey and Guernsey reach (or alter) areeagent on sharing a joint
Ombudsman service, the States may by Regulatiorsdiany provisions of the Law
that would otherwise be inconsistent with the ageaments. This Article provides
flexibility to cover a wide variety of possible angements, which could include
merging the islands’ schemes into one new schersalisuming one island’s scheme
into the other, or merely sharing functions, firemcboard members, Ombudsmen,
other staff, information or other items between asafe schemes. The Article
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expressly provides that it does not prevent anyisfparrangements that might be
devised in such a way as not to require any amentafe¢he Law (or where there are
other means of giving effect to the arrangemeispulations may also separately be
used to amend the Law to give effect to any prowsiof relevant European
legislation, should the States choose to do so.

Part 3 deals with the referral of complaints to the OFSO.

Article 7 provides the conditions for referring a complatot the OFSO. The
complainant must be eligible undarticle 8. The complaint must relate to an act or
omission by a person in the course of carryingedevant financial services business,
as defined inArticle 9, in or from within Jersey (irrespective of the doion of the
complainant). That person will be the respondeut amother person may be liable or
designated as a respondent undeticle 10. Also the timing of the referral must
satisfy the timing conditions set outAnticle 11.

Article 8 determines who is an eligible complainant. The glamant can be in Jersey
or anywhere else in the world; must not be a fir@nservice provider; must be an
individual not acting in a business capacity (omigroenterprise or certain other
bodies — see below); and must have been a cligheafelevant provider (or have had
another specified relationship with the provider).

As well as individuals and microenterprises, thenister may by Order (on the
OFSQO’s recommendation, following consultation by SQF with relevant persons)
specify further categories of eligible status famplainants, relating to charities,
trusts, foundations or other appropriate bodieg Mmister may also by Order (again
on the OFSQO’s recommendation and after consuliaterclude descriptions of
individual or microenterprise. In both cases theinmfactor is that the OFSO'’s
services should remain primarily available to thak®se resources or expertise mean
they cannot reasonably be expected to use othensrtearesolve their complaints.
This power can also be used to align the scopbektheme with Guernsey in this
respect if appropriate.

If the complainant was not a client of the finah@arvices provider (and was not
attempting to be taken on as a client), then they anly eligible if they had a
sufficiently close relationship with the providels determined under guidelines to be
published by the Principal Ombudsman. The guidslimeist refer for instance to the
position of family members benefiting from pensischemes, retailers relying on
cheque guarantee cards, guarantors of credit, dalpé credit information and others
(the Minister may by Order amend the list, aftensadting the OFSO and other
relevant persons). But in dealing with each of ¢hg®ups the guidelines may provide
that they are or are not to be treated as havirmgificient relationship (or that
particular factors must be taken into account fantipular groups). In these cases the
closeness and nature of the relationship must tle that the provider can reasonably
be expected to accept responsibility for the effettheir actions on the complainant.

Article9 sets the framework for determining what is relévéinancial services
business. It does so by casting the net very wide then requiring the Minister to
narrow the scope by Order, to exempt classes dhéss where it is not appropriate
for the OFSO'’s services to be available.

So the broad potential scope includes businesslateguby the Jersey Financial
Services Commission (“JFSC”) under its regulatoawt (listed inArticles 9(1)(a)

to (e)), such as: banking and money service busines@dsssrelating to alternative
investment funds, collective investment funds, atietr investment and fund services;
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trust company business; and certain types of imserdusiness. But it also includes
business that is exempt from control by the JFS@uthose regulatory Laws, and
other business that only needs to be registeredt wie JFSC for anti-money
laundering and anti-terrorist financing purposesisTpotential scope also extends to
aspects of pensions business and credit businesefiaed inSchedules 3 and4), for
some of which there is currently no specific retpialegislation in Jersey. Lastly it
extends also to business ancillary to the mainsek®f business, given that, for
example, the Banking Business (Jersey) Law 199tapify deals with deposit-taking
rather than with the many other aspects of the abtmsiness of banks, such as
making loans and administering cheque account?adnds.

This broad scope is therefore to be narrowed apiatety by an exempting Order.

The Minister must consult before making the exengpi®©rder, and must take into

account whether the customers of particular fir@nservices are likely to have

resources, expertise or other characteristicsriadie it reasonable to expect them to
use avenues of complaint other than the OFSO. Timéstdr must also in particular

consider whether to exempt classes of businessatbkahot subject to control by the

JFSC under its regulatory Laws, looking at the piéd impact on those classes of
business if they were to be subjected to the Ombadsscheme. If there is an

arrangement to share any aspect of the schemeGuighnsey, the Minister must also
consider using this power to align the scope & sicheme with Guernsey’s.

Article 10 determines who can be a respondent to an Ombudsaaplaint. In
normal circumstances it will be the financial seed provider whose act or omission
is the subject of the complaint. That person masay not still be providing financial
services. But sometimes another financial servizesider will have assumed some
or all of the liabilities of the original providdn relation to the act or omission
complained of, and in that case this other provichar be treated as a respondent.
There may be other cases, where the third partywbbassumed any of the particular
liabilities, but is a financial services providardahas taken on some of the business,
assets or other liabilities of the original providand should still in all the
circumstances be treated as answerable for ther achission complained of. In that
case the Ombudsman can designate that third party respondent (as well as or
instead of the original provider, which might nader exist), but only after inviting
and considering objections from the third party apjding written notice of the
resulting decision.

Article 11 provides the 3 timing conditions for a complaingkgibility — the act or
omission complained of must not pre-date 1st Jam2@t0, the complaint must not be
premature and it must not be too late.

The complaint to the OFSO is premature if the ragpat has not been given a
reasonable opportunity to deal with it first. Thegdgportunity cannot stretch beyond
3 months after the respondent first had sufficiefdrmation to start to investigate (in
the Ombudsman’s opinion), and stops sooner if dgpandent refuses to take any
further action on the complaint. If a complaintegerred within the 3 month period, it
is for the Ombudsman to decide (considering aflvaht circumstances, including any
material from the JFSC that is relevant to the tgpbusiness), whether a reasonable
opportunity has elapsed.

The complaint to the OFSO is too late if it comé®rathe general time-limit of
6 years from the act or omission complained of(gears after the complainant could
be expected to become aware of the basis for campfaater, and in either case
discounting any period in which the complainant wasler a disability). However,
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this time-limit will be abbreviated if the respomdefollows an internal complaints
procedure (whether imposed by the JFSC or takewalymtarily) that meets the
conditions in Article11(7). Those conditions are that the procedure requires
investigation and an attempt at resolution, and wthin 3 months of receiving the
complaint the respondent notifies the complainantviiting of the outcome, of the
right to go to the OFSO and of the time-limits fming so. If the conditions are met
then the time-limit is reduced to 6 months from tgtten notification. The OFSO
can publish a model complaints procedure for tipesposes (but cannot require any
financial services provider to adopt it). The Omimdn can extend the time-limits in
exceptional cases. The Minister may by Order antkeadime-limits or the conditions.

Part 4 deals with the handling of complaints by the OFSO.

Article 12 provides for the initial handling of complaintdeeed. Staff of the OFSO
(who may be case-workers rather than Ombudsmeuchs But not board members —
seeArticle 14 andparagraph 8 of Schedule 1 below) must examine the complaint and
reject it if it is not eligible undePart 3. The complaint may also be rejected, on initial
examination by OFSO staff under the OFSO’s pubdisimlicy, if there are
compelling reasons why it is inappropriate to baldevith by the OFSO. Those
reasons are not limited, buétrticle 12(3) lists possible examples, including where
there is no real prospect of success, where theleam has already been dealt by the
OFSO or a court or other scheme or by a fair dffan the respondent, where there is
a more appropriate forum available such as a éiffescheme or a court, or where the
complaint is really about employment matters, itwent performance, commercial
judgment, or discretionary action under a truste Minister may by Order, on the
OFSQ’s recommendation, limit the reasons for raectto align them with European
standards, with Guernsey’s scheme, or with anyrgthésdiction’s scheme or other
international standard.

Article 13 provides for the subsequent handling of a compthiat is not rejected. The
Principal Ombudsman must supervise it or securé¢ ithés allocated to another
Ombudsman to supervise. It must be investigatedtifey Ombudsman or another
case-worker, but not a board member), but needetsssarily be determined and can
instead be resolved by mediation, referral or otlmeeans. The supervising
Ombudsman must handle the complaint as he or glsfisavith a view to the general
functions set out ir\rticle 3, and particularly to clarify the issues and avioidnality

or any need for legal representation. Both theaedent and complainant must assist
the Ombudsman in doing so.

Both parties must be able to see and comment aereee, unless the Ombudsman is
satisfied exceptional circumstances mean thatnmtion must be withheld from the
complainant in order to preserve confidentialitydareach a fair determination.
However, court rules on admissibility of evidenaerbt apply, and the Ombudsman
is free to decide whether to have a hearing, whetiheconsider the complaint in
private or public, and whether to give provisiomaws on issues and a preliminary
draft of a determination (subject in all respeotensuring that the human rights of the
parties are not breached by the chosen procedier &8 a whole).

Article 14 provides that determinations may only be made myOabudsman. But
other staff (not board members) can perform otbhections in relation to handling of
complaints, including investigation, mediation agtving provisional views and
inviting comment. Ombudsmen and other staff worlanga complaint are entitled to
do so free of any interference, other than by othatdirection of the supervising
Ombudsman.
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Article 15 provides that determinations must be made by epfter to what the
Ombudsman believes is fair and reasonable in alcttcumstances of the case. The
Ombudsman must take account of relevant law, ratevaterial from the JFSC and
other bodies, and the Ombudsman’s view of relegaad industry practice at the
time of the act or omission.

Article 16 provides the Ombudsman with discretion to make eyoawards and
directions on a determination, to achieve any teguypearing fair and reasonable in all
the circumstances. A money award can only coventiral loss and material distress
or inconvenience, unless the Minister by Order gjescother kinds of compensatable
loss, and the Order may cap amounts for non-fimhross. The total money award
cannot exceed £150,000 (the Minister may vary figure by Order), but the
Ombudsman can recommend a respondent to pay mobeeOmbudsman may also
give a direction to the respondent to take steffserothan payment of money, in
relation to the complainant. The Ombudsman is inaitdd, in making money awards
or giving directions, to what could be ordered iout proceedings. Breach of
directions can lead to an additional money award $hll subject to the maximum in
total), and a money award can be enforced by timeptzinant as a civil debt (the
OFSO can assist in recovery, if necessary to maimespect for determinations in
general). Information in a determination can becldsed and made public (see
Article 21(2)(b) below), so the Ombudsman must warn the complaioitttis and, if
requested by the complainant, must provide in tterdhination for redaction of the
complainant’s identity from disclosed copies (th@liddsman can also exceptionally
require redaction of other information to presqurieacy).

Article 17 allows the Ombudsman to award costs, but only ehibere has been
improper or unreasonable conduct or delay that eshusdditional expense or
deployment of resources. A costs award can be @mgaest a respondent in favour of
the complainant or of the OFSO. But a costs awam anly be made against a
complainant in favour of the OFSO, and not in favofuthe respondent.

Article 18 provides that if a complaint is determined the @d#gman must give both
parties a written statement of the determinatidth) veasons. The statement must also
include details of how the complainant can maked#irmination binding (on both
the complainant and the respondent) by acceptimgtliin the time specified in the
statement. If the complainant rejects the detertioinaor fails to accept it in time,
then it remains non-binding (but the Ombudsmanatkw the complainant to accept
late, for compelling reasons and after invitingresggntations from the respondent).
There is no appeal against a binding determinatiod, no legal proceedings can be
taken or continued by either party over the subggdhe complaint after a binding
determination. The Ombudsman must notify both eauifi the determination becomes
binding (or when the time passes for it to do so).

Part 5 deals with information.

Article 19 enables the Ombudsman to require parties to a legmigo produce
documents, or provide information, likely to be fuseto the handling of the
complaint. A respondent failing to produce a reggiidocument, without reasonable
excuse, commits an offence for which a court magase an unlimited fine. If the
complainant fails to produce a required documenteither party fails to provide
required information, the Ombudsman can rely on tomtravention in determining
any relevant issue (and can dismiss the complaint).
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It is also an offence, carrying imprisonment fortop2 years or an unlimited fine or
both, for a person to provide information to theSQFif the person knows that it is
materially false and intends it to be used in thadiing of a complaint. Offences
under this Article can only be prosecuted by orhwihie consent of the Attorney-
General.

Article 20 provides for the JFSC to provide information amaficial service providers
to the OFSO, for the OFSO to use in calculating raming levies. The information is
limited to what the JFSC already holds througlows functions, and can be supplied
in its original format and without separating ibrin other information with which it is
kept.

Article 21 provides for restricted information and permitdidclosure. Information
about a person’s business or other affairs, redeifer purposes of handling
complaints or processing case-fees or levies,ssiceed information and cannot be
disclosed without consent (such disclosure is denog carrying up to 2 years
imprisonment or an unlimited fine or both, and aspa can only be prosecuted by or
with the consent of the Attorney-General). Howether information is not restricted if
it has already been made public, or is disclosedpablic hearing of the complaint, or
is contained in a determination (subject to anyuiregqnent for redaction of the
complainant’s identity — seé\rticle16 above). Nor does the Article apply to
information in an anonymised collection. Excepticaare provided for information
disclosed to assist the discharge of the functioihthe OFSO and other relevant
bodies including the JFSC and overseas OmbudsmigicHwvould also apply to any
Guernsey scheme). The States are given power tachrtieese provisions by
Regulations.

Article 22 clarifies that the OFSO has power to provide resiricted information for
various purposes including education and cooperatith the JFSC.

Part 6 deals with miscellaneous matters.

Article 23 requires the OFSO and the JFSC to co-operategraasfeach considers
appropriate. The OFSO must publish a memoranduimowef the 2 bodies intend to
co-operate.

Article 24 makes the usual provision for criminal liability directors and similar
officers for offences committed by corporations amdilar bodies.

Article25 contains consequential and related amendments. Stékes may make
Regulations for such purposes. The Article alsorateghe Data Protection (Jersey)
Law 2005 and the JFSC'’s regulatory Laws to ensatibformation can be disclosed
to the OFSO by others as well as being disclosat by

Article 26 makes the usual provision for Orders and Reguiatio

Article 27 provides for the citation and commencement of the.L The administrative

provisions of the Law would come into force on lgeiegistered by the Royal Court,
but the provisions on referral and handling of ctaimis would only come into force
on a day or days appointed by an Act of the States.

Schedule 1 provides for the constitution of the OFSO, inchglthe appointment (with
the involvement of the Appointments Commission amadice to the States) and
cessation of office of board members, Chairman Beg@uty Chairman, and their
remuneration and expenses, for procedure at meedind for disclosure of interests
and criminal charges. Provision is also made faillany functions, for the OFSO’s
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seal and for limitation of liabilityParagraph 8 provides general powers to delegate
functions to committees and staff, where not resgtrto an Ombudsman or the
Principal OmbudsmarRaragraph 11 provides for the independence of the OFSO and
the Ombudsmen from the Minister and the States.dvewparagraph 12 allows the
Minister to give directions and guidance to the OF& certain matters (only if the
OFSOQO'’s independence will not be compromised).

Schedule 2 provides for the finances of the OFSO. Its annadounts must be

independently audited and then submitted to thedwn for laying before the States
with the annual report. It must budget annuallyrase enough funds, particularly
through case-fees and levies, while maintainingfrechdence from its funders. The
States are given broad powers to make Regulatonzdvide for case-fees to be
payable by respondents, and levies to be payabfenaycial service providers. The

Regulations can empower the OFSO to publish itersels for the case-fees and
levies. Levies can be imposed on some classes naindial service provider

(particularly those that already have to registeh the JFSC), while leaving others to
choose whether to opt in to levies or instead pgher levels of case-fees (or other
incentives can be provided).

Schedule 3 defines “relevant pension business” &stledule 4 defines “relevant credit

business”, to cover areas that are not as suckaubjregulation by the JFSC but will
be subject to the Ombudsman scheme. Both defisitiare for the purpose of
determining what is a relevant financial servicasiess undefrticle 9 (see above),

and they are therefore drawn widely in anticipatidrexemptions being provided by
the Minister by Order unddrticle 9(4) (as described above).
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Draft Financial Services Ombudsman (Jersey) Law 201 Article 1

DRAFT FINANCIAL SERVICES OMBUDSMAN
(JERSEY) LAW 201-

A LAW to establish a Financial Services Ombudsman anctfated purposes

Adopted by the Sates [date to be inserted]
Sanctioned by Order of Her Majesty in Council [date to be inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

PART 1
INTERPRETATION

1 Interpretation
In this Law, unless the context otherwise requires
“board” means the board of the OFSO, establishefirbgle 2(2);

“Commission” means the Jersey Financial Servicesmm@ission
established by the Financial Services Commissiersé¢y) Law 1998

“‘committee” means a committee authorized under graph 8(1) of
Schedule 1,

“complainant” has the meaning given by Article 7;

“financial service provider’ means a person camgyam relevant financial
services business;

“Minister” means the Minister for Economic Developnt;

“OFSO” means the Office of the Financial ServicesndDdsman
established by Article 2;
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Article 2

Draft Financial Services Ombudsman (Jgréaw 201-

“Ombudsman” means a person designated as such Ange 5(1)(b),
and includes the Principal Ombudsman;

“Principal Ombudsman” means the person appointedsuadh under
Article 4(1);

“publish”, in relation to publication of a mattey ihe OFSO, means
publish the matter in a manner appearing to the @ES be likely to
bring the matter to the attention of those affedtgdt;

“relevant financial services business” has the rimgpgiven by Article 9;

“respondent” means a person against whom a contplaiay be
entertained by virtue of Article 10;

“staff” has the meaning given by Article 4(3).

PART 2
ESTABLISHMENT AND FUNCTIONS OF OFSO

2 Establishment of OFSO

(1)

(2)

®3)

(4)
©®)

There is to be a body corporate to be knowtha®ffice of the Financial
Services Ombudsman (“OFSQO”).

The OFSO is to have a board, whose memberhar®@FSQO'’s directors,
consisting of —

(@) a Chairman; and

(b) atleast 2, and no more than 4, other members.

Schedule 1 makes further provision in relatiorthe constitution of the
OFSO.

Schedule 2 makes provision in relation to tharfces of the OFSO.

The States may by Regulations amend —

(&) paragraph (2)(b), to alter the minimum or maxamnumber of
members;

(b)  Schedule 1, other than paragraph 11.

3 General functions of OFSO

(1)

The primary function of the OFSO is to admieisthe operation of this
Law to secure that complaints about financial ®wiare resolved —

(@) independently, and in a fair and reasonableneran

(b) effectively, quickly, with minimum formality,ral so as to offer an
alternative to court proceedings that is more agbks for
complainants; and

(c) by the most appropriate means, whether by rtiediareferral to
another forum, determination by an Ombudsman carin other
manner.
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Draft Financial Services Ombudsman (Jersey) Law 201 Article 4

(2)

®3)

(4)

()

The OFSO has in addition any other functionfeoed on or transferred
to it under this Law or any other enactment.
The States may by Regulations —

(a) transfer to the OFSO any function under angmtnactment, to
the extent that the function relates to complaattsut financial
services; and

(b) amend this Law or any other enactment in otdegive effect to
any transfer of functions to the OFSO under sulagraph (a).

The board of the OFSO must, in carrying oufutsctions, seek to protect
the independence of the OFSO, including in paicthe independence
of the Ombudsmen, from —

(@) the States of Jersey, and in particular theidtn(subject to
paragraph (5)(b));

(b)  persons providing funding for the OFSO;

(c) financial service providers;

(d) persons who use the services of financial serproviders;

(e) the Commission; and

() any other influence that might compromise itdependence.

Paragraph (4) does not require the board tteprahe independence of
the OFSO from —

(@) any corresponding body in Guernsey, if therarisarrangement
described in Article 6(1);

(b) the Minister, to the extent that the Ministereixercising his or her
power under paragraph 12 of Schedule 1 or under ather
provision of this Law.

4 Appointment of Principal Ombudsman and other staf of OFSO

(1)

(2)

©)

The board of the OFSO must appoint as the ipah©mbudsman, for a
period of at least 5 years, a person appearingngobbard to have the
appropriate qualifications and experience to perféne functions of the
Principal Ombudsman under this Law.

The appointment of the Principal Ombudsmanoidé on such terms
(including terms as to the early termination of tisher appointment and
as to remuneration) as the board considers —

(@) promote the independence of the Principal Orsimach; and
(b) are otherwise appropriate.

The OFSO -

(@) must secure the availability of a sufficientriner of other suitable
persons (“staff”) to perform its functions from &nto time; and

(b) may do so in any way it considers appropriateluding without
limitation —

() by appointing employees,
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Draft Financial Services Ombudsman (Jgréaw 201-

(4)

®)

(i) by appointing agents, on the terms that inksi fit as to the
remuneration and expenses of those agents,

(i) by establishing panels of self-employed p&isavho may be
contracted on particular occasions, and

(iv) by contracting or otherwise arranging with Hrey person to
provide staff on any basis.

The OFSO may not enter into or offer to entetoia contract of
employment with a person who was a board memberhately before
that contract is entered into or offered.

In respect of its employees the OFSO may, tsrks fit —

(a) determine terms as to remuneration, expensesigns and other
conditions of service; and

(b) establish and maintain schemes, or make argr @trangements,
for the payment of pensions and other benefits.

5 Designation of Ombudsmen

(1)

(2)

The board of the OFSO must —

(&) secure that, among its staff, there is a safficnumber of persons
who appear to the Principal Ombudsman to have pipeoariate
gualifications and experience to perform the funwi of an
Ombudsman under this Law; and

(b) designate those staff members as Ombudsmetindopurpose of
this Law.

The appointment of a person who is designasednraOmbudsman is to
be on such terms (including terms as to the duradind termination of
his or her designation and as to remuneratiome@$bdard considers —

(@) promote the independence of the Ombudsman; and
(b) are otherwise appropriate.

6 Arrangements with Guernsey and adaptation to Eurpean standards

(1) Paragraph (2) applies if an arrangement isredtato by the Minister,
after consulting the OFSO, with the States of Gseyrfor any or all of
the following —

(&) sharing resources or staff for the purposeangf function under
this Law and of any similar function under a cop@sding
Ombudsman scheme in Guernsey;

(b) aligning any aspect of the procedures, poljogdigibility criteria
or other elements of the Ombudsman schemes ofitisélictions;

(c) any other form of cooperation between the sgpa®mbudsman
schemes of the jurisdictions; and

(d) combining the Ombudsman schemes of the jutisdis into a
single scheme similar to the scheme under this Law.
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Draft Financial Services Ombudsman (Jersey) Law 201 Article 6

(2) The States may by Regulations make such pmvias they consider
necessary or expedient to give effect to that gearent, and that
provision may, without limitation, include —

(a) provision for conferring functions on the OF8Orelation to the
Guernsey scheme, or for transferring functionshef®FSO to the
corresponding body under the Guernsey scheme;

(b)  provision for uniting the finances of the sclesmor for allocating
between the jurisdictions the expenses of the sebeor the
powers to raise income for the schemes;

(c) provision for transferring, wholly or partlyhe employment of any
employee of OFSO (including the Principal Ombudsmanthe
corresponding body under the Guernsey scheme,rarethucing
the hours and pay of such an employee when thabgew®is to be
offered similar work under the Guernsey scheme;

(d) provision for sharing of information betweere tichemes of each
jurisdiction; and

(e) provision made by amendment of any provisiothisf Law except
this Article and Parts 5 and 6.

(3) Inthe case of an arrangement described ingpapa (1)(d), Regulations
under paragraph (2) may, without limitation, inaue
(@) provision for merging the OFSO with the corasging body
under the Guernsey scheme;
(b)  provision for transferring all of the functiom$ the OFSO to the

corresponding body under the Guernsey scheme, amd f
abolishing the OFSO following the transfer.

(4) Nothing in paragraph (2) or (3) is to be read-a
(&) requiring provision to be made by way of Regates under this
Article, if that provision can instead be made —

(i) by an arrangement described in paragraph (ihowt any
enactment,

(i) by Regulations or an Order under any othewjsion of this
Law, or

(i) by any other means;
(b)  preventing —
() a board member, an Ombudsman, or any or ahefother

staff of the OFSO, from accepting appointment to a
corresponding position under the Guernsey scheme, o

(i) a person appointed to any position under thget@sey
scheme from being appointed to a correspondingtiposi
under this Law; or

(c) limiting the terms on which any appointmentsath a person may
be made.

(5) The States may by Regulations make such amenmtdioethis Law as
they consider expedient to give effect, in relationthis Law, to any
provision of —
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(6)

(a) Regulation (EU) No. 524/2013 of the Europearlid#aent and of
the Council of 21 May 2013 on online dispute resofu for
consumer disputes (OJ L 165/1, 18.6.2613)

(b) Directive 2013/11/EU of the European Parliamamd of the
Council of 21 May 2013 on alternative dispute rasoh for
consumer disputes (OJ L 165/63, 18.6.2813)

(c) Directive 2008/52/EC of the European Parliamand of the
Council of 21 May 2008 on certain aspects of meafiatn civil
and commercial matters (OJ L 136/3, 24.5.2008)

(d) Commission Recommendation 98/257/EC of 30 Ma&98 on
the principles applicable to the bodies respondimeout-of-court
settlement of consumer disputes (OJ L 115/31, 19987,

(e) Commission Recommendation 2001/310/EC of 4|AR801 on
the principles for out-of-court bodies involved time consensual
resolution of consumer disputes (OJ L 109/56, 29C1 Y;

(f) any other Community instrument, within the migan of the
European Communities (Jersey) Law 19@ppearing to the States
to be relevant to the functions of the OFSO.

This Article is without prejudice to any othgower to amend this Law —
(&) under any other provision of this Law, inclugliirticle 12(8); or

(b) under Article2 of the European Communities ikkion
(Implementation) (Jersey) Law 1996

PART 3
REFERRAL OF COMPLAINTS TO OFSO

7 Eligible complaint

A complaint may be referred to the OFSO if —

@)

(b)

(©)

the person (“the complainant”) making the caamgl or on whose behalf
the complaint is made, is an eligible complainant;

the complaint relates to an act by another grerbeing an act that
occurred in the course of relevant financial s&awibusiness carried on,
in or from within Jersey, by that other person; and

the timing conditions, set out in Article 1teaatisfied.

8 Eligible complainant

(1) Inthis Article —
“relevant act”, in relation to a complainant, meahs act that is the
subject of the complainant’'s complaint;
“relevant business” means the relevant financiatises business in the
course of which the relevant act occurred;
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)

“relevant provider” means the person whose act thasrelevant act
(being the person carrying on the relevant busiaetise time of that act,
whether or not that person is or was a financialises provider at any
other time).

A complainant is eligible if the complainant —

(a) was, at the time of the relevant act, a pefatimg within any of
the categories described in paragraph (3);

(b) is not, and was not at the time of the relevactt a financial
service provider; and

(c) at the time of the relevant act, had the refeship required by
paragraph (6) to the relevant provider in respéth@relevant act.

(3) The categories referred to in paragraph (2(a)-

(@) an individual who, in relation to the relevamovider and the
relevant act, is acting for purposes other thandnider trade,
business or profession;

(b) a microenterprise, within the meaning of Congiois
Recommendation 2003/361/EC of 6 May 2003 concerrtimg
definition of micro, small and medium-sized entesgs
(OJ L 124/36, 20.5.2008)as amended from time to time;

(c) any other category that —

)] relates to charities, trusts, foundations ¢reotbodies,

(i) appears to the Minister to be appropriate this purpose,
subject to paragraph (5), and

(iii) is specified for this purpose by the Ministey Order on the
recommendation of the OFSO.

(4) The Minister may by Order, on the recommendatibthe OFSO, amend
paragraph (3)(a) or (b) to exclude any descriptafnindividual or
microenterprise appearing to the Minister to belliko have resources,
expertise or other characteristics rendering isoeable to expect that
description of individual or microenterprise to usther means than the
OFSO to resolve complaints.

(5) In making an Order under paragraph (3)(c) thaidter must take
particular account of —

(@) the desirability of ensuring that the servigésthe OFSO are
primarily available to persons appearing to theisar to be likely
to lack resources, expertise or other charactesidthat would
render it reasonable to expect those persons totlex means
than the OFSO to resolve complaints;

(b) if there is an arrangement described in Arté{l®), the desirability
of aligning the scheme under this Law with the esponding
Guernsey scheme.

(6) The required relationship for the purpose abgeaph (2)(c) is —

(a) as aclient of the relevant provider, beingeespn —

()  with whom the relevant provider transacts os fransacted
relevant financial services business, or
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()

(8)

(b)
(©)

(i) to whom the relevant provider gives or hasegivadvice
about such business;

as a person attempting to become a clientefdélevant provider;
or

any other relationship, appearing to the persgamining the
complaint under Article 12(1)(a) to be sufficienityose to give
appropriate standing for the services of the OFSketavailable to
the complainant, taking account of the guidelinebligshed under
paragraph (14).

The Principal Ombudsman must determine, andp keeder review,
guidelines for use under paragraph (6)(c) by persa@xamining
complaints under Article 12(1)(a).

The guidelines may make provision in respecarmf relationship that a
complainant might have to the relevant providerespect of the relevant
act, but must include provision in respect of aatiehship that a
complainant has —

@)

(b)

(€)

(d)

(e)

)
@

(h)

(i)
()

as a participant, or a person on whose belmalfhar person is a
participant, in a collective investment fund inpgest of which the
relevant provider carries on the relevant business;

as a person to or in respect of whom benefista be provided
under a pension scheme in respect of which theaeteprovider
carries on the relevant business;

as a person for whose benefit a contract afrarece was taken out
or was intended to be taken out, or who has a t@benefit from
a claim under a contract of insurance, being araonin respect of
which the relevant provider carries on the relevarginess;

as a person who relies in the course of busires a cheque
guarantee card issued by the relevant provider by of the
relevant business;

as the true owner, or person entitled to imatedpossession, of a
cheque or other instrument to which Article 5 ot t€heques
(Jersey) Law 1957 applies, or of the funds it represents, collected
by way of the relevant business by the relevanviges for the
account of another person;

as a person who receives a banker’s refereivem ¢py the relevant
provider by way of the relevant business;

as a person who gives the relevant provideraaantee or security
in relation to any credit provided by that providey way of
relevant business falling within Article 9(1)(i);

as a person in relation to whose financial ditagn the relevant
provider holds information by way of by way of red@t business
falling within Article 9(1)(i);

as a person who attempts to enter a relatipngiing within any
of sub-paragraphs (a) to (h);

as a person against whom the relevant provialegs, or attempts
to take, steps the taking of which constitute rafgvbusiness
falling within Article 9(1)(i).
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Draft Financial Services Ombudsman (Jersey) Law 201 Article 8

(9) The provision that may be made in the guidslimeludes provision that
a relationship (whether or not one of the relatigps mentioned in
paragraph (8)) —

(a) is generally to be treated as sufficiently eltsjustify eligibility;

(b) is generally to be treated as not being swfitty close to justify
eligibility; or

(c) is to be assessed taking into account factpecied in the
guidelines.

(10) The Minister may by Order, after consulting BFSO and the persons
mentioned in paragraph (13)(a) to (d) —

(a) amend any of paragraphs (8)(a) to (j) or adthé&r sub-paragraphs
to paragraph (8);

(b) make such provision as is mentioned in pardg(@pin relation to
a relationship mentioned in paragraph (8).

(11) Before making a recommendation to the Ministamnder
paragraph (3)(c)(iii) or (4) the OFSO must consult
(@) such persons as the Minister may specify bjcadb the OFSO;

and

(b) any other person appearing to the OFSO to peoppate.

(12) Before determining any new guideline or angssantial amendment to a
guideline, the Principal Ombudsman must consult —

(a) the Minister;

(b)  such persons as the Minister may specify bicadb the OFSO;

(c) any other persons appearing to the Principab@sman to be
appropriate.

(13) The Minister must specify, for the purposes paragraphs (11)(a)
and (12)(b) —

(@) if there is an arrangement described in Art&lE), the person
appearing to the Minister to be appropriate in tiata to the
corresponding Guernsey scheme;

(b) any body appearing to the Minister to be repméstive of the
interests of all or any of the persons who may Higibée
complainants as a result of the proposed Ordeuidietine;

(c) any body appearing to the Minister to be repméstive of the
interests of all or any of any persons who are niidedy to be
respondents as a result of the proposed Orderidelne; and

(d) any other persons appearing to the Ministd&etappropriate.

(14) The OFSO must publish the guidelines, spewifya date after the
publication on which any new or amended guideligpetd come into
effect.

(15) In carrying out their functions under paradrg6)(c) and (7), the person
examining a complaint under Article 12(1)(a) ande thPrincipal
Ombudsman must take particular account —
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(@) of the principle that the services of the OFS©uld be available
for complaints where the relationship is sufficigntlose, or of
such a nature, as to mean —

() that acts of the relevant provider are liketyhtave effects on
the interests of persons having that relationshiipthe
relevant provider, and

(i) that it is fair and reasonable to expect thkevant provider
to accept responsibility for the effect of thosésaan those
interests; and

(b) if there is an arrangement described in ArtéfE), of the
desirability of aligning the scheme under this Lavith the
corresponding Guernsey scheme.

(16) It is irrelevant for the purposes of this A& whether the complainant
has any or no connection with Jersey (other thaouth the required
relationship in respect of the relevant businesd ttas carried on, as
required by Article 7(b), in or from within Jersey)

9 Relevant financial services business

(1) Relevant financial services business is businesher than business
exempted under paragraph (4), that is any one og wicthe following —

(@) financial service business within the meanirigthe Financial
Services (Jersey) Law 1998

(b) the business of an AlF, of an AIFM or of a $egvprovider, as
each of those terms is defined by the Alternatimee$tment Funds
(Jersey) Regulations 202

(c) deposit-taking business within the meaning bg tBanking
Business (Jersey) Law 1991

(d) the business of a collective investment funithiw the meaning of
the Collective Investment Funds (Jersey) Law 1988r of a
functionary within the meaning of that Law;

(e) insurance business for the purposes of therdnse Business
(Jersey) Law 1998

(f)  business that would fall within any of sub-pgaphs (a) to (e) but
for an exemption or exclusion conferred by or undey of the
Laws or Regulations mentioned in those sub-par&grap

(g) business that —

(i) falls within paragraph 7 of PartB of SchedBlgo the
Proceeds of Crime (Jersey) Law 1998nd

(i) is specified Schedule 2 business, within theaming of the
Proceeds of Crime (Supervisory Bodies) (Jersey)
Law 2008, in respect of which Article 10 of that Law
requires the person carrying on the business toabe
registered person within the meaning of that Law;

(h)  relevant pension business, within the meanfri§cbedule 3;
(i) relevant credit business, within the meaningokhedule 4; or
(i) relevant ancillary business, within the meanafigparagraph (2).
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(2) Relevant ancillary business is business amgilta any other business
falling within any of paragraphs (1)(a) to (i) (thmain business”), if —

(@) the main business is carried on in relatiotihéocomplainant by the
same person as the ancillary business; or

(b) the ancillary business consists of —

() introducing, directly or by one or more interdngries,
persons who seek services, the provision of which
constitutes the main business, to other personscaty on
that business, or

(i)  giving advice with a view to making such inthactions.

(3) Business that may be ancillary for the purpaisparagraph (2) includes,
without limitation —

(@) current account services;

(b) the provision and operation of automated tefiachines;

(c) financial advice about the main business;

(d) designing or establishing financial schemesamwangements that
require the provision of a service by way of themiausiness.

(4) The Minister must by Order exempt classes airiss, to the extent that
they would otherwise be relevant financial servibasiness, in relation
to which the Minister considers that it is not aygprate for the services
of the OFSO to be available.

(5) In making an Order under paragraph (4) the &témimust take particular
account of —
(a) the matters described in Article 8(5); and

(b) any likely impact on respondents carrying ow allass of business
that may be carried on without being registered,holding a
permit or certificate, under any of the Laws or &agons
mentioned in paragraphs (1)(a) to (e).
(6) Before exercising the power under paragraphtt®) Minister must
consult —

(a) the OFSO;
(b) the Commission;

(c) if there is an arrangement described in Art&flE), the person
appearing to the Minister to be responsible for ¢heresponding
scheme in Guernsey;

(d) any body that the Minister believes is représtare of the interests
of all or any of those who would be affected by freposed
Order; and

(e) such other persons as appear to the Ministee &ppropriate.

10 Respondents

(1) In this Article “relevant provider” and “relemiact” have the meanings
given by Article 8(1).
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(2)

®3)

(4)

A complaint may be entertained by the OFSO regjaany one or more

of —

@

(b)

(©)

the relevant provider (irrespective of whettieat person is still a
financial service provider when the complaint i¢ereed to the
OFSO);

another person who, when the complaint is refeto the OFSO —
(i) bhas any liability in relation to the relevanttabeing a

liability that was transferred, after the commeneantrof this
Part, to the person from the relevant provider, and

(i) is carrying on relevant financial services imess (whether
or not the same business as that to which the @intpl
relates) in or from within Jersey; and

a person, not falling within sub-paragraph @)(b), who is
designated under paragraph (3).

An Ombudsman may, by notice in writing givena@erson, designate
that person (the “successor”) as a respondentlatiore to a complaint

referred to the OFSO, whether in addition to orsubstitution for a

person falling within paragraph (2)(a) or (b), if —

@)

(b)

(©)

(d)

any business, asset or liability (in relatiortlie relevant act or to
any other matter) of the relevant provider wasdfamed, after the
commencement of this Part and before the compisirgferred to

the OFSO, to the successor from the relevant peoyid

the relevant provider no longer exists wher ttomplaint is
referred to the OFSO, or in the opinion of the Odsian
substantial prejudice is likely to be caused todtsaplainant if the
relevant provider is treated as the only respondent

when the complaint is referred to the OFSO, $bhecessor is
carrying on relevant financial services businessegpective of
where it is carried on and whether it is the sanmsress as that to
which the complaint relates); and

in the opinion of the Ombudsman, after invitiagd considering
objections from the successor, it is fair and raabte in all the
circumstances of the case to treat the successamsagerable for
the relevant act in any respect (and whether jpinith any other
person or otherwise).

For the purposes of paragraphs (2)(b)(i) antj3he transfer —

@)
(b)

may be direct, or through any other personessqgns and through
any number of transactions; and

may be by agreement of the relevant provideth(the successor
or any other person), by operation of law, as pathe winding up
of the relevant provider, or in any other manner.

11  Timing conditions

(1) The timing conditions are that —
(@) the act to which the complaint relates occuroedor after 1st
January 2010;
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(2)

®3)

(4)

®)

(6)

()

(b) the complaint is not referred to the OFSO befibre complainant
has, in the opinion of an Ombudsman, given the aedent a
reasonable opportunity to deal with it; and

(c) the complaint is referred to the OFSO on omlefthe expiry of
the relevant time-limit, as determined under papglgs (4) to (8).

For the purpose of paragraph (1)(b), the Omimaais must consider all

the relevant circumstances (including any relewdinéction, code of

practice, guidance, or other rule or standardeiddiy or on behalf of the

Commission), but must not treat a reasonable oppitytas extending

beyond —

(&8 3 months after the date on which, in the opminiof the
Ombudsman, the respondent first had sufficientrmédion to be
able to start to investigate the complaint; or

(b) if sooner, the date on which the respondentifiest the
complainant that the respondent will take no furthetion on the
complaint for any reason.

An Ombudsman may treat the timing conditionperagraph (1)(b) as
satisfied if, in the opinion of the Ombudsman, &hiexr some exceptional
reason justifying the investigation of the compldig the OFSO without
the respondent having a reasonable opportunitgabwlith it.

For the purpose of paragraph (1)(c) the reletiare-limit is —

(a) if the abbreviated time-limit applies, that &ifimit;

(b) if the abbreviated time-limit does not apphe general time-limit.
The general time-limit is the period ending glever is the later of —
(a) 6 years after the act to which the complailstes; and

(b) 2 years after the complainant could reasonbhblye been expected
to become aware that he or she had a reason tdaiariprelation
to the act complained of.

The abbreviated time-limit —

(&) s the period ending 6 months after the fiest dn which all of the
internal procedure conditions are met; and

(b) applies if —
() all of the internal procedure conditions aretnaad

(i)  the general time-limit has not expired where tbbreviated
time-limit expires.

The internal procedure conditions are —

(a) that the respondent has established a procefdurédnandling
complaints in relation to the relevant financialvéges business to
which the complaint relates;

(b) that the procedure conforms to a model proeegublished by the
OFSO, or otherwise requires the respondent to figate the
complaint, to attempt to resolve it and to notlfig tomplainant of
the result;
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(8)

9)

(©)

(d)

(e)

that the respondent notifies the complainantwiiting that the
respondent has applied the procedure to the com@ad regards
the procedure as exhausted;

that that notification is given within 3 montlagter the date on
which, in the opinion of the Ombudsman, the respondirst had
sufficient information to be able to start to intrgate the
complaint; and

that the respondent, on notifying the complatinender sub-
paragraph (c), informs or reminds the complainantriiting —

(i) of the complainant’s right to refer the complaito the
OFSO, giving details of a means by which the OFS® be
contacted,

(i) of the effect of the abbreviated time-limitpecifying the
date on which it expires, and

(iii) if the respondent has reason to believe thatgeneral time-

limit may expire before the abbreviated time-limif, the
need for the complainant to check the general timi-

An Ombudsman may —

@)

(b)

treat the general or abbreviated time-limisaspended during any
period throughout which, in the opinion of the Ombman, the
complainant could not reasonably be expected tesysurthe
complaint for any reason relating —

()  the complainant being a minor,
(i)  the complainant’s lack of mental capacity,

(i) some other impediment affecting the complaihaand
justifying the suspension in all the circumstances;

treat the timing condition in paragraph (1)és) satisfied if, in the
opinion of the Ombudsman, there is some other éixey reason
justifying the investigation of the complaint byet®FSO despite
the expiry of the relevant time-limit.

The Minister may, on the recommendation of @S0, by Order —

@
(b)

amend paragraph (6)(a) to extend or reduceptreod of the
abbreviated time-limit;

amend the internal procedure conditions in graah (7).

PART 4
HANDLING OF COMPLAINTS BY OFSO

12  Initial handling of complaints referred
When a complaint is referred to the OFSO, th&O must —

(1)

@
(b)

examine whether the complaint is one which fmayso referred
under Part 3; and

if it is not, reject it.
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(2) If the complaint is one that may be referrediie OFSO, the OFSO
may —
(@) examine whether there are compelling reasony \ith is
inappropriate for the complaint to be dealt withtbg OFSO; and

(b) if there are, reject it.

(3) Without prejudice to the generality of paradrdp)(a), the reasons
referred to in that sub-paragraph include (suljgethether the reason is
compelling in the particular case) that —

(@) the complaint has no real prospect of sucsess) as where —
()  the complaint is frivolous or vexatious,

(i) the complainant has not suffered, and is wilikio suffer,
compensatable loss, within the meaning of Arti@é€3), or

(i) the complaint is evidently misconceived evesn the
complainant’s version of the facts;

(b)  the subject matter of the complaint has alrdaelyn appropriately
dealt with, such as where —

() the respondent has already made an offer ofpemsation,
or of a goodwill payment, that is still open forcaptance
and is fair and reasonable in relation to the cistances
alleged by the complainant,

(i) the subject matter of the complaint has presig been
considered or rejected by the OFSO, and the congiai
presents no evidence that is likely to affect tbecome and
was unavailable to the complainant at the time fué t
previous consideration or rejection,

(i) the subject matter of the complaint has bée® subject of
legal proceedings in which a final decision hasnbemde,
or

(iv) the subject matter of the complaint has beeally dealt
with by an independent complaints scheme or dispute
resolution process that is comparable to the OFSO;

(c) there is a more appropriate forum available tthe OFSO, such as
where —

() the subject matter of the complaint is the sabjof current
legal proceedings, and those proceedings are apedtfor
the purpose of enabling the matter to be refercedhe
OFSO,

(i)  the subject matter of the complaint is beirept with by an
independent complaints scheme or dispute-resolution
process that is comparable to the OFSO,

(iii) the complaint cannot be determined withoutideag on a
significant doubtful point of law, and the need fesolution
of that point by a court outweighs the benefitshef OFSO
procedure, or

(iv) it would be more appropriate for the subjecatrar of the
complaint to be dealt with by an arbitration scheroe
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another complaints scheme or dispute-resolutiorces®
that is comparable to the OFSO and to which the
complainant can reasonably be expected to resort;

(d) the subject matter of the complaint is inappiaip for the OFSO,
such as where the complaint is about —

() employment matters, where the complainant i€ployee
or former employee of a respondent,

(i) investment performance, as opposed to negligetection
or management of investments,

(i) the legitimate exercise of the respondent'smenercial
judgement, or

(iv) a decision by the respondent exercising ardign under a
will or trust, including any failure to consult titemplainant
before exercising such a discretion in a case wtiene is
no legal obligation to consult; or

(e) it would be inappropriate to deal with the cdamt in the
circumstances, such as in the absence of consemt &nother
potential complainant whose interests would be asweably
prejudiced by proceeding without his or her consent

(4) Rejection under paragraph (1)(b) or (2)(b)idé& by notice in writing to
the complainant and respondent, setting out theoresafor the rejection
and any provision for review.

(5) Nothing in this Article prevents an Ombudsmatedmining a complaint
in the respondent’s favour on grounds for whichdbmplaint could have
been rejected under this Article.

(6) The functions under paragraphs (1) to (4) mbest delegated to an
Ombudsman, or to another member of the OFSQO's, staff must not be
carried out by the board, a member of the boardpmmittee or a
member of such a committee.

(7) The OFSO must publish its policy on —

(a) the factors that will be considered in decidimhether to reject
complaints under this Article;

(b) the delegation of functions under paragraph$o({4); and

(c) its arrangements for review of decisions tectja complaint, if
such a decision is delegated to a person otherah&@mbudsman.

(8) The Minister may by Order, on the recommendhatibthe OFSO, amend
any or all of paragraphs (2)(a) and (3)(a) to (e)imit the reasons for
which a complaint may be rejected, if it appearpeeent to do so in
order to align those reasons with any equivalessaas in the law of any
other jurisdiction or with any European or interoasl standard relevant
to Ombudsman schemes.

13  Complaint to be handled as Ombudsman sees fit

(1) If a complaint is not rejected under Article, 12e Principal Ombudsman
must secure that it is allocated to an Ombudsmarsujmervise the
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(2)

®3)

(4)

®)

(6)

investigation of the complaint with a view to meda, referral,
determination or resolution by any other means.

The Ombudsman to whom the complaint is allatatest —

(@) handle the complaint in such manner as he ercehsiders most
appropriate for the clarification of the issues gederally for the
just handling of the complaint; and

(b) have regard to the primary function of the OF3f@der
Article 3(1), and in particular, so far as it apmeao the
Ombudsman appropriate to do so, seek to avoid —

()  formality in handling the complaint, and
(i) any need for legal representation for eitharty.

Subject to paragraphs (2) and (5), the Ombudsmay handle the
complaint as he or she sees fit.

Without prejudice to the generality of paradrgp), the Ombudsman —

(@) may make such enquiries of the complainantragplondent and of
any other person as he or she considers apprgpriate

(b) is not bound by any enactment or rule of ladatheg to the
admissibility of evidence in proceedings beforertgu

(c) may consider all or any part of the complainpublic or in private
and with or without a hearing;

(d) may at any stage indicate a provisional viewamy issue and
invite comment from both parties on that view;

(e) may invite comment from both parties on a pmglary draft of the
determination, or may issue a determination withemth a prior
invitation, if the Ombudsman is satisfied thatsitniot necessary in
the circumstances.

The Ombudsman must not take account of evidémagetermining a
complaint unless —

(@) both parties have had an opportunity to seecangiment on the
evidence; or

(b) the evidence has been disclosed to the respbraahel not to the
complainant, but the Ombudsman is satisfied in ékeeptional
circumstances of the case —

() that a fair determination cannot be made withtaking
account of that evidence, and

(i) that it is necessary not to disclose that ewick to the
complainant, in order to preserve the confidenyialbf
information revealed by that evidence.

The complainant and the respondent must atb@sOmbudsman in the
discharge of the Ombudsman’s duties under parad@ph

14  Allocation of functions in relation to handlingof complaints

(1)

Only an Ombudsman may make a determinationcofaplaint.
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(2)

®3)

The Ombudsman to whom the complaint is allatat@y authorize any
other of the OFSQO’s staff (not being a board memirercommittee
member), to perform any other function in relatit;h a complaint,
including but not limited to —

(@) investigation of the complaint;
(b)  mediation of the complaint;

(c) taking a provisional view of an issue and imgtcomment, as
described in Article 13(4)(d).

A person performing a function described inaggaaph (1) or (2) in
relation to a complaint is entitled to do so frem any interference from
any other person, except the Ombudsman to whomcaoingplaint is

allocated or a person (other than a board membeoramittee member)
who acts at the direction of that Ombudsman.

15 Determination

(1)

)

An Ombudsman, when determining a complaint,trdosso by reference
to what is, in the opinion of the Ombudsman, faid aeasonable in all
the circumstances of the case.

Without prejudice to the generality of paradrdp), the Ombudsman,
must take into particular account —
(@) the relevant law;

(b) any relevant direction, code of practice, gaitkg or other rule or
standard, issued by or on behalf of the Commission;

(c) any similar instrument issued by any other bibdiye Ombudsman
considers it relevant to the complaint; and

(d) what the Ombudsman considers to have been amiegood
industry practice at the time of the act to whitle ttomplaint
relates.

16  Awards and directions

(1)

(2)

If a complaint is determined in favour of thenwplainant, the

determination may include —

(a) an award against the respondent of paymemoimey or money’s
worth, of such amount (“a money award”) as the Odsiuan
considers —

()  to represent compensation for compensatabkdesdefined
in paragraph (3), and
(i)  to be fair and reasonable in all the circumstes of the case;

(b) a direction that the respondent take such stepsglation to the
complainant as the Ombudsman considers to berfdireasonable
in all the circumstances of the case.

For the purposes of a money award or a directimder paragraph (1) the
Ombudsman —
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®3)

(4)

®)

(6)

(7)

(8)

9)

(@) may include an amount or step even if a comtccnot order that
amount to be paid or that step to be taken; and

(b) may seek —

(i) to put the complainant into the position tha, tshe or it
would have been in but for the matter complained of

(i) to put the complainant into the position tha¢, she or it
would have been in if the respondent had carriedit®n
business fairly and reasonably in relation to thatten
complained of, or

(iii) to achieve any other result appearing faid arasonable to
the Ombudsman in all the circumstances of the case.

Compensatable loss is —
(@) financial loss;
(b)  material distress or material inconvenience; or

(c) any other loss or damage of a kind specifiedHsy Minister by
Order,

suffered by the complainant as a result of theeartplained of.

The Minister may by Order specify a maximum amtothat may be
included in a money award in respect of compensatidss under
paragraph (3)(b) or (c).

The steps that may be included in a directinden paragraph (1)(b) do
not include —

(a) the payment of money or money’s worth; or

(b) any step the effect of which is to give the ptaimant a benefit
that has a monetary value to the complainant thathad formed
part of a money award, would have resulted in @ragantion of
paragraph (7).

If the Ombudsman is satisfied that a respontastfailed to comply with
a direction under paragraph (1)(b), the Ombudsmay @dd to the
determination a money award in respect of thatifail

The total money award in respect of a complanaty not exceed the
monetary limit, being £150,000 or such other am@sninay be specified
by the Minister by Order.

If the Ombudsman considers that fair compeasatequires payment of
an amount exceeding the monetary limit, the Ombadsmmay
recommend that the respondent pay the complaihariidlance.

A money award —

(@) may provide for the amount payable under thardwo bear
interest at a rate and as from a date specifigderaward (but not
so as to take the total over the limit in paragréphon or before
the time when the determination becomes binding); a

(b) is recoverable by the complainant as a debt @oen the
respondent.
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(10) The OFSO may assist or act on behalf of thmptainant in recovering
an award under paragraph (9)(b), if —

(a) the complainant requests the OFSO to do sappears unable so
to request and unable to enforce the award othenaisd

(b) it appears to an Ombudsman to be necessarg &odn order to
maintain respect among potential respondents fteriénations
under this Law.

(11) A determination may include provision that armppy of the
determination disclosed by any person (and in am@aymar, including
indirectly) to any person other than the complainanthe respondent
must be redacted —

(@) to exclude the identity of the complainant oy enformation from
which that identity can be ascertained; and

(b) exceptionally, to exclude any other informatiaimat the
Ombudsman considers should be private.

(12) The Ombudsman must —

(@) before making a determination, inform the caammnt of the
effect of paragraph (11)(a); and

(b) include in the determination a provision ungdaragraph (11)(a) if
the complainant so requests.

17  Costs
(1) An Ombudsman may, on determining a complaingrd costs —

(@) against the respondent in favour of the complat

(b) against the respondent in favour of the OFSO;

(c) against the complainant in favour of the OFSO.

(2) Costs must not be awarded unless, in the apioidhe Ombudsman —

(@) the payer was responsible, through improperumreasonable
conduct or unreasonable delay, for causing additicesources to
be deployed, or expenses to be incurred, by theeay dealing
with the complaint; and

(b) the costs represent a reasonable contributiothdse resources
deployed, or expenses incurred.

(3) For the purpose of paragraph (2) the paydrdgperson against whom the
costs are awarded, and the payee is the persohaeenavour they are
awarded.

(4) An Ombudsman making an award of costs may ot the amount
payable under the award bears interest at a raleaanfrom a date
specified in the determination.

(5) An amount due under an award of costs is reatie as a debt due to
the person in whose favour the award was made.
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18 Notification and finality of determinations

(1)

)

®3)

(4)
()

(6)
()

(8)

9)

(10)

Within a reasonable time after determining enpfaint the Ombudsman
must give a written statement of the determinatamthe respondent and
to the complainant.

The statement must —
(@) give the Ombudsman’s reasons for the deteriimat

(b)  require the complainant to notify the Ombudsjmam or before a
date specified in the statement and by a meanpexified, if the
complainant accepts the determination; and

(c) explain the effect of paragraphs (3) to (7).

If the complainant notifies acceptance in adaoce with
paragraph (2)(b), the determination binds the nedpont and the
complainant.

If paragraph (3) does not apply, the deternimais not binding.

After the date specified under paragraph (2)édetermination that is
not binding nevertheless becomes binding if —

(@) the complainant has not notified the Ombudsnthat the
complainant rejects the determination;

(b) the complainant notifies the Ombudsman that ¢benplainant
wishes to accept the determination and gives dedhitompelling
reasons why the complainant could not reasonablye Hzeen
expected to notify in time; and

(c) the Ombudsman, after inviting representationomf the
respondent, is satisfied that those reasons arpealting and that it
would be unjust not to allow the complainant to emtcthe
determination out of time.

No appeal lies against a binding determination.

Neither the complainant nor the respondent rnimsjitute or continue
legal proceedings in respect of a matter which ties subject of the
complaint, after a determination of the complaietdmes binding.

The Ombudsman must notify the respondent aaatdimplainant of each
of the following events, as the case may be —

(@) when a determination becomes binding undemgpapa (3);

(b) when a date specified under paragraph (2)(Bsem without the
determination becoming binding; and

(c) when a determination becomes binding, or remaiot binding,
following a decision of the Ombudsman under panayi®)(c).

A copy of a determination on which appears difate signed by an
Ombudsman, stating that the determination has becbinding, is
evidence that the determination has become binding.

Such a certificate purporting to be signedaoy Ombudsman is to be
taken to have been duly signed unless the congatyown.
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PART 5
INFORMATION

19 Powers to obtain documents and information

(1)

)

®3)

(4)

®)

(6)

()

(8)

9)

(10)

(11)

In this Article —
“party” means the complainant or the respondeiat @gomplaint;

“document” includes a document within the meanifighe Electronic
Communications (Jersey) Law 200a8nd an electronic record within the
meaning of that Law.

The Ombudsman may, by notice in writing givem & party to a
complaint, require that party to produce a docuntieait—

(a) is specified in the notice, or is of a deswiptso specified; and

(b) appears to the Ombudsman to be likely to beesssry or useful
for the investigation or determination of the coaipt.

The party must produce the document beforestitkof such reasonable
period as is specified in the notice.

A respondent who, without reasonable excusetraeenes paragraph (3)
is guilty of an offence and liable to a fine.

If a party contravenes paragraph (3), the Oratnzth may require the
party to state, to the best of his or her knowledgé belief, where the
document is.

If a document is produced in response to airement imposed under
paragraph (2), the Ombudsman may —

(a) retain the document or take copies or extrfaots it; and

(b) require the person producing the document tovige an
explanation of the document.

If a person claims a lien on a document, itedpction under this Article
does not affect the lien.

A person who requires, for the purpose of tlkeespn’s business, any
document retained under this Article, and who retgi¢hat document,
must be supplied with a copy as soon as practicable

The Ombudsman may, by notice in writing givem & party to a
complaint, require that party to provide informatibat —

(a) is specified in the notice, or is of a desiptso specified; and

(b) appears to the Ombudsman to be likely to beesssry or useful
for the investigation or determination of the coaipl.

The party must provide the information —

(@) before the end of such reasonable period asmaypecified in the
notice; and

(b) in such manner or form, if any, as may be dftin the notice.

A statement made by a person in response teqairement under
paragraph (6)(b) or a notice under paragraph (3) moa be used by the
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(12)

(13)

(14)

(15)

(16)

(17)

prosecution in evidence against the person in amyircal proceedings,
except proceedings under paragraph (15).

The Ombudsman may, relying wholly or partly @m inference drawn
from any contravention by a party of any requiretngor under this
Article —

(a) determine any issue in the complaint to whiwh information or
document sought appears to be relevant; or

(b) in the case of a contravention by a complainasfect the
complaint.

Paragraph (12) applies irrespective of whethecontravention, by a
respondent, amounts also to an offence under Eptagd).

Nothing in this Article requires the discloswr production by a person
to an Ombudsman of information or documents thatprson would in

an action in court be entitled to refuse to diselas produce on the
grounds of legal professional privilege.

A person is guilty of an offence, and liabdemprisonment for a term of
2 years and to a fine, if the person provides mfiron to the OFSO,
knowing that it is false in a material particuladaintending it to be used
by the OFSO for the purpose of any function undet 2.

For the purpose of paragraph (15) it is iwvaefe whether the
information —

(a) is contained in a document or not; or
(b) is provided under this Article or not.

No proceedings for an offence under this Aetimay be instituted except
by or with the consent of the Attorney General.

20  Financial Services Commission to provide informt#on for levy
(1) The OFSO may request the Commission to prodedails that —
(&) are required by the OFSO to enable it to cateubr raise a levy
under paragraph 4 of Schedule 2 in relation toyeay;
(b) are held by the Commission; and
(c) relate to persons who —
(i) are registered with the Commission to carryaoiy relevant
financial services business falling within any ofibs
paragraphs (a) to (e) of Article 9(1),
(i) hold (or are otherwise authorized by) a perfndam the
Commission to carry on any such business, or
(iii) are registered persons, within the meaninthef Proceeds of
Crime (Supervisory Bodies) (Jersey) Law 2008 relation
to whom the Commission is the relevant supervismgy
for the purpose of that Law in respect of any raigv
financial services business falling within Arti®€l)(g) of
this Law.
(2) The Commission —
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(@) must provide the details requested under papagl) in a timely
manner; and

(b) may provide the details —

() along with other information, if the resourcesquired to
separate the details would unduly prejudice théopmance
of other functions of the Commission, and

(i) in any format in which the details are held,io any format
requested by the OFSO, at the option of the Conioniss

21 Restricted information and permitted disclosure

(1) A person who receives information (“restriciatbrmation”) relating to
the business or other affairs of any person —

(@) under or for the purposes of Part4, or for the&pose of
calculating or raising a case-fee or levy undeagaph 3 or 4 of
Schedule 2; or

(b) directly or indirectly from a person who hasreoeived it,

is guilty of an offence and liable to imprisonmdat a term of 2 years

and a fine if he or she discloses the informaticthaut the consent of the

person to whom it relates and (where sub-paragif@plapplies) the
person from whom it was received.
(2) This Article does not apply to information that

(@) is disclosed in the course of a public hearmgd by an
Ombudsman under Article 13;

(b) is contained in or derived from a determinatiamless the
determination includes provision prohibiting thesdosure of that
information under Article 16(11);

(c) at the time of the disclosure is or has alrelaggn made available
to the public from other sources; or

(d) is disclosed in the form of a summary or cdltat of information
so framed as not to enable information relatingany particular
person to be ascertained from it.

(3) This Article does not preclude the disclosuranformation —

(a) for the purpose of enabling or assisting theSOFor any person
acting on its behalf to discharge any of its fums, other than its
functions under Article 22;

(b) by the OFSO or any person acting on its behalf
() tothe Viscount,

(i) to the Comptroller and Auditor General for tperpose of
enabling or assisting the carrying out of any o th
Comptroller and Auditor General’s functions in tea to
the OFSO,

(iii) to the Commission, or to any person actinghmhalf of or
appointed by or at the request of the Commission tle
purpose of enabling or assisting the Commissiorthat
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(4)

®)

(©)

(d)

(e)

person to exercise any function of the Commissipramy
function for which the person was so appointed, or

(iv) to any other person for the purpose of enapbn assisting
that person to exercise, in Jersey and in relatdimancial
service providers, any function conferred on thatspn by
or under any enactment;

with a view to the investigation of a suspectégnce, or with a
view to the institution of, or for the purposes afy criminal
proceedings (whether the offence or proceedingsuader this
Law or otherwise);

in connection with any other proceedings agsint of this Law,
or with any proceedings conducted by or on behdlfthe
Commission under any of its functions; or

without prejudice to the generality of sub-gmegph (a), by the
OFSO to a body appearing to the OFSO to be equitvatethe
OFSO in another jurisdiction, if it appears to SO that
disclosing the information would enable or assis DFSO to
discharge its functions.

The States may by Regulations amend parag(@plasd (3) by —

@)

(b)

adding further persons or bodies to or by whilisalosure may be
made and specifying in each case the purpose fahvaisclosure
of information may be made;

amending the circumstances in which disclosuag be made to or
by any person or body specified in those paragrdapbkiding the
purposes for which and conditions in which sucleldsure may be
made.

No proceedings for an offence under this Aegticlay be instituted except
by or with the consent of the Attorney General.

22 Provision of general information by OFSO

Without prejudice to the generality of the ftions of the OFSO under
this Law, the OFSO may in particular provide —

(1)

(@

(b)

(€)
(d)

(e)

information and guidance about the OFSO andpiitecedures,
intended for actual or potential complainants apondents or
other users of the OFSO;

information and guidance about the OFSO’s erpee of
complaints, and what may be learnt from that exxpee;

information about determinations made by Omimais,

information to the Commission on general patiein complaints
indicating contraventions of any requirement impbse enforced
by the Commission, or on other issues relevant he t
Commission’s functions;

information to any department of the Statepaasible for trading
standards, or to any other body with similar resjiality, on
general patterns in complaints in relation to fiiah service
providers not regulated by the Commission.
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(2)

This Article does not permit the disclosure avfy information if that
disclosure constitutes an offence under Article 21.

PART 6
MISCELLANEOUS AND FINAL

23  Co-operation between OFSO and Commission

(1)

)

®3)

Without prejudice to Article 20, the OFSO ar tCommission must
each take such steps as it considers appropriate-tperate with the
other in the exercise of their functions.

The OFSO and the Commission must prepare anéhtaira a
memorandum describing how they intend to complywaragraph (1).

The OFSO must publish the memorandum, asroeffsxom time to time,
and ensure that an electronic copy is freely abllto the public.

24 Criminal liability of directors and similar offi cers

(1)

(2)

©)

This Article applies if an offence under thiavi, committed by a limited
liability partnership, a separate liability partsieip or a body corporate,
is proved to have been committed with the consempanivance of, or
to be attributable to neglect on the part of —

(@) a person who is a director, manager, secragargther similar
officer of the body corporate, or a partner of plagtnership; or

(b) a person purporting to act in any such capacity
That person —
(a) is also guilty of the offence; and

(b) is liable in the same manner as the body catporor the
partnership to the penalty provided for the offence

If the affairs of a body corporate are managgdits members, this
Article applies in relation to acts and defaultsaahember in connection
with the member’s functions of management as if ti@mber were a
director of the body corporate.

25 Consequential and related amendments

(1)

)

The States may, by Regulations, amend any meattother than this
Law for the purpose of making such transitional,nsemuential
incidental, supplementary or savings provisions they consider
necessary or expedient in respect of any provisiade by or under this
Law.

After Article 31(5)(a) of the Data Protectiade(sey) Law 2005there is
inserted the following sub-paragraph —
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“(aa) any function conferred on the Office of théndncial
Services Ombudsman or on an Ombudsman, under the
Financial Services Ombudsman (Jersey) Law201-

(3) At the end of Regulation 37 of the Alternatimeestment Funds (Jersey)
Regulations 2022there is added the following paragraph —

“(3) Without prejudice to the generality of paraongl1)(c),
Regulation 35 does not preclude the disclosurenfmirination by
the Commission to the Office of the Financial Sessi
Ombudsman or to an Ombudsman, within the meaninghef
Financial Services Ombudsman (Jersey) Law?261-

(@) to comply with a duty of the Commission undetidle 20
of that Law; or

(b) for the purpose of enabling or assisting thdtic® or
Ombudsman to exercise any function under that Law
(including the raising of a levy).”.

(4) At the end of Article 44 of the Banking Busise@ersey) Law 1991
there is added the following paragraph —

“(3) Without prejudice to the generality of paragng1)(c), Article 42
does not preclude the disclosure of informatiotheyCommission
to the Office of the Financial Services Ombudsmanta an
Ombudsman, within the meaning of the Financial Bess
Ombudsman (Jersey) Law 261

(@) to comply with a duty of the Commission undetidle 20
of that Law; or

(b) for the purpose of enabling or assisting thdfic® or
Ombudsman to exercise any function under that Law
(including the raising of a levy).”.

(5) At the end of Article 28 of the Collective Irstenent Funds (Jersey)
Law 1988° there is added the following paragraph —

“(3) Without prejudice to the generality of paraga1)(c), Article 26
does not preclude the disclosure of informatiortheyCommission
to the Office of the Financial Services Ombudsmantm an
Ombudsman, within the meaning of the Financial Bess
Ombudsman (Jersey) Law 281

(@) to comply with a duty of the Commission undetidle 20
of that Law; or

(b) for the purpose of enabling or assisting thdtic® or
Ombudsman to exercise any function under that Law
(including the raising of a levy).”.

(6) In Article 38 of the Financial Services (Jefselyaw 1998, after
paragraph (1)(a) there is inserted the followinlg-paragraph —

“(aa) without prejudice to the generality of sutrggraph (a)(iii),
by the Commission to the Office of the FinanciahvBses
Ombudsman or to an Ombudsman, within the meaning of
the Financial Services Ombudsman (Jersey) Law*201-
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() to comply with a duty of the Commission under
Article 20 of that Law, or

(i) for the purpose of enabling or assisting ttdfice or
Ombudsman to exercise any function under that Law
(including the raising of a levy);”.

(7) At the end of Article 31 of the Insurance Besia (Jersey) Law 1996
there is added the following paragraph —

“(3) Without prejudice to the generality of paragng1)(c), Article 29
does not preclude the disclosure of informatiorthieyCommission
to the Office of the Financial Services Ombudsmantm an
Ombudsman, within the meaning of the Financial Bess
Ombudsman (Jersey) Law 281

(@) to comply with a duty of the Commission undetidle 20
of that Law; or

(b) for the purpose of enabling or assisting thdtic® or
Ombudsman to exercise any function under that Law
(including the raising of a levy).”.

(8) At the end of Article 36 of the Proceeds ofrfii (Supervisory Bodies)
(Jersey) Law 2008there is added the following paragraph —

“(3) Without prejudice to the generality of paragia(1)(a), Article 35
does not preclude the disclosure of informationabgupervisory
body to the Office of the Financial Services Omboas or to an
Ombudsman, within the meaning of the Financial Bess
Ombudsman (Jersey) Law 261

(@) where the supervisory body is the Commissiongamply
with a duty of the Commission under Article 20 lo&t Law;
or

(b) for the purpose of enabling or assisting thdfic® or
Ombudsman to exercise any function under that Law
(including the raising of a levy).”.

26  Orders and Regulations

(1) An Order or Regulations under this Law may eonisuch transitional,
consequential, incidental, supplementary or savangsisions, other than
an amendment of this Law, as appear to the Mingstéhe States (as the
case may be) to be necessary or expedient forutpoges of the Order
or Regulations.

(2) A power under this Law to amend, by Regulatj@rs/ provision of this
Law includes the power to make such transitionainsequential,
incidental or supplementary amendments to any gbthavision of this
Law as appears to the States to be necessary edierp

27 Citation and commencement

(1) This Law may be cited as the Financial Servidesbudsman (Jersey)
Law 201-.
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(2) Parts 1, 2 and 6 and Schedules 1 and 2 coméoirte on registration.

(3) Parts 3to 5 and Schedules 3 and 4 come inte fan such day or days as
the States may by Act appoint.
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SCHEDULE 1

(Article 2(3))

CONSTITUTION OF OFSO

1 Appointment of board members

(1)

(2)

®3)

(4)

©®)

(6)

The Minister must, by instrument in writing, pgint 2 board members
(subject to the minimum and maximum numbers undécla 2(2)) from
among persons nominated by the Chairman.

The Chairman, before nominating a member, dredMinister, before
appointing a member, must seek the views of the okpments

Commission established by Article 17 of the Emplewntnof States of
Jersey Employees (Jersey) Law 2006n the appointment (without
prejudice to the powers of the States or the Agpmnts Commission
under Article 15 of that Law).

The Minister must, at least 2 weeks before agjpm a board member,
present to the States a notice of his or her imento make the
appointment.

The Chairman may nominate a person only if fresson —

(@) s not a member of the States; and

(b) has applied to be appointed or re-appointeal lasard member and
has complied with sub-paragraph (6) in respecdhefapplication.

An Ombudsman, and any member of the OFSO’S, stedy not hold
office as a board member.

In making nominations and appointments, thei@ten and the Minister
must —

(a) seek to ensure that persons nominated or applagme prepared in
particular —

() to maintain the independence of the OFSO asosétin
Article 3(4) and paragraph 11 of this Schedule, and

(i)  to act in the public interest, rather thanrepresentatives of
any particular interest;

(b) ensure that the majority of the board membeesrat financial
service providers or persons whose business insakgresenting
financial service providers; and

(c) have regard to the desirability of securingt ttieere is such a
balance as the Chairman or Minister considers gypate (subject
to clauses (a)(ii) and (b)) between —

(i) persons with experience of working as or fonaficial
service providers,
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(7)

(8)

)
(10)

(11)

(i) persons with experience of using, other than a for
financial service providers, the services of finahservice
providers,

(iif) persons with experience of providing servigsilar to any
of those provided by the OFSO, and

(iv) persons with experience of the financial, legad other
aspects of management of bodies similar to the OFSO
A person (the “nominee”) must not be nominatedess he or she has
provided —

(a) a statement setting out the nominee’s interdstsct or indirect, in
any relevant financial services business, or innass carried on
outside Jersey that would be relevant financialises business if
carried on in Jersey; and

(b) an instrument authorizing the provision to thinister of
information as to whether the person has been ebavgth, or
convicted of, an offence —

()  under customary law or under any enactment, or
(i) against any law of a country or territory odts Jersey.

The Minister must, in the instrument appointamgoard member, specify
a period for that appointment of not less than &gye(subject to
paragraph 4) and not more than 5 years.

A person appointed as a board member holds vacdtes office in
accordance with the terms of his or her appointpirigject to this Law.

The terms of appointment must be such asdoreghe independence of
board members in the performance of their functions

The rights and obligations of the OFSO, and thalidity of the
performance of its functions, are not affected by —

(@) avacancy in the office of Chairman or boaraniner; or

(b) a defect in the appointment of a person as r@i@ or as a
member of the board.

2 Appointment of Chairman and designation of DeputyChairman

(1)

)

The Minister must appoint the Chairman of tbard —

(@) in the case of the first such appointment, emdny other case
where there are no board members, from among peegmpearing
to the Minister to be suitable for the position fget to
paragraph 1(5)); and

(b) in any other case, from among board membergap to the
Minister to be so suitable.

Before appointing a Chairman, the Minister mses¢k the views of the
Appointments Commission established by Article 17The Employment
of States of Jersey Employees (Jersey) Law 2005henappointment
(without prejudice to the powers of the States kg Appointments
Commission under Article 15 of that Law).
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®3)

(4)

®)

(6)

()

(8)

The Minister must, at least 2 weeks before appmg a Chairman,
present to the States a notice of his or her imento make the
appointment.

When appointing a Chairman the Minister mugedrine the period of
the appointment, expiring before or on the same dat the person’s
appointment as a board member.

A person appointed as a Chairman holds andescdfice in accordance
with the terms of his or her appointment, subjedhis Law.

The Minister may re-appoint a serving Chairnjand references in this
paragraph to appointment include re-appointment).

The Chairman must designate another board menaise Deputy
Chairman.

When —
(@ the Chairman is unable to act through incapaxiabsence; or
(b) there is a vacancy in the office of Chairman,

the Deputy Chairman must perform the functionshef €hairman under
paragraph 1 and any functions delegated to the r@hai under
paragraph 8(3)(a).

3 Remuneration and expenses of board members

(1)

()

The OFSO must pay to the board members —

(& such remuneration as it may determine, suligeeiny maximum
limit directed by the Minister (who may direct @fent limits in
respect of the Chairman, Deputy Chairman and artyerot
description of board member); and

(b) reasonable out of pocket expenses occasiondtieincourse of
carrying out their duties.

Any maximum remuneration directed by the Mimistafter the
appointment of a board member does not operateethuce the
remuneration previously determined by the OFS@épect of that board
member, but does limit any subsequent increase.

4 Cessation of office as board member

(1)

)

A person ceases to be a board member if —

(@) he or she resigns from office by giving notslésan one month’s
notice in writing to the Minister;

(b) the Minister terminates his or her appointmamider sub-
paragraph (2); or

(c) his or her appointment expires under sub-paray(4).

The Minister may terminate the appointment dicard member, other
than the Chairman, after —

(@) consulting the Chairman, or, if paragraph 2{@lies —
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()  the Deputy Chairman in relation to any boardmber other
than the Deputy Chairman, or

(i) such board member or members as the Ministes dit in
relation to the Deputy Chairman; and

(b) satisfying himself or herself that the boardwmber —

() has been absent from meetings of the boardafgeriod
longer than 3 consecutive months without the pesiminsof
the board,

(i)  has become bankrupt,

(i) is incapacitated by physical or mental illsefer a significant
period, or

(iv) is otherwise unable or unfit to discharge thactions of a
board member.

(3) The Minister must, not more than 2 weeks afterminating the
appointment of a board member, report to the Statshe Minister has
terminated the appointment.

(4) A person’s appointment as board member exjfires

(a) the period for which the person was appointqares without re-
appointment;

(b) the person becomes a member of the States;

(c) the person becomes an Ombudsman, or any othetber of the
OFSO'’s staff;

(d) the person’s appointment as Chairman is ternmathaunder
paragraph 5(2); or

(e) the person completes 10years (whether corigecutr in
aggregate) of service as a board member.

5 Cessation of office as Chairman

(1) A person ceases to be the Chairman if —

(@) he or she resigns from office as Chairman binginot less than
2 months’ notice in writing to the Minister;

(b) his or her appointment as Chairman is termthateder sub-
paragraph (2); or
(c) his or her appointment as Chairman expires wundab-
paragraph (5).
(2) The Minister may terminate the appointment loé Chairman if the
Minister is satisfied that the Chairman —

(@) has been absent from meetings of the board fperiod longer
than 3 consecutive months without the permissiath@board;

(b)  has become bankrupt;

(c) is incapacitated by physical or mental illndes a significant
period; or
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®3)

(4)

(d) is otherwise unable or unfit to discharge thmctions of the
Chairman.

The Minister must, not more than 2 weeks afterminating the
appointment of the Chairman, report to the Stétas the Minister has
terminated the appointment.

A person’s appointment as Chairman expires if —

(a) the period for which he or she was appointguirex without re-
appointment; or

(b) the person ceases to be a board member.

6 Procedure at meetings

(1)

)
®3)

(4)

©)

(6)

Except as otherwise provided in this Law, tleard may determine its
own proceedings.

The quorum for the board is a majority of tloatd members.
At a meeting of the board —
(@) if the Chairman is present, he or she is tsige2

(b) if the Chairman is not present but the Depuftyi@nan is present,
the Deputy Chairman is to preside;

(c) if neither the Chairman nor the Deputy Chairnimmpresent, the
board members present must elect one of their nutalgreside.

At a meeting of the board —

(@) each board member has one vote on each matteeliberation;
and

(b) if avoteistied, itis to be taken to haveidost.

A resolution is a valid resolution of the boas¥en though it was not
passed at a meeting of the board, if —

(&) itis signed or assented to by a majority airdanembers; and

(b) proper notice of the proposed resolution wagemito all board
members.

The board must keep proper minutes of its mdreys, including
minutes of any business transacted in accordartbeswib-paragraph (5).

7 Disclosure of interest and criminal charges

(1) If a board member has any direct or indireatspeal interest in the
outcome of the deliberations of the board in retatb any matter —

(@) the board member must disclose the nature efiriterest at a
meeting of the board in person or by means of dewrinotice
brought to the attention of the board;

(b) the disclosure must be recorded in the minokése board; and

(c) the board member must withdraw from any deéibens of the
board in relation to that matter and must not wgen it.
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(2)

®3)

A board member may disclose the nature of terest for the purpose of
sub-paragraph (1)(a) by giving a general notice hlgaor she should be
regarded as interested in any matter concernirgytecplar organization,
partnership or body corporate, the members or wirecof which
include —

(a) that board member; or
(b) a person through whom that board member hasdinect interest.

A board member must notify the Minister as s@snpracticable after
being charged or convicted of an offence —

(@) under customary law or under any enactment; or
(b) against any law of a country or territory odesersey.

8 Committees and delegation

(1)

)

®3)

(4)

()

The board may authorize the transaction obitsiness by committees,
established by the board, that consist of board lmeesnalone or together
with staff of the OFSO or other persons appearmghe board to be
appropriate for the committee.

The functions of appointing the Principal Ombonén under Article 4(1)
and of designating an Ombudsman under Article Bjl)phay be
exercised only by the board.

The OFSO may, subject to Article 14, delegatg af its other functions
under this or any other enactment wholly or pauly

(@) the Chairman;

(b)  one or more board members;

(c) acommittee authorized under sub-paragraph (1);
(d) an Ombudsman; or

(e) any other member of the OFSQO’s staff.

Nothing in this paragraph —

(a) applies to a function reserved by or under thisv to an
Ombudsman or to the Principal Ombudsman; or

(b) authorizes the OFSO to delegate this poweeleghtion.

The delegation of a function under this parpgra

(a) does not prevent the performance of that fonchy the OFSO
itself; and

(b)  may be amended or revoked by the OFSO.

9 Ancillary functions

(1) The OFSO may do anything reasonably necessagxpedient for or
incidental to any of its functions, so far as i poohibited by any
enactment.

(2) Without prejudice to the generality of sub-gaeph (1), the OFSO may
in its corporate name —
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10 Seal
(1)
(2

®3)

(a) sue and be sued;
(b) enter into contracts; and
(c) acquire, hold and dispose of property.

As a body corporate, the OFSO may have ané esenmon seal.

The application of the seal is to be authetdideby the signature of a
person authorized (generally or specifically) bg bdoard for the purpose.

If a document purports to be duly executed utide seal, that document
is to be —

(@) received in evidence; and
(b) taken to be duly executed, unless the contsgpyoved.

11  Independence from Minister and States

(1)

(2)

®3)

(4)

The OFSO and the Ombudsmen are independehediitnister and of
the States.

Sub-paragraph (1) is without prejudice to —
(@) any provision of this Law, including in partiau paragraph 12, or
of any other enactment; and

(b) any obligation to comply with any condition laNy attached to
any funding accepted by the OFSO from the States.

Sub-paragraph (1) is not to be construed ageptang the OFSO from
being an independently audited States body fopthiposes of the Public
Finances (Jersey) Law 2085

Despite sub-paragraphs (2) and (3) —
(@) the OFSO is not to be regarded as exercisingtifns on behalf of
the Minister or the States;

(b) the Ombudsmen and the OFSO’s staff, board memb&d
committee members are not to be regarded as engdaykethe
States; and

(c) neither the Minister nor the States are lidbleany act, or debt or
other obligation, of the OFSO.

12  Directions and guidance from Minister

(1)

)

The Minister may give specific directions t@ tOFSO as to —

(@) the format and content of its accounts and anneport under
paragraph 1 of Schedule 2;

(b) the setting of case-fees under paragraph ghédile 2;

(c) any determinations as to a levy under Reguiatiaunder
paragraph 4 of Schedule 2.

The Minister may give general directions to DESO in respect of its
functions under Article 22(1)(a) and (b).
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®3)

(4)
®)

(6)

The Minister may give guidance to the OFSQOeispect of any matter on
which specific or general directions may be given.

Directions and guidance must be given in wgitin

The OFSO must —

(@) act in accordance with any specific directigingen under sub-
paragraph (1) and any general directions given unsigb-
paragraph (2); and

(b) have regard to any guidance given under suagpaph (3).

The Minister must not give guidance or geneligéctions unless he or
she —

(@) has first consulted the OFSO and such othesoperas appear
appropriate to the Minister; and

(b)  considers that the giving of that guidanceicgaion —
(i) is necessary in the public interest, and
(i)  will not compromise the independence of theSOF

13  Limitation of liability

(1) A protected person is not liable in damagesafoy act in the exercise or
purported exercise of any relevant function.
(2) Sub-paragraph (1) does not apply —

(a) ifitis shown that the act was in bad faith; o

(b) so as to prevent an award of damages madssjreceof an act on
the ground that the act was unlawful as a resulrtitle 7(1) of
the Human Rights (Jersey) Law 2600

(3) In sub-paragraph (1) —

(a) a relevant function is a power, duty or otharction that may or
must be exercised or performed under this Law aieurany
enactment under this Law; and

(b) a protected person is —

(i) the OFSO,
(i)  the board,
(i) a board member,
(iv) acommittee member,
(v) an Ombudsman,
(vi) any other person who exercises the relevanttian as a
member of the OFSO'’s staff, or
(vii) any other person exercising a relevant fumctiif any
enactment provides that this paragraph is to applthat
person when exercising that function.
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SCHEDULE 2

(Article 2(4))

FINANCES OF OFSO

1 Accounts, audit and reports

(1) The OFSO must —

(@) keep proper accounts and proper records intioelato the
accounts;

(b) prepare accounts in respect of each finan@al ynd a report on
its operations during that year; and

(c) submit the accounts and report to the Ministet later than
4 months after the end of each financial year.

(2) The accounts of the OFSO must distinguish blelbetween amounts
received as case fees, levy and other income.

(3) The Minister must lay a copy of the accountd egport prepared by the
OFSO before the States not later than 2 months raiteiving them from
the OFSO.

(4) The OFSO must publish each report.

(5) The accounts of the OFSO must —

(@) be audited by auditors appointed in respeaach financial year
by the board and qualified for appointment as auwslitof a
company by virtue of Article 113 of the Companiekeréey)
Law 199%’; and

(b) be prepared in accordance with generally aeckptccounting
principles and show a true and fair view of thefipiar loss of the
OFSO for the period and of the state of the OFS(ifairs at the
end of the period.

(6) This Article is without prejudice to any additial requirements in
relation to accounts that are imposed by the Pubil@ances (Jersey)
Law 20038 or any other enactment.

(7) In this paragraph, and in paragraph 2, “finahgear” means the period
beginning with the day on which this Schedule conmts force and
ending with the 31st day of December next followirend each
subsequent period of 12 months ending with the @dgtof December.

2 Budget

(1) The OFSO must, before the start of each firdngar (or as soon as
practicable after that start, in the case of thst fuch year), adopt an
annual budget which has been approved by the Mmist
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(2)

®3)

(4)

()

(6)

The OFSO may, with the approval of the Ministery the budget for a
financial year at any time after its adoption.

The annual budget must include an indication of

(@) the distribution of resources deployed in thmeration of the
OFSO; and

(b) the amounts of income of the OFSO arising greeked to arise
from the operation of the OFSO.

The board must secure —

(a) that the establishment and operation of the @F®8e funded
primarily by financial service providers, in a manithat maintains
the OFSO'’s independence from those funding it; and

(b) that the service provided by the OFSO is gdlyeriee to
complainants.

Accordingly, the fees under paragraph 3 andiekig under paragraph 4
must be set at such a level as is necessary thaggregate and taken
with any other resources of the OFSO, they —

(@) raise sufficient income to enable the OFSO #oryc out its
functions under this Law; and

(b)  provide a reserve of such amount as the OF3Giders necessary
for carrying out such functions.

Nothing in sub-paragraph (5) is to be readeapiring the OFSO to set
any case-fee or levy in any particular financialaryeif the board

considers that its duty under sub-paragraph (4é&n) be met without
doing so.

3 Case-fees

(1) The States may by Regulations provide for féesse-fees”) to be
payable by respondents to the OFSO in respect wiplaints against
them.

(2) Without prejudice to the generality of sub-gaeph (1), Regulations
under that sub-paragraph may —

(@) give the OFSO the power to prescribe a schehwage-fees, by
publishing the scheme or otherwise;

(b) allow such a scheme to set different case-feesany basis,
including in respect of different descriptions d@fadncial service
provider, such descriptions including in particutlascriptions by
reference to —

()  whether the provider is registered with or okl permit or
other authorization from the Commission under a Law
mentioned in Article 9(1), and

(i)  whether the provider has volunteered to bbéléafor a levy
under paragraph 4;

(c) allow such a scheme to —
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() require payment of case-fees at or in respéeny stage of
the handling of a complaint by the OFSO, or a lditee
when a levy is payable by a respondent, or at #mgrdime,
and

(i) provide for the OFSO to waive case-fees ircaimstances
specified in the Regulations or at its discretion;

require the OFSO, before prescribing or vargngh a scheme, to
consult on it, and to refer an increase in a fethéoBailiff to be
considered by Jurats if that increase is dispuyea tonsultee or in
other circumstances specified in the Regulations;

provide for enforcement of payment of case;feeduding powers
to demand information required in order to calaifaes.

The States may by Regulations provide for kvie be payable by
financial service providers to the OFSO in respddhe expenses of the
OFSO that are not met by case-fees under paragraph

Without prejudice to the generality of sub-maegph (1), Regulations
under that sub-paragraph may —

prescribe descriptions of financial serviceviter that must pay a
levy;
prescribe other descriptions of financial sesvprovider that may

volunteer to pay a levy, in return for lower cased or for other
favourable terms in relation to any fees or levies;

distinguish in any manner, for the purposeslatises (a) and (b),
between different descriptions of financial servfwevider, such
descriptions including in particular descriptiong keference to
whether the provider is registered with or holdgeamit or other
authorization from the Commission under a Law nwerad in

Article 9(1);

provide for the manner in which the total amorequired by the
OFSO in levies is to be determined;

give the OFSO the power to demand informatiamf persons
who may be liable to pay a levy, being informati@guired in
order to calculate the levy;

give the Commission the power to demand su@trination on the
OFSO'’s behalf;

specify (or permit the Minister to determingjits to the amounts
that may, in any period, be raised in total by vedyievies, or
charged to any one financial service provider;

give the OFSO the power to prescribe a schémeublishing the
scheme or otherwise, under which the liability thoe levy is to be
divided among those liable, the amounts of levy &oebe
calculated, and the persons liable are to be aedtifi

prescribe the time and manner in which leviesnbe paid;

SCHEDULE 2
(d)
(e)
4 Levies
1)
(2)
(a)
(b)
(c)
(d)
(e)
®
(9)
(h)
0)
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()  provide for appeals against or reviews of dedis in relation to
levies, and for the effects on liability to pay darg determination
of the appeal or review;

(k) provide for enforcement of payment of leviesnc{uding
enforcement of provision of information required ovder to
calculate levies), including orders for payments austs of
enforcement by persons connected with the perabtelio pay.

5 Other fees, donations and borrowing

(1) Without prejudice to the other means by which OFSO may receive
funds to enable it to perform its functions, theSGFmay —

(a) contract to charge a fee for providing any ieervinformation or
other item in pursuance of any of its functionst is not obliged
to provide that service or item gratuitously to therson with
whom it contracts;

(b) accept a grant or donation, whether or notesttlip conditions, but
only if it considers that it can satisfactorily midin its
independence, integrity and reputation; and

(c) borrow, subject to sub-paragraph (2).

(2) The Minister may, after consulting the Ministéor Treasury and
Resources, prescribe by Order either or both of —
(&8 amaximum amount up to which the OFSO may bgramd

(b) a requirement for the OFSO to obtain approwdbie borrowing,
in a manner specified and from a person speciirethe Order
(whether the Minister or any other person).

6 Reserve and investment

The OFSO may, in accordance with any guidelinesbgethe Minister for
Treasury and Resources —

(a) accumulate a reserve of such amount as itdersshecessary; and

(b) invest that reserve and any other of its fuandd resources that are not
immediately required for the performance of itsdiions.

7 Exemption from income tax

The income of the OFSO is not liable to income tmxler the Income Tax
(Jersey) Law 1961
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SCHEDULE 3

(Article 9(1)(h))

RELEVANT PENSION BUSINESS

1 Relevant pension business defined

Relevant pension business is any business so fdrcasnprises the choice,
establishment or operation of a pension schemehirwithe meaning of
paragraph 2.

2 Pension scheme

(1)

A pension scheme is a fund, scheme or otheangement, constituted in
one or more instruments or agreements, that fattimweither or both of
sub-paragraphs (2) and (3).

(2) A fund, scheme or other arrangement falls witthis sub-paragraph if it
is, or is held out as being or as capable of being
(@) a fund described in Article 131G(1) of the In@ Tax (Jersey)

Law 19617,

(b) a “registered pension scheme” or a “recognideerseas pension
scheme”, as each is defined in section 150 of thariee Act 2004
of the United Kingdom, as amended from time to tiore

(c) recognized under legislation of any countrytasritory other than
Jersey and having an effect equivalent to thathef legislation
mentioned in clauses (a) and (b).

(3) A fund, scheme or other arrangement falls witthis sub-paragraph if it
has, or is held out as having or as being capdbtawing, effect so as to
provide benefits to or in respect of persons —

(@) onretirement from an employment or all emplewinor

(b) in similar circumstances.

(4) For the purpose of sub-paragraph (3) it isléwant whether the fund,
scheme or other arrangement —

(@) has any effect on any liability to tax;

(b) has, oris held out as having or as being depafthaving, effect so
as to provide benefits to or in respect of othasmes or in other
circumstances linked to death, age or employment.
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SCHEDULE 4

(Article 9(1)(i))

RELEVANT CREDIT BUSINESS

1 Relevant credit business defined

Relevant credit business is any business so fiacamprises —

(@)
(b)
(€)
(d)
(e)
(f)

provision of credit under credit agreements;
credit reference agency business;
debt-adjusting;

debt-counselling;

debt-collecting; or

debt administration,

as those terms are defined by the following paggwg@f this Schedule.

2 Credit
Credit includes —

(@)
(b)

(©)

(d)

a cash loan;

a loan secured against immoveable propertythveindoy hypothecation or
by mortgage or in any other manner;

the financial accommodation provided in theingt of goods (as defined
in the Supply of Goods and Services (Jersey) La@920under a hire-
purchase agreement (as so defined), or in thengetlli goods under a
conditional sale agreement (as so defined); and

any other form of financial accommodation.

3 Credit agreement

A credit agreement is an agreement under whichitdie@rovided to a person
(“the debtor”), being an agreement between thattateland the person
providing the credit (“the creditor”).

4 Credit reference agency business

Credit reference agency business is the furnishfngersons with information
relevant to the financial standing of other persdresng information collected
for that purpose by the person furnishing the imi@tion.

States &
of Jers%eiff

Page - 73
P.9/2014



SCHEDULE 4 Draft Financial Services Ombudsman glgrsaw 201

5 Debt-adjusting
Debt-adjusting is, in relation to debts due undedit agreements —
(& negotiating with the creditor, on behalf of tbebtor, terms for the
discharge of a debt;
(b) taking over, in return for payments by the depthe debtor’s obligation
to discharge a debt; or
(c) any similar activity concerned with the liquitta of a debt.
6 Debt-counselling
Debt-counselling is the giving of advice to debtafsout the liquidation of
debts due under credit agreements.
7 Debt-collecting
Debt-collecting is the taking of steps to procusgrment of debts due under
credit agreements.
8 Debt administration
Debt administration is the taking of steps —
(@) to perform duties under a credit agreementadralp of the creditor; or
(b) to exercise or to enforce rights under suclagmreement on behalf of the
creditor, so far as the taking of such steps igdebt-collecting.
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