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COMMENTS

1. The question as to whether or not the Bailifitdd remain as the President of
the States Assembly is, of course, a matter forAgmembly itself. The Law
Officers gave evidence to the Carswell Review (Repecember 2010) and

that evidence is available on the States Assemblysite to be consulted if
members wish.

2. Reference is made in P.160/2013 to the recomatiems of Lord Carswell’s
review. His recommendations on the role of the iBailere based in part on
legal advice, obtained in 2010, from English legdoounsel Mr. Rabinder
Singh, Q.C. (“English Counsel”). Furthermore, irs liresentation to States
Members on 27th March 2014, Lord Carswell placedificant weight on the
human rights issues as advised on by English Cauimsesupport of his
recommendation that the Bailiff should cease t@tmsident of the Assembly.
In the light of this emphasis, the Law Officersnthit necessary to advise the
Assembly of the current legal position.

Summary
3. In summary, in the opinion of the Law Officers —
)] The role of the Bailiff is currently Human Rigghcompliant; and

(i) There is no judicial authority to suggest thiaat position is likely to
change within the time horizon suggest by Lord @atfisor at all.

Discussion

4, Reference is made to the advice of English Galuaisparagraph 5.16 of the
Report of Lord Carswell. It states —

“5.15 After considering these decisions, we fe#ttth was uncertain what
decision might be reached if a challenge were bhboug the ECtHR
to a decision of the Bailiff on the ground thathe presided in the
States. We therefore took the opinion of leadingnsel in London,
Mr. Rabinder Singh QC, who has considerable expedeof human
rights law and its application in the ECtHR. We aagdaced the full
text of the opinion on our websiteww.gov.je/crownofficersreview
and it may be read there. Mr Singh summarises ¢n€lasions in the
following terms (para 2 of his opinion):

“(1) On the current state of the authorities, ininmiple there
would be no breach of Article 6 of the European &artion
on Human Rights if the status quo were to be maeta

(2) However, the international trend suggests ttia law will
change in due course. Within the next 10 yearsyiey is
that the present arrangements will come to be rdgdras
incompatible with the concept of judicial indepemge as
embodied in Article 6, in particular because theilifaand

Page - 2
P.160/2013 Com.(3)



10.

his deputy are both judges and presiding memberthef
legislature.”

The legal advice obtained by Lord Carswell, #mel report of the Carswell
Review, correctly accepts that the Bailiff's rolasy at the time of the Review
in 2010, human rights law compatible. Accordinghgre was at that time no
legal requirement identified for the current pasitito change. In the opinion
of the Law Officers that is still the clear positiom law.

The European Court stated in McGonnell v UnKeasjdom [2000] 30 EHRR
289 and repeatedly in cases since, that humarsright does not require any
jurisdiction to conform with any particular politit doctrine such as that of
the separation of powers. Accordingly, argumentsuakhe réle of the Bailiff
based purely on constitutional theories do not gagauman rights law at all:
see also Pabla KY v Finland [2006] 42 EHRR 688 Bagidson v Scottish
Ministers [2004] UKHL 34. That remains the positidihere has been no case
law since the Carswell Review that alters that agp or, so far as the Law
Officers are aware, suggests that it will be atteire the future. The Law
Officers accordingly agree with the acceptancehim €arswell Review that
the current position does not cause any difficslltfeom a human rights
perspective. No legal issues arise.

Human rights law is only potentially relevant limited circumstances. A
litigant may raise concerns that the Bailiff lackse appearance of an
independent and impartial tribunal if it can be whothat there is a
sufficiently close relationship between what thdliBasaid or did previously
in the States Assembly, and the issue that thesesafior determination in
subsequent litigation. As a matter of practicehé& concern is justified as a
matter of law, the Bailiff can recuse himself froine particular case as he can
do from any other case where he does not feepitogpiate that he preside.

However, the Carswell Report went further in @snclusions with the
predictions of English Counsel mentioned above :thdhe present
arrangements will come to be regarded as incompatiith the concept of
judicial independence as embodied in Article 6,particular because the
Bailiff and his deputy are both judges and presjdimembers of the
legislature”.

The Law Officers’ Department were not invitedréspond to this point at the
time the Carswell Report was published and theyaetfully disagree with it.

English Counsel did not refer in his writterirdpn to the extensive European
jurisprudence on the principle of an independdabutral within the meaning

of Article 6 ECHR. That body of case law confirnimatt a tribunal must be
independent of the executive, of the parties andthef legislature. In

determining whether this requirement is met, regamast be had to the
manner of appointment, their term of office, thastence of guarantees
against outside pressures and the question whétieebody presents an
appearance of independence.
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11. English Counsel also did not mention that theopean Court has consistently
held that constitutional theories are not releviamtdetermining judicial
independence: see Kleyn v Netherlands [2004] 38 EHR at paragraph 193
onwards —

Although the notion of the separation of powersvaen the political
organs of government and the judiciary has assurgealving

importance in the Court’'s case law, neither Art.6r rany other

provision of the Convention requires States to dgmpith any

theoretical constitutional concepts regarding thexrissible limits of
the powers interaction. The question is always héwretin a given
case, the requirements of the Convention are nfed. present case
does not, therefore, require the application of gayticular doctrine

of constitutional law to the position of the Nethads Council of
State. The Court is faced solely with the questdrether, in the
circumstances of the case, the Administrative diugi®n Division

had the requisite “appearance” of independence,toe requisite

“objective” impartiality.

In deciding whether in a given case there is atiegite reason to
fear that these requirements are not met, the gtaind of a party is
important but not decisive. What is decisive is tiwaethis fear can
be held to be objectively justifiet.

12. The European Court repeated those observatiothe 2006 case of Sacilor
Lormines v France —

“In order to establish whether a tribunal can be nsidered
“independent” within the meaning of art.6(1), regamust be had,
inter alia, to the manner of appointment of its rhers and their term
of office, the existence of safeguards againstertus pressure and
the question whether the body presents an appearant
independence? As to the guestion of independence being defined as
the separation of powers between the executive thadudiciary,
neither art.6 nor any other provision of the Convem requires states
to comply with any theoretical constitutional copteregarding the
permissible limits of the powers’ interaction. Tl@ourt would
however emphasise that the notion of the separatibrpowers
between the political organs of government and jtréciary has
assumed growing importance in its case law.”

(emphasis added)

13. English Counsel cites the Bangalore Principliedudicial Conduct 2002 in
support of his views. These principles return te $ame overarching point
about the need to protect the judiciary from ir@exfice and appear to add
little or nothing to the Article 6 ECHR case law.

14, Also missing from English Counsel’'s advice d@hd Carswell Report, is an
explanation as to how it can be said that the Baflppointed by the Crown
and holding office independent of the legislatumd aexecutive, is not
independent within the meaning of Article 6 ECHR.

Page -4
P.160/2013 Com.(3)



15. Given the supposed 10 year timescale conteetplay English Counsel, it
may be apposite to note that the Law Officers ateaware of any case Law
in the 3+ years since the publication of the CalisiReview that supports the
view that the approach of the European Court isljiko change sufficiently
so that the position of Bailiff would not continde be human rights law

compatible.

These comments reflect the joint view of thiorney General and the

Note:
Solicitor General.
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