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Having regard to the above application introduceth wthe European
Commission of Human Rights on 14 June 1997 andstergdd on 7 July
1997,

Having regard to Article 5 8 2 of Protocol No. Hlthe Convention, by
which the competence to examine the application trassferred to the
Court,

Having regard to the observations submitted by tlespondent
Government and the observations in reply submiitethe applicants,

Having deliberated, decides as follows:
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THE FACTS

The applicants are Swiss nationals, born in 19581851, respectively,
and living in Zirich in Switzerland. The responde@bvernment are
represented by their Agent, Mr P. Boillat, Headhs International Affairs
Division of the Federal Office of Justice.

A. Thecircumstances of the case

The facts of the case, as submitted by the partiay,be summarised as
follows.

The applicants married in 1989. They have a daughte.M. born on
14 August 1995. As the daughter’'s surname the pmreished to give her
the mother’sj.e. the first applicant’'s surname B. This was refusedl8
November 1995 by the Zurich Registry Office. BasadSection 270 § 1 of
the Swiss Civil Code4jvilgesetzbuchhenceforth referred to as CC; see
below, Relevant domestic law), the Office foundt time child would obtain
the family name which in the present case was ¢loersl applicant’si,.e.
the father’'s surname M.

The applicants’ appeal against this decision wasmiised by the
Directorate for the InteriofXirektion des Innerenof the Canton of Zurich
on 15 July 1996. The decision stated:

“1. If the parents of the child are married, theild obtains the family name
(Section 270 8 1 CC). As a rule this is the naméefhusband, exceptionally it will
be the name of the mother if the parents have chttse name as the family name
according to Section 30 § 2 CC. If the mother f#isname first according to S. 160
§ 2 CC, this will have no effect on the name of¢benmon child ...

2. There is agreement with the parents that thendd be discrimination contrary
to Article 14 of the Convention if the family nameas based solely on the name of
the husband. But no right can be deduced for thmengs freely to chose the family
name of their common child. The applicants overlgokheir argumentation that the
reform of matrimonial law considered the equalifyntan and woman to the extent
that the spouses may obtain, according to S. 3@C& 2the authorisation to have the
woman’s name as the family name, following an adstiative procedure to change
the name, if there are commendable grounds. Tlssilpiity to change names in case
of commendable grounds, in respect of which onlynaniconditions @eringe
Anforderungehmay be attached, is more easily attained thaotieestated in Section
30 § 1 CC. Justification herefor is that marriagamy event will oblige one partner to
renounce her/his name, for which reason there & Ipublic interest in the
irreversibility of a family name than in the casé ®ection 30 § 1 CC ..
A commendable ground can be seen in every, evgnreniotely understandable, not
clearly unlawful or immoral reason ... Even if Sent160 CC continues to uphold the
principle of the unity of the family name, the spes are free to apply, with the
Government of their Canton of residence, for thiaawsation to employ the woman'’s
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name as the family name. The legislator thus edatile spouses to choose as a
family name the woman’s name and to pass this ram® any common children ...
The only difference in Section 30 § 2 CC to a catelfreedom of choice lies in the
envisaged administrative procedure which, accordmgection 179 § 1(2) of the
Civil States Ordinance is free of costs. Contrarihie applicants’ opinion, this merely
formal difference cannot amount to a breach of phehibition of discrimination
within the meaning of Article 14 of the Convention.

3. Upon announcing their marriage the applicaat®unced filing a request within
the meaning of Section 30 § 2 CC. As a result, tmeye opted for the name of the
husband as the family name. According to Sectiof 871 CC, their common
daughter L.G.M. obtains the family name of the ptse..”

The applicants’ further appeal was dismissed omoVeshber 1996 by the
Federal CourtBundesgericht the decision being served on 24 December
1996. In its decision the Court recalled that thpliaants had not opted for
the possibility to choose the wife’s name as thmilia name. The case
concerned not only the interests of the parentsahave all, the interests of
the child who had an independent right to a famdyne and to be attached
to the family. It would not be possible to grantgras with more than one
child the right freely to choose the family name éwery child. It was not
clear why a child’s right to identity and individitg should demand the
free choice of name for the parents, and Artictd the Convention did not
grant such a freedom of choice. Insofar as theiegk pointed out that
there would be discrimination in respect of whicklemame was chosen as
the family name - that of the husband or that & thife - , the Court
considered that it lay in the nature of things tetents had to agree on one
name for the child.

B. Relevant domestic law and practice

Section 30 88 1 and 2 of the Swiss Civil Code state

“(1) The Government of the Canton of residence gyant a person the change of
name, if there are important reasons herefor.

(2) The request of the spouses to have the nare afife as the family name is to
be granted if there are commendable reasachténswerte Grindeintéréts
Iégitimes. ...."

In practice, such “commendable reasons” are assufntiegly are worthy
of consideration and reasonable. The proceduresaged under 8 2 is free
of charge (see BGEBundesgerichtsentsch¢idi26 | p. 1). After marriage,
the name may only be changed if the conditions &fd@ Section 30 have
been met.
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Section 160 88 1 and 2 CC state:

“(1) The name of the husband is the family namthefcouple.

(2) The bride may, however, declare before thdl Registrar that she wishes to
place her previous name before the family nanie. ...

Section 270 8 1 CC provides:
“(1) If the parents are married, the child obtaimsir family name. ...

Section 177a 8 1 of the Ordinance on Civil Status
(Zivilstandsverordnung which was introduced after the Court’s Burghartz
v. Switzerland judgment of 22 February 1994, Selie®. 280-B, states:

“(1) The bride may declare to the Civil Registthat she wishes to keep her
previous name, followed by the family name (Secti0 88 2 and 3 CC). The
bridegroom has the same possibility, if the spotigeshe request to have the wife's
name as the family name after the marriage. ...”

According to 179 § 1(2) of the Ordinance, no casils be imposed if,
upon marriage, bride and bridegroom issue dectarsitas to their names.

COMPLAINTS

The applicants complain under Article 8 of the Gamtion, and under
Articles 14 of the Convention taken together withtide 8, that their
daughter, who has her father's name M., was ndicaised to have her
mother's name B. as the family name. A public iesércan no longer be
seen in this solution which amounts to a seriogsranination of the wife.
This is a grave interference with the autonomy damily according to
Article 8 8§ 1 of the Convention which today canlager be justified under
Article 8 8 2. In more and more married couples il decides to keep
her previous name. Modern society operates witttreleic registering, and
there is no longer a necessity for the unity offemily. In fact, if the wife’s
name is chosen as the family name, the inverseimis@ation would arise.
Only the parents’ free choice of name in all itsgbilities upon marriage
and for children secures individuality without digtzination.

THE LAW

1. The applicants complain under Article 8 of envention that their
daughter, who has her father's name M., was ndiocaised to have her
mother's name B. as the family name. They submat this is a grave
interference with the autonomy of a family.
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Article 8 of the Convention states, insofar asvaid:

"1. Everyone has the right to respect for hisggavand family life ...

2. There shall be no interference by a public euityh with the exercise of this right
except such as is in accordance with the law amgdgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomstbiers."

The Government consider that the complaint is inaslinle as being
manifestly ill-founded. They recall that Section 8@ of the Swiss Civil
Code enables a couple to choose, upon marriagewifes name as the
family name. The “commendable interests” statethis provision are not
examined too strictly. In practice no authority lvekamine whether such
interests exist. As a result, a future married teugas in fact the right to
choose the name of either spouse as the futurdyfarame. The wife’s
name which has become the family name will alsdrbesmitted to any
children of the couple. Thus, the present applgaat the possibility, upon
marrying, of obtaining the name B. as their fanmgme. They chose not to
do so for reasons of their own, and the Governnwamnot be made
responsible herefor.

Based on a detailed analysis of the domestic |sigjahtion in various
member States of the Council of Europe, the Goventrefer to a lack of
uniformity among the different laws. A number o&t&fs permit the spouses
each to keep their former names upon marriage dk asechoosing a
common family name. However, no State in Europengiera couple to
have one of the spouses’ names as the family nanaketheir child to have
the other name as its family name. Common denominaimong the
various solutions proposed is that, if there i®amon family name for the
couple, this name will be given to the couple’slathin this respect, it is
submitted that Swiss law is comparable to the 8doain particular in
Germany and Austria.

The Government consider that the present casettalie distinguished
from other cases decided by the Court, for instafioen the case of
Burghartz v. Switzerland (judgment of 22 Februar984, Series A
no. 280-B) or the case of Guillot v. France (judgimef 25 November
1994, Series A no. 299-B). Thus, the present appiechad the possibility
to choose either spouse’s name and in particutafitst applicant’'s name
as the common family name which would then haveotmectheir child’s
family name - which is precisely the name they wilskir child to have
today. The inconvenience arising for the parentsildvdnave been all the
less as the second applicant could have put higgue name before the
family name,.e. M. B. The Government also refer to the Stjernkialand
case (judgment of 25 November 1994, Series A n8-B9p. 61, § 39)
according to which in matters of changing one’s eathere is little
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common ground between the domestic systems of dineghtion countries,
and State authorities enjoy a wide margin of appten. With reference to
the Cossey v. the United Kingdom case (judgmerioSeptember 1990,
Series A no. 184, p. 15, § 37), the GovernmentlIrétat there is no direct
obligation for a State “to alter the very basis itd system for the
registration of births”.

The Government submit that, clearly, it is in theblc interest in
registering persons of the same family under thmeséamily name. The
applicants underestimate the importance for a dbilde united, by means
of its name, with the family. Switzerland has chogbe system of a
common family name, while enabling the spouses uparriage flexibility
as to the choice of names. The Government do nosider that such
legislation goes beyond the margin of appreciatefh to the domestic
authorities.

If the Court were to consider that the present cas®unted to an
interference with the applicants’ rights under &l&i8 of the Convention,
the Government contend that the measure would $idi¢a under § 2 of
this provision. In view of Sections 30 § 2, 160 &id 270 § 1 CC, the
measures are “in accordance with the law” withia theaning of § 2 of
Article 8. The measure furthermore served the dithe “protection of the
rights and freedoms of others” within the meanirigttos provision, in
particular of the child concerned. Finally, the @@ was “necessary in a
democratic society “, as stipulated in Article & %f the Convention in
view of the margin of appreciation falling to thendestic authorities and
the comparatively slight inconvenience arising otithis situation for the
parents.

The applicants submit that, had they chosen thedoname of the wife,
l.e. the first applicant, as the family name, the sdcapplicant, the
husband, could not have put his former name béfaéamily name. At the
time of the applicants’ marriage in 1989, there walscrimination between
men and women which was only eliminated followihg Court’s decision
in the Burghartz v. Switzerland case of 1994 (cabdve).

In the applicants’ opinion, Article 8, as well astidles 12 and 14 of the
Convention and Article 5 of Protocol No. 7 will beeached, if one spouse
has to give up his or her identity when the fammbme is chosen. The
Swiss Government considered this violation juddifismder Article 8 § 2 of
the Convention by the legitimate public interesthia recognisability of the
family unit. This interest is marginal in view dfd actual social situation
prevailing in Switzerland and Europe as a whole. iRstance, the register
in the new civil status databank will no longerdaesed on the family but on
individuals, without regard to their gender. The iswParliament is
currently aiming at abolishing existing discrimiiegis in this respect.
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The applicants do not understand why the respor@dexernment resist
the changes in this area. It has long been a yeaaliGcandinavia and in
Britain as well as in such countries as Francéy,lRortugal and Spain that
the spouses are able to continue to use their awmasie after getting
married. This possibility should also apply in Seiland and the other
German-speaking countries. This is an essentiatopdition for the
autonomy of the individual and the equality of #exes. A change of name
as envisaged in Section 30 § 2 CC does not implhadaqguate right to
choose, compared with the rule that the father'mien@an be used. The
fiancée must not only state her choice togetheh wiger future husband
before the wedding, but she must also make a foapplication stating
“‘commendable reasons”. This is no easy task sihpeesupposes writing
skills and a certain knowledge of the law. It i$ugther deterrent that the
application has to be made to the Government. Aesalt, not even 1% of
those wishing to get married have made the wife'ser name their family
name. Consequently, there can be no question af #glle wife having the
same right to use her own name as the family name.

In the applicants’ submissions, the choice of thée'ss name as the
family name (and consequently as the child’s namapt a right analogous
to that of the husband under Sections 160 and 2Z0 Rather, it only
constitutes the right to make an application, imw@ a procedure.
Furthermore, all cantonal Governments insist ofir ttentonal sovereignty
in respect of defining the term “commendable rea%oithe applicants
wrote letters to different cantonal Governments,are clearly replied that
the spouses’ wish to be able to give the mothariaame to a child born
later constituted for them a “commendable reasdks. a result, it is
uncertain whether an application to change one'snaue for
“‘commendable reasons” is approved.

In the applicants’ view, objections on the grouwdgpracticability lack
justification. Today, specialised judges in the dp@an countries give
rulings in simple and expeditious proceedings tmqmt the marriage, and
any disagreement between the spouses on the affdioe family name and
the children’s surname can be easily integratemtimtse proceedings. If the
interests of the spouse clash, the child’s welfatest be paramount when
the choice of surname is made. Indeed, as a logmatinuation of this
autonomy, the principle must apply that the chibdsewish regarding the
choice of the surname must be taken into accousb@s as they are able to
express this wish and want to decide themselvess,Tthe children will
ultimately decide in the future on the question mdtrilinearity or
matrilinearity, if it should still be necessarydboose between the mother’s
or the father's name. In the applicants’ view, time has come to ensure
that both spouses can freely choose both the famaiiye (if the Convention
States still wish to retain it) and the childrefésnily name together. This
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follows from the need to respect personal and faraitonomy in free
democracies.

The Court recalls that Article 8 of the Conventames not contain any
explicit provisions on names. As a means of peisigeatification and of
linking to a family, a person’s name nonethelesscems his or her private
and family life. The fact that society and the Sthiave an interest in
regulating the use of names does not exclude $imsge these public-law
aspects are compatible with private life conceiwdédas including, to a
certain degree, the right to establish and deveddgitionships with other
human beings (see the Burghartz v. Switzerland medg cited above,
p. 28, § 24).

The refusal of the Swiss authorities to allow tipplezants to adopt a
particular surname for their child cannot, in theu@'’s view, necessarily be
considered an interference in the exercise of thgit to respect for their
private and family life, as would have been, foamyple, an obligation for
them to change the family name. However, as thertCoas held on a
number of occasions, although the essential olojeétticle 8 is to protect
the individual against arbitrary interference by thublic authorities with
his or her exercise of the right protected, thessy mm addition be positive
obligations inherent in an effective “respect” foivate and family life (see
the Stjerna v. Finland judgment of 25 November 1%&fies A no. 299-A,
pp. 60-61, § 38).

The boundaries between the State’s positive andtivegobligations
under Article 8 do not lend themselves to precisindion. The applicable
principles are nonetheless similar. In both coste®rgard must be had to
the fair balance that has to be struck betweerahgeting interests of the
individual and of the community as a whole (see $terna v. Finland
judgment cited above, p. 61, § 38).

Turning to the present case, the Court notes thenssions of the
respondent Government, based on an analysis ofddineestic laws in
various Convention States, according to which inolg, as a rule, it is not
permitted for a married couple to choas®e of the spouses’ names as the
family name, and their child to have tbier name as its family name. The
common denominator among the various solutionsqseg is that, if there
is a common family name for the couple, this nanikk lve given to the
couple’s child. These conclusions demonstrate eGlourt’s opinion that
there is no uniformity among the different lawsHuarope in respect of the
applicants’ proposals.

Since the issues in the case concern areas whene ithlittle common
ground amongst Convention States and the law apptarbe in a
transitional stage, the respondent State must foedafl a wide margin of
appreciation (semutatis mutandishe X., Y. and Z. v. the United Kingdom
judgment of 22 April 1997Reports1997-1l, p. 633 § 44). The Court’s task
IS not to substitute itself for the competent Svaaghorities in determining
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the most appropriate policy for the attributiorfarnily names to children in

Switzerland, but rather to review under the Coneenthe grounds adduced
in respect of the decisions taken in the presesg ¢geanutatis mutandis

the Stjerna v Finland judgment cited above, p.839).

Before the Court the applicants claimed that aahof the family name
of their daughter was called for in view of the gmral autonomy of the
individual in a free democracy. However, the Carah see no particular
inconvenience, and indeed the applicants have ratmed such
inconvenience, in the fact that their daughter whkged to carry as her
family name that of the parents, which was the naiéer father (see
mutatis mutandigshe Stjerna v. Finland judgment cited above, p.$32;
the Guillot v. France judgment cited above, p. 16D27).

The Court furthermore notes the decision of the efadCourt of
7 November 1996 according to which Section 30 8§ @ €habled the
applicants, upon their marriage, to choose thé¢ dipplicant’s former name
as the family name, in which case their daughtenldvdave also obtained
the family name her parents now wish her to have Tourt notes that
such a choice is possible according to this prowisif the spouses
concerned claim “commendable reasons”. The Govanhimeve stated that
such a choice of family name is handled liberaly Switzerland, and
indeed, the Court notes the decision in the preszs# of the Directorate for
the Interior of the Canton of Zurich of 15 July $98ccording to which
“only minor conditions may be attached” to the resfuto change names
according to Section 30 § 2 CC. The applicants hewoptested this
conclusion, maintaining that every Canton applesé terms differently. In
the Court’s opinion, it suffices to point out thide applicants have not
made out any particular difficulties having existea them upon their
marriage to obtain the wife’'s former name as timailfaname.

Finally, the Court notes the emphasis placed byGbeernment and the
Federal Court on the importance for a child to béed, by means of its
name, with the family name, and that the systenmsehan Switzerland
served the purpose of maintaining the unity offémily. In this respect, the
Court recalls its case-law according to which “tmnmmunity as a whole
has an interest in maintaining a coherent systefaroily law which places
the best interests of the child at the forefrosg&d the X., Y. and Z. v. the
United Kingdom judgment cited above, p. 633, § 47).

Bearing in mind in particular the flexibility whicBwiss law affords to
couples in the choice of their family name and that applicants have not
maintained any particular inconvenience as to theircrete situation, the
Court considers, in the light of the margin of aggation left to the
domestic authorities in such matters, that in ttes@nt case there has been
no failure to respect the applicants’ private aaahify life under Article 8 §
1 of the Convention.
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It follows that this part of the application is nif@stly ill-founded within
the meaning of Article 35 § 3 and must be rejecteder Article 35 § 4 of
the Convention.

2. Under Article 14 of the Convention taken togettith Article 8 the
applicants complain that the situation of their glster amounts to a serious
discrimination of the wife. In more and more matrieouples the wife
decides to keep her previous name. In fact, ifviife’s name is chosen as
the family name, the inverse discrimination wouitd& Only the parents’
free choice of name in all its possibilities upoarnage and for children
secures individuality without discrimination.

Article 14 of the Convention states:

"The enjoyment of the rights and freedoms set famttthis Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national cocal origin, association with a national
minority, property, birth or other status.”

The Government do not contest the applicabilityAoficle 14 of the
Convention taken together with Article 8, howevéney consider the
complaint to be manifestly ill-founded. It is sulited that complete
equality, as requested by the applicants, wouldlyingbandoning the
principle of family unity, which is reflected in ehnotion of a common
family name. Such equality has limits since theepts must agree on a first
name and a family name for the child, and diffiedtarise if they cannot
agree.

In the Government’s opinion, it is clear that i foresent case there was
an “objective and reasonable justification” withihe meaning of the
Court’s case-law (see the Petrovic v. Austria judgtof 27 March 1998,
Reports1998-Il, p. 586 § 30). Discrimination was inevigkince the Swiss
legislator chose to uphold the unity of the fanmigme - a choice which
other Convention States have equally undertake. Uity of the family
name reflects towards the outside world the unitthe family, which is in
itself a perfectly legitimate justification. It shiol not be overlooked that the
applicants did not wish their child to have bothrgmas’ family names
before the marriage; rather they wished the clildhdve the name of the
first applicant, the mother. The applicants theweslthere admit that
complete equality is impossible to achieve.

The applicants reply that the obligation to useirgle family name
would not amount to discrimination if both spousesre able to choose
between the two surnames. However, this is not#se in Switzerland. A
double name is, from the outset an inappropriatansi®f remedying the
injustice, especially as a glance at the name caatibbns employed in
Switzerland today reveals that the loss of the amenis not even balanced
by the number of double names used. On the contifagyhusband always
continues to use his name alone in the family tegighe fact that today
the husband can give up his own surname and the relteives the wife’s
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name which is the family name, cannot restore tiarize of the interests of
the two spouses in such a way as to make it implesso speak of
discrimination against one party in the exercisehef right to private and
family life.

In the applicants’ opinion, in today’s Europe avpson such as S. 160
CC is highly discriminatory within the meaning ofrti&le 14 of the
Convention. The Convention takes precedence ovéonah law. It is
unlikely that anybody would seriously claim thatstldiscrimination, by
forcing a person to give up his or her family namvéh all its traditional,
social and economic significance, remains a maligsae.

Under the Court’s case-law, a difference in treatime discriminatory
for the purposes of Article 14 if it “has no objget and reasonable
justification”, that is if it does not pursue adigmate aim” or if there is not
a “reasonable relationship of proportionality betwdhe means employed
and the aim sought to be realised” (see the PetraviAustria judgment
cited above, p. 586, § 30).

In the present case, the Court has just foundShads legislation places
importance on the child being united, by meangsohame, with the family
name, and that the system chosen in Switzerlandesethe purpose of
maintaining the unity of the family. In additiom such cases domestic
authorities enjoy a large margin of appreciation.

On the other hand, the Court notes that in suakatsins whatever
family name is chosen for the child, other famignres will be excluded. In
the present case the applicants themselves chosepy the husband’s
name as the family name, rather than the wife’'si@arname.

The Court considers that this cannot be considese@ difference in
treatment which is discriminatory within the meaniof Article 14 of the
Convention.

It follows that the remainder of the applicationaso manifestly ill-
founded within the meaning of Article 35 § 3 andsinbe rejected under
Article 35 § 4 of the Convention.

For these reasons, the Court unanimously

Declaresthe application inadmissible.

Erik FRIBERGH Christos RzAKIS
Registrar President



