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INTRODUCTION

The Committee of Inquiry was appointed by the State 20th October 2009
with the following terms of reference —

To investigate all planning matters relating to terious relevant
planning applications made by, or on behalf of, R&kips Ltd. in
connection with the activities of the company ag sgerators —

(@) to establish whether the various planning apgions were
determined appropriately and to a standard expeatédhe
Planning and Environment Department;

(b) to establish whether the legal fees accruedbyg’s Skips Ltd.
totalling nearly £300,000 were as a result of aayirigs in the
processes or actions of the Planning and Envirortmen
Department; and

(c) to make recommendations for changes and impnewés to the
planning process to ensure that any failings idedi in
relation to these applications are not repeatethia future.

The proposition to establish the Committee was ¢inouo the States by
Senator F.E. Cohen, Minister for Planning and Eommnent (‘the Minister’).
He proposed the first two of the above terms anezice, recognising that they
would require a thorough look not only at procedanel decision-making in
his own Department, including from before he hirhéglcame Minister, but
also at the impact of its actions upon Reg’s SKipwmited (‘RSL), the
company’s landlord, Mr C. Taylor (owner of Heatheso Farm, St John), and
neighbours Advocate and Mrs M. Yates, who werepttiecipal complainants
in the case. The third, broader, term of referemase added by an amendment
during the States debate on the proposition.

This initiative by the Minister followed an earlidebate on a proposition by
Senator B.E. Shenton that Reg’s Skips Limited (‘RSkhould be
compensated for costs incurred in defending a aistion brought against the
company in the Royal Court by Mr and Mrs Yates.e Thasoning behind this
proposition was that the legal action against R&d arisen only because of
shortcomings on the part of the Planning and Envitent Department (‘the
Department’) regarding RSL’s relocation to Heath@ebFarm in 2005 and its
handling of subsequent events after complaints weceived about noise
pollution. After lengthy debate the propositionswaot agreed by the States,
whose sentiment was that the matter warranted ertmt examination
before any view on its merits could properly bestak The Minister responded
promptly to this by proposing to set up the Comesitt
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The initial debate in the States had been on 1sil 2009. The Minister’'s

proposition to take matters forward through a cottewiof inquiry was agreed
on 13th May 2009. There was then a five month ydelatil our being

established was agreed by the States on 20th Octokiger due formalities

we thus began work only in November 2009, someterginths after Senator
Shenton’s initial proposition was lodged and almbge years since the
commencement of the main train of events to be exean

We started by seeking out relevant files and docuseheld by the
Department’s Development Control Section and otihepartments such as
Health Protection (part of the Health and Socialvifes Department). It
proved to be a less than wholly straightforwardreise for all the relevant
papers to be identified and drawn together. Thene a lot of them. We then
identified those persons from whom we judged weukhaeceive oral
evidence in order to begin to understand what hecuroed. Between
December 2009 and March 2010 we held five publarings for this purpose.
We received or requested a range of memoranda dwideafrom various
interested parties and have had helpful exchangtés several of them to
clarify or illumine particular things as our worlafprogressed. This includes
our having received very useful comments for aauran sections of our
report in draft.

We place on record that we have had full coopamatrom all those with
whom we have needed or wanted to communicate. atticplar, we have
received valuable assistance from Mr and Mrs RelPthe proprietors of RSL,
and from the Minister and officers of the Departimen

The voluminous evidence that we have received amgwed has sometimes
been less than simple to digest and interpret. ces® had many twists and
turns, some unusual, over several years. The pdmen the Department also
revealed that not inconsiderable elements of thi®re it took concerning
RSL, including Ministerial decision-making, werergad through with only
limited preparation of reports or written memoranaiad without satisfactory
minuting of decisions and actions taken. It alseds to be said that some of
the key events we have been investigating happewedfive years ago and
memories fade, especially of the more commonplateitges that tend not to
be recorded in detail in a busy government departmé®©ne potentially key
witness, the late Advocate C. Lakeman, who reptedeRSL in the Court of
Appeal in 2008, sadly died before we were in atpwsito seek to interview
him. All this has made our task of understandhmag tnuch more onerous and
is one reason why it has certainly taken a littlegler to prepare this report
than we had initially envisioned. We are configehough, in now presenting
it that we have been able to read, hear and rea&lieappropriate evidence and
that our analysis, conclusions and recommendataresaccordingly well-
founded.

This report addresses only the first two of oueéhterms of reference, that is,
those concerning RSL’s planning history and the Wwagnd Mr and Mrs Pinel
themselves, came to be faced with some very péticproblems and,
eventually, substantial legal costs. We intengresent before long a second,
final report pursuant to our third term of referenon possible changes and
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improvements to the planning process aimed at iager repeat of any
failings we have identified in examining RSL’s casé/e have found on the
Department’s side a fair number of failings of @dare and process, as will
be apparent from this first report, and we wangite ourselves time enough
to ensure that, once these are open for debate, gmeak, we are then able to
make good, credible recommendations for the futareduct and governance
of the planning process in Jersey that reflect vdmérges from this report.
This is not least because we got to know in thersmwf our work that we
were not the first reviewer or official body in et years to have identified
‘failings’ and apparent organisational weaknessihinvthe Department; and,
indeed, in this regard we have also noted a reicéttive of the Minister
himself to enlist expert advice to help simplifyetplanning process to make
best use of the Department’s resources. In thentme@, though, it is
important that our findings and conclusions abo8t.R case are brought into
the public domain without more ado.

Our report starts with a short summary of our nimidings. This summary is,
in truth, reasonably comprehensible only when raadgside the main body
of our report. That comprises a narrative accadifRSL’s planning case, the
various actions by, and interactions with, the Dgpant surrounding it,
covering principally the period 2005-2008, and otkey events, notably
Mr and Mrs Yates’ successful obtaining of an injume requiring RSL to
leave their premises at Heatherbrae Farm and detaiges in the Royal Court
and the Court of Appeal. The narrative is interspe with commentary and
criticism as the story goes along that we hope ksp&agely for itself. Our
conclusions in relation to our first two terms efarence then follow, together
with certain recommendations.

We have added three annexes for the benefit ofahder. First, we have
prepared a chronology of main events to assistiolgas course through quite
dense territory. Secondly, we have sought to adatakthe Island’s waste
management strategy and policies, broadly as th&ired at the time. This
Is important background to the case. It includes,example, reference to
action by what is now the Transport and Technicaiviees Department
(TTS) in 2003, endorsed by the then Finance and Ecomso@@mmittee,

deliberately to further discourage the receipt n$arted skip loads at the La
Collette reclamation site, a policy that had a diienpact upon the nature of
the skip industry in the Island by, in effect, ingpay a requirement for mixed
loads of inert waste in skips to be sorted on peivand before being taken for
disposal. Thirdly, we have reproduced the trapscof a telephone

conversation on 9th January 2008 between the Minatd Senator Shenton.
We were made aware of this conversation in evidémaewe received and we
deduced, correctly, that it had been recorded. théeefore prepared a full
transcript from the recording on file at Senatoe@bn’s place of work. This
conversation, together with the very fact of itsving been recorded, has
already happened to achieve some public notoriaty, aince it is a very

! Previously known as the Public Services Department.
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important piece of evidence, any misunderstandbguawhat was said in the
course of it needs to be averted.

As already noted, we include such reference asdsgssary to various cases in
the Royal Court and the Court of Appeal: Mr and Metes’ unsuccessful
application for leave to seek judicial review ofrteen decisions of the
Department and the Minister concerning RSL; theiccgssful action in
voisinage against RSL in the Royal Court (Yates v Reg’s Skipmited
([2007] JRC237)), RSL’s unsuccessful appeal agdivsiRoyal Court’s order
for it to vacate its premises at Heatherbrae F§2008] JCA077B), the Royal
Court’s direction that the Minister should pay amortion of RSL's costs
([2008] JRCO088), and the Minister's successful appegainst that order
([2008] JCA203). The significance and somewhatsual nature of these
cases adds more than a footnote to the historysdfRplanning case. It is not
for us to seek to reopen the judgments that wereeded but we do comment
on aspects. Linked closely to this, we also contnwn aspects of the
Department’s evidence submitted both to the RoyalrC(in both instances,
but in the first on behalf of the plaintiffs, Mr@mrs Yates) and to the Court
of Appeal (on the costs appeal), which we think wasentirely sufficient in
its account of the planning history, a factor pblysnot without consequence
in the way the various cases went. In any evastsilnccession of legal actions
Is an especial reason why RSL’s case in these yem®ut of the ordinary.

We do not apologise for having written a quite Eaygreport. The
shortcomings we have uncovered in the way that R8hse was handled by
the Department, especially once complaints aboat dhmpany were first
received in 2006, were considerable and we havet fehly correct to seek to
elucidate them in some detail in order to justify conclusions and to set the
scene for recommendations in both this report amd second. Those in
particular who profess interest in the quality abjic administration in Jersey
and the importance for good government of its bemgducted to the highest
standards will, we trust, find the narrative of ®omterest, perhaps regardless
of specific interest or otherwise in planning pgland practice itself.

Throughout our report we have named all relevaribracin the story,
including officers of the Department and some otbéicers. We are
conscious that this has not always been the peatticeports such as this but
our view is that disguising or omitting names woulok be good on public
policy grounds and might even seem to be tantammudissembling on our
part. Moreover, if we did not name the relativééw officers who were
involved in RSL’s case, others, we reasoned, somhtnor would. We do
believe, however, that individual officers shouldt im any way be inhibited
from saying publicly what they will about our repand our findings, whether
individually, collectively or through the Ministenr their Chief Officer. That
is the best way, we think, to ensure good debatatatur findings and the best
contribution to the learning and improvement thalyrflow from them.

Where we have commented on the actions of indilgjubhose persons had
the opportunity to comment for accuracy on drafte/lbat we proposed to say
about them. We reviewed with care the draftingwf report in the light of
comments received, making many changes as a rebaé.resultant findings
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and conclusions, however, are ours alone and tleindude criticism, to
varying degrees, of the actions or approaches thketme Minister, of other
politicians involved in the work of the Departmeand of certain officers. We
have not shied away from doing this in fulfilmeritour remit but in all cases
we have been determined to present such criticissnnneasured way.

One mitigation of any such criticism, perhaps aggille especially in regard to
those who handled day-to-day work on RSL’s caseyhat we consider to
have been some systemic weaknesses in the manadganaearganisation of
the development control function in the Departmigwat potentially allowed
elements of poor procedure and process to go umkechaand unchecked.
Organisational weakness or failing does not exaesien that may have been
unsatisfactory, misdirected or poorly executed,corporate action that fell
short of standards to be expected by citizenspéritaps in some way helps to
explain it. We also appreciate that the Departnfaned a good deal of
pressure because of its relentless workload atma tf buoyant economic
activity, and that senior officers also had to emt with other challenging
factors, such as the introduction in 2006 of trenRing and Building (Jersey)
Law 2002 and, in one particular instance, untowextérnal pressure from a
political source. The true failing in this cas@sva corporate one and the
responsibility for that has to be shared quite Widmcluding at the political
level where justified. The same goes for learriiog it.

We also make the point that many of the events awe lendeavoured to
describe and consider took place a good few yegws d&hings have moved
on, including in respect of both the political aaofficial leadership of the

Department, and while it has been our duty to seeastablish accurately what
happened in this case several years ago, and whgppened, particularly
where it did not go right, we are equally consciotithe need to look forward

to improvements in the planning process and ndthjaskwards to things that
could have gone better at the time but didn’t. tTh#l be the theme of our

second report. Meanwhile, we hope that the States¢cepting our analysis
and recommendations, will create closure of an uhate saga, for the sake
of all involved or concerned.

Transcripts of our public hearings will be madeilde in due course on the
States Assembly website &tvw.statesassembly.gov.j@ther key documents
that we sought or received will similarly be avhla Some will not, such as,
for example, legally privileged communications, eral from commercial
sources or otherwise given to us in confidence,samde documents relating to
other planning cases that we examined for comparatirposes.

The Committee’s direct expenditure to date has E=eh35, which has been
found from the existing States Greffe budget. Thiods of this sum
comprises the costs of recording and transcribnad) @vidence. Most of the
rest is attributable to hiring a good room at thewm Hall for our public
hearings and the cost of newspaper advertisembatg the same. Time spent
on the case so far by our appointed Clerk has besionally costed at
approximately £10,000 but the Greffier of the Statas been able to absorb
this within his budgets for 2009 and 2010 withcerlsng refund from another
source. No expenses have been claimed by any mewhibee Committee,
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whose contribution has been voluntary, although neeeived lunchtime

refreshments during four of our five public heasngThe budget of £15,000
from the Planning and Environment Department thas wdentified for our

work by the Minister for Treasury and Resourceshage thus, so far, not
needed to use.

Last but certainly not least the Committee wishesplace on record its
commendation of the excellent support and advide# had from its Clerk,
Mr lan Clarkson of the States Greffe. Our task wobbhve been next to
impossible without his continuous industry, knovgedwisdom and grip from
the moment of our appointment. His contributiors lieeen an example of
public administration in Jersey at its very best.
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SUMMARY OF MAIN FINDINGS

A planning application submitted by RSL in 2004 telocate to The
Homestead, St. John, was generally determined ppately, although the
Department did not take into account relevant IRen waste management
policies. (Paragraphs 4.1-4.9)

The policy and legal bases for the enforcementoacinitiated by the
Department in 2004 to inhibit RSL’s operations at Rrairie, St Peter, were
not beyond challenge. The main driver was conaéthe visual impact of the
site as seen from the adjacent main road. TherDeeat had no documented
procedures or guidance for staff on ‘pre-1964’ ssiteNothing was put in
writing to question the sorting of skips on theedity RSL although the notion
of ‘unauthorised’ skip sorting at La Prairie becaita¢er on, a key element in
enforcement action against the company at Heathefarm. (3.8-3.14)

Once Heatherbrae Farm had been identified by RSlamuary 2005 as a
potential new location, the Department encouragetassisted the move. In
considerable part this was because it was seen‘sduwion’ to the visual

amenity ‘problem’ at La Prairie. The Departmeselt, unusually, sought pre-
application advice from the Planning Sub-Commitee the very next day,
notwithstanding a cautious response by the Sub-Ctigeras recorded in its
minutes, assisted the landowner, Mr Taylor, to gre@nd submit a planning
application, which was accepted for processing idiately despite loose
wording (which we believe was suggested by officefshe Department).
(5.6-6.12, 9.14)

The Department’'s subsequent handling of this apptin fell short of a
reasonable standard, although at this initial poat was not in any way
detrimental to RSL. Health Protection was not prbpconsulted. It was told
only that the use would bedmmercial with no mention that a skip business
would be involved. Later on, it said that, hadnbwn what was involved it
would have advised refusal. Policy consideratimgarding such factors as
noise pollution and development in the Countrysddee were not taken into
proper account, and the draft conditions were aoiewed by a senior officer
in signing off the file as they should have bedbng of these conditions,
requiring operations to be conducted the same way...as a skip storage and
sorting yard only as at the previous site, was very loosely worded the
Department’s interpretation of this came to li¢hegt heart of the problems that
it later caused for RSL.) It is also far from cléaat officers were empowered
to determine the application under delegated pqvesrghey did. (6.8—7.28)

The Department’s celerity in 2006 in initiating fieal enforcement action
against RSL in response to one neighbour’'s comiglabout noise failed to
take into account the scope of the planning peionsthat had been given.
The permission had imposed no enforceable constegimer on the quantum
of sorting of skips or on the working methods toused for sorting. But, in
response to the complaint, it was presumed by #gqgaBment that it had, and
that an increase in the number of skips sorted,pemed with activity at the

11
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previous site (for which there was no documentadesnce), and the use of
mechanical assistance for sorting, amounted to &eriah change of use
(‘intensification’) that required a fresh plannipgrmission. This was not well
founded in planning policy. (9.15-9.38)

The enforcement action taken by the Departmennag&SL in 2006, and key
aspects of its subsequent treatment of the cage, vepable of being seen as
weighted too much in favour of the complainant’'sipon, important though
that was. The first action was initiated but tweeks after the first complaint
was received (nine months after RSL had begun tpesaat Heatherbrae
Farm), in the context of a barrage of well-arguesnmunications to the
Department from the one complainant. No writtemsary of the issues,
including an analysis of the background to the 2@@bmission and the
looseness of the relevant condition, was prepasedeliew before any action
was taken. (9.19-9.38)

The Department had no procedures laid down govegrtie enforcement
function. There was a blank space in the Deparfsigmocedures manual
under the heading of ‘Enforcement’. (9.8-9.12)

The enforcement action, requiring RSL to ceaseguaimechanical digger to
sort skips full of mixed inert waste, which RSL gbd notwithstanding the
questionability of its lawfulness, had negativeafigial implications for the
company in that it had to employ additional temppr@abour to sort skips
manually in order to maintain turnover. (9.26, B).1

An outcome of the enforcement action was an inemato RSL to submit a
request for reconsideration of two of the condgioof the 2005 planning
permission, in particular in order to allow mecleahisorting of skips. The
Department should not have proceeded in this wasause the planning
permission already authorised skip sorting withoonstraint on method. A
letter from RSL’'s lawyer objecting as a matter afvlwas, without being
answered, deemed by the Department to constituferraal request for
reconsideration and was duly put in the public dionase an ‘application.’ It
should have been protected under legal privileger Was the landowner
informed. This was maladministration by the Depairin (10.1-10.7)

The Department’s report prepared for the Minister & site visit at
Heatherbrae Farm in September 2006 was extremehtisfactory. It offered
no analysis of ‘intensification’ as a planning ceptor of the legal arguments
submitted on RSL’s behalf in relation to the 200&mpission. It drew
conclusions about noise that went beyond carefdlrapasured advice from
Health Protection. Somewhat astonishingly, it reo@nded that RSL should
be required to end abkip sorting. There were no supporting arguments
whatsoever to back up this extraordinary propasjtizvhich would have
amounted to a revocation of the planning permissaml no consideration at
all given to the fact that the Minister had no posv® order such a revocation,
and that even if he had a compensation situationldvarise. The Minister
fortunately had the good sense to ignore the relpartthe fact that it was
presented to him at all did him, as well as RSkyymor service. Nor was the
report made public in accordance with normal pcact{lt was supplied to the

12
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complainant on request after the event but notrgteethe other parties, who
got to see it later only by chance when it waslébe to take issue with alleged
inaccuracies in it.) This too was maladministnati(10.28-10.40)

The Minister's good intentions at the site visitsiek to achieve a reasonable
compromise were undermined —

@) by the lack of advice available to him abow #alidity of the existing
permission, and

(b) by the lack of advice available to the landowmér Taylor, in order to
give precision to the intended way forward sigraalbyy the Minister
(roofing over the yard used by RSL subject to nmgetiequisite, but
unspecified, noise reduction objectives). (10.280010.42—-10.46)

The Department failed formally to record the damisitaken by the Minister at
the site visit and the basis on which he made th&ms was in breach of the
rules for the recording of such decisions presetudtie States shortly before
the commencement of ministerial government. (101545)

Mr Taylor followed the advice of the Minister andet Department given at,
and following, the site visit, at not insignificanbst. This included taking
professional advice on noise mitigation and variaasks on his site. This
culminated in his submission, in December 2006 pfanning application to
roof over the area utilised by RSL at Heatherbraark At the September
2006 site visit he had been led to believe thatwWould be approved provided
the application could be backed by independentezmid of appropriate noise
mitigation. (10.44-10.46, 11.20-11.29)

The decision in January 2007 to reject the 2006n=ideration ‘application’
and to serve an enforcement notice on RSL was raada informal meeting
at which neither the advice given to the Ministesgecially on Mr Taylor’s
actions to seek ways of reducing noise since tipeeSder 2006 site visit) nor
the reasons for the decision he reached were dodethe The decision itself
was not recorded at the time. These were breatteg updated rules on the
recording of ministerial decisions that had beesspented to the States but a
month previously. The decision was recorded owniyes five months later
when the ‘applicant’, Mr Taylor, asked for copiek key documents. The
wording of the decision document prepared then ribtl record what the
Enforcement Notice had actually said. In factreproduced the untoward
September 2006 recommendation to end all skiprgpthat the Minister had
ignored! (12.1-12.14, 13.27-13.28)

When the case was referred to another planningesffollowing the decision

of RSL to appeal against the Enforcement Noticat thfficer concluded

almost immediately that the notice was both unnealsl2 and unenforceable.
This was readily confirmed by advice from HM Sdlici General. This was
because it was recognised that one condition attigdio the 2005 planning
permission was wholly inadequate (paragraph 2.4vebaand that the

Department’s attempt to rely on it to inhibit ‘int&fication’ of a business was
impermissible. The notice was subsequently witivdrg12.16—-12.23)

13
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Officers of the Department met with the complainemtadvise him of the
withdrawal of the Enforcement Notice. That wagasonable courtesy. There
was, however, also some discussion at this meebihghe tactics the
complainant might now want to pursue, including thiee a civil action
against RSL might be the most effective method isf rfesolving things.
Although this did not influence the complainantigians it was inappropriate
subject matter to have been raised by an officethefDepartment. (12.32—
12.33)

In April 2007 the Department refused Mr Taylor'sodfing-over’ application
under delegated powers. The handling of this detisnd the reasons given
for it, were not satisfactory given what had hamuerat, and since, the
September 2006 site visit. In particular, a veighh effectively impassable,
test of noise mitigation was imposed, possibly unkingly, that went beyond
Health Protection’s advice on the application. rEh&as no planning policy
on noise on which case officers could draw. Givire particular
circumstances of the case and the prior involvenoérihe Minister, whose
intervention at the site visit had led to the aggtiion in the first place, this
application should have been referred for a palititecision. (13.6-13.26)

The Department acceded to a request by the comaplainawyer to provide a
witness statement for the Royal Court on their Bedgplaintiffs in their civil
action against RSL (theoisinagecase). This was very unusual, though not
inherently irregular. Legal advice, either on #tatement itself or the giving
of it, was not taken. The statement was providedhe Royal Court only
24 hours before the case began. This put RSL'ydawat a considerable
disadvantage and inhibited his ability to challenge On his application,
however, two paragraphs of the statement were kstout by the Court,
including an expression of sympathy for the preatieat of the complainant
and an acknowledgement that, with hindsight, th@52planning application
was more significant than had been anticipatechattime. The statement
rehearsed key aspects of the planning history witegactitude. In particular,
it did not address the Department’s motives in ereging RSL's move to
Heatherbrae Farm in order to resolve what it sathad.a Prairie ‘problem’,
or set out the supportive actions it took to getglanning permission accepted
and decided quickly. It did not address the ‘istBoation’ question as a
matter of planning policy, the defectiveness of tkey 2005 condition
(paragraphs 2.4 and 2.15 above), or, followingromfthat, the reasons for the
withdrawal of the Enforcement Notice. This was artpnt not only
intrinsically but also because it created an usattorily incomplete factual
basis for the Court. (13.44-13.49)

The Royal Court found against RSL and issued amatjon requiring it to
leave Heatherbrae Farm after a due period of notitbee Court, however,
expressed sympathy for the plight of the defendants concluded that RSL
had been permitted, if not encouragédy the Department to establish its
business at Heatherbrae Farm, which it did in gadd. This led to the Court
ordering that the Minister should pay 25% of RSke'gal costs (albeit that the
order was subsequently overturned). (14.1-14.3-16.10, 16.17-16.22)

14



2.20 RSL’s decision to appeal against the Royal Coyuatigment was directly
influenced by the Minister’'s assurance, given dyiiantelephone conversation
with Senator B.E. Shenton in January 2008, thafT8ior’s ‘roofing-over’
application, by now the subject of a request farorsideration, would be
approved. What he said touched directly on thepaesible line of appeal in
view at that stage, viz. a change of circumstanicascould enable the Court
to take a different view. Although the Ministesalsaid that RSL needed to be
sure that it had taken good legal advice beforeealpmy, and notwithstanding
the singular circumstances of the conversatiorshoaild not have made any
such statement, not only as a matter of principleabse it fettered ministerial
discretion but also because he had stood himselhdseveral months before,
from determining the case on account of a perceisedflict of interest.
During the conversation the Minister expressedragral view of the process
surrounding the granting of planning permission R8L in 2005 that he had
expressed to Senator Shenton, a view he could hageired only from
officers’ briefing. (15.3-15.16, Annex 3)

2.21 Mr Taylor's ‘roofing-over application request foreconsideration was,
nonetheless, rejected by the Assistant MinisteApmil 2008 in line with a
strong recommendation from the Department. Theskeg were unaware of
the Minister's assurance. The report presentetth@éoAssistant Minister did
not serve her well. It failed to set out the fadse history, including the
Minister’s intervention at the September 2006 sitt that had heralded the
application now before her. It iterated, againalitbut unachievable noise test
that had not been recommended by Health Proteatidrthe line of argument
concerning ‘intensification of use’ that had beéscredited by the withdrawal
of the Enforcement Notice a year earlier. It made mention of the
enforcement notice saga itself. The report wadighdd and then, unusually,
was withdrawn because of objections by the partiBlse revised version did
not remedy the deficiencies noted above. (15.249)5.

2.22 RSL lost its appeal against theisinagejudgment. It decided to switch to
another law firm and the grounds of its appeal war@nged on the advice of
the new lawyers. Had this change not been madeprigginal, single, ground
of appeal (the putative imminent likelihood of apyal of the ‘roofing-over’
application) would have fallen away once the agpicsn had been rejected.
This would almost certainly have led to the appealithdrawal. Thus RSL’s
decision to switch lawyers was, with hindsight,tbos It was not a decision
that could be directly attributed to failings oretlpart of the Department.
(15.18-15.20, 16.11-16.16)

2.23 RSL’s costs consequent upon the Department’s egrioeat actions against it
from April 2006, thevoisinagecase, the costs hearings relating to the same and
the appeal were £249,000. This is somewhat lems e sum cited in our
terms of reference. It mostly comprised legal féesluding taxed plaintiffs’
costs payable by RSL as the losing side. Butgb ahcluded labour costs
incurred in 2006 as a result of the Department®reement action to halt
mechanical sorting of skips. (17.1-17.8)

2.24 Of the £249,000, we consider that the sum of £XB¥ylas incurred as a direct
consequence of failings in the processes or actibriee Department. This
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2.25

figure excludes costs incurred following RSL's guesmce of the second
opinion and its consequent decision to change lesvpe or around 20th
February 2008. The balance, £92,000, would, féteb®r worse, have been
averted had the ground of appeal remained unchanfped given the

Department’s decision in April 2008 to refuse tleguest for reconsideration
of the ‘roofing-over’ application the ground woulthve become untenable.
We understand RSL borrowed a considerable sumdardo settle its costs
but, in the absence of firm evidence to confirm #melngements made, no
interest costs have been taken into account inaprep our calculations.
(15.20, 16.16, 17.5)

Mr Taylor spent in excess of £10,000 on planningliaptions, driveway

resurfacing works and professional fees. Mr and ¥ates incurred legal and
professional costs of £170,000 of which they recede&80,000 from RSL. It
would be impracticable to seek to estimate how mteh whole episode
notionally cost the Department in time and efforit it would have been a lot.
(17.9-17.11)
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3.2

3.3

3.4

3.5

3.6

3.7

HOW REG’S SKIPS BEGAN

Mr and Mrs Pinel decided to start their own skisibess after J.H. Michel &
Son, for which Mr Pinel worked, was purchased ir0O®My MrW. Le
Marquand'’s recycling and skip hire business.

Mr Pinel purchased his first skip lorry on 27th gepber 2000, together with
50 skips. Reg’s Skips then commenced operatiams filome Farm, Le Mont
de la Hague, St. Peter, having leased land aptbaerty from Mr G. Le Ruez.

RSL was formed in March 2001.

The company offered from the outset a waste cadlecsorting and disposal
service. Mixed loads were generally sorted on sBerting of waste materials
was generally performed by hand, although boughtiethanical assistance
was utilised when loads were too heavy or bulkprucess in that way. RSL
gained its own capacity to sort skips mechanicaitgr 22nd June 2005, when
the company leased a mini-digger.

RSL identified significant demand for the servicksprovided. It was
therefore able to achieve notable growth withirfiist two years of operation.
By December 2002 the company had acquired its Hoskip lorry and a
significant quantity of additional skips, and emmd a fourth driver.
Management support was provided by one part-timenioee of staff. RSL
later acquired one further skip lorry and one dail vehicle (which was
subsequently replaced), and took on two additiomahbers of staff. By 2004
RSL possessed approximately 350 skips, the nundmeaining close to that
thereatfter.

On 14th December 2001 the Department received gleamh about RSL’s

operations at Home Farm from an anonymous ‘condemarent’ whose
children attended the neighbouring St George’s 8ichavir and Mrs Pinel

believe that the complainant was the owner of ap=intor company. This
prompted some investigations by a Planning EnfoeremOfficer, who

concluded that the operations carried out at HomenFby RSL were not
authorised under the Island Planning (Jersey) L8841 Although the owner
of Home Farm subsequently submitted a planning icgtpn to seek to
regularise the use, this was subsequently refugethd Department on the
grounds that the storage of skips was considereishappropriate use in the
countryside and contrary to Policy C6 (Countryssime) of the Island Plan
2002.

On 19th January 2004 a Review Board upheld thesaecito refuse the
application and by April 2004 RSL was forced to atecthe premises. It is
worthy of note that the primary policy basis on gfhthe Committee based its
refusal and its case before the Board (and whiok, yeear on, it would later
put to one side) was as follows —

‘the storage of skips represents an inappropridteage use in the
countryside, detrimental to the amenities of thesaand contrary to
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3.8

3.9

3.10

3.11

Policy C6 (Countryside Zone), which states thas tone will be
given a high level of protection and there will lbe general
presumption against all forms of new developmentwhbatever
purpose.’

The company relocated to a site in St Peter, knasvha Prairie, La Route de
Beaumont. This site, which also belonged to theewf Home Farm, was
smaller than the Home Farm site and adjacent torthm road. Planning
permission was not sought because La Prairie had be commercial use
since well before the coming into force of the 198kanning Law. We

understand that the site had been a ‘haulage deguwie vehicles, trailers,
skips and other items of building plant were staaad maintained.

Sales records and invoices shown to us by RSL atelithat the company was
receiving and processing on average about 50 ntoas per month while at

La Prairie. Broadly half of these were taken fobgessing to another
company, Abbey Plant, because of La Prairie’s Bohisize. For a time in

2004 RSL also sorted mixed loads at a property knasvMcQuaig’s Quarry,

St John. We learnt, however, that that arrangemmessged after a few months
following intervention by a Planning EnforcemenfiCdr.

Mixed load sorting generated significant income RBL and its having to
subcontract such work impacted on profitability.or Rhat reason Mr and
Mrs Pinel were keen to find another site with mgpace. The urgency of this
search was heightened in the latter part of 200dviong complaints to the
Department about the appearance of the La Praiggeat least one of which
was made by a member of the States. Mr Le Gre#ieyAssistant Director —
Development Control, also told us that having medgpast the site from time
to time he had commented to his Enforcement Sec¢hiahthe sitelboked a
mess Mr G. Bisson, former Enforcement Officer, tald that he had received
a number of complaints about the sorting of skipsaaPrairie and that several
of the complaints had been made by politicians. 10th August 2004 he
therefore wrote to RSL in respect of the La Prarie, saying —

‘For the avoidance of doubt, | would confirm thaetstorage of
skips is in order, however, the keeping of skifofuvaste material
IS not'.

This intervention reflected several factors. Fitee complaints received, and
indeed Mr Le Gresley’'s comments to Mr Bisson, wessentially about the
visual impact of RSL's activities at La Prairie,tably for passers-by and
motorists, not noise impact or disturbance of neaglis. This was confirmed
to the best of officers’ recollections in our firgublic hearing. Such

enforcement action as was taken against RSL aptird was driven by those
reasons. Secondly, Mr Bisson said that his viewgeohe had checked with
planning colleagues, was that the keeping of kijps and skip sorting, at La
Prairie represented a material intensification amtiog to a change of use
beyond that of a haulage depot. He told us thétnesv that sorting of skips
did take place (although to his knowledge by hamig)aand that he had said to
Mr Pinel that it was impermissible. Various conaisns with Mr Pinel led to

the letter of August 2004 noted above, which howewsnd perhaps not
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3.12

3.13

3.14

insignificantly, did not explicitly say that sorgrof skips was not permitted. It
was concerned, rather, with the ‘visual’ problemtloé storage of full skips
because, to quote from the letter agdihe site is in full view to passing
members of the public’

Thirdly, the intervention rested on a presumptibattthe Department was
empowered at that time to control the site underli®64 law, notwithstanding
that commercial usage had been in place well bef662l. We conclude that
this was presumptive action because the Departnvea$ unable to
demonstrate to us that it had any relevant entiy pmocedures manual or any
formal legal advice on file covering the subject'mfe-1964" sites. Nor did
the Department possess any reliable documentaderes® confirming the
precise use to which La Prairie had been put padr964. What was on file,
however, was evidence that in 1996 the Departmedt tonsidered an
established commercial haulage use at anothertsitee sufficient for the
purposes of both skip storage and sorting. Gihahlta Prairie seems to have
benefited from a long-established commercial haulage, we suggest that the
Department was not quite as well placed to progeessrcement action as it
had indicated. Mr Bisson said that he had a gardgmal knowledge of the
La Prairie site history. We accept that but thesvardly sufficient by itself to
give legitimacy to the Department’s seeking to cafRSL’s operations on the
site, especially in view of the Department’s acsiam 1996.

We ourselves sought legal advice on whether RSlldclawfully have been
prevented from continuing to sort skips at the lairke site. We concluded
from this advice that the Planning Department’srapph was not beyond
challenge. Article5 of the 1964 Law required thie Committee’s
permission was needed to develop land. It alsdirooed that a material
change in the use of a building or land would ctuist development and,
further, that the deposit of waste or refuse om laould constitute a material
change of use in certain specified circumstande®m the evidence we have
received we cannot conclude that these factorseapbfd RSL’'s operations and
it might well have taken legal action to resolve tjuestion had RSL not been
minded to respond to the Department’s pressuredartboperative manner that
it did. The larger concern, though, is that thanRing Department was
seeking to act in a way that potentially had aificant adverse impact upon a
private business in the absence of settled polnd/@ocedure backed up, as
necessary, by legal advice. The enforcement fonctir Le Gresley said to
us,‘was just custom and practice over the years, thdest

It seems RSL largely complied with Mr Bisson’s éetand avoided storing full
skips at La Prairie, save occasionally overnighatoweekends, which it was
told was all right. We deduce this because thefErment Section case file
notes reveal a marked lack of activity in respddtaPrairie between August
2004 and May 2005. No specific enforcement acivas taken in respect of
skip sorting, which continued as and when.
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4.2

4.3

4.4

4.5

THE HOMESTEAD APPLICATION

In May 2004, shortly before Mr Bisson first intenesl at La Prairie, RSL
applied to the Planning Department for planningrpssion to operate from a
property known as The Homestead, La Rue de L’Eteg8t John. The
application was marked P/2004/1056 and assignéaketthen Miss E. Baxter,
Senior Assistant Planner. Her advice after assa#swees that the application
should be refused, on the grounds that the antemipdisturbance (particularly
noise) to neighbouring residents would be too gaeat because the proposed
use would not be appropriate in the Green Zoneis Was accepted by a
senior officer and the application was duly turndolvn under delegated
authority. As RSL was desperate for a viable neamdé, and as The
Homestead seemed at that time to be the only &&itption, RSL submitted
a request for reconsideration of the applicationthsy full Environment and
Public Services Committee (EPSC).

The EPSC carried out a site visit at The Homestea”0th January 2005 with
Senator P.F.C. Ozouf, then President of the Coramitin attendance.
Connétable R.N. Dupré of St John was not presedttaok no part in the

subsequent determination of the application asdaepneviously expressed an
opinion on it.

The report by officers for the site visit was liedtin detail and did not address
relevant waste management policies within the &IRfan 2002. This is an
omission that occurred again in subsequent repdsit RSL and it leads us
to the view that the Department had not in anyataken steps corporately to
ensure that these important wider policies werenakto account, alongside
other, possibly more ‘mainstream’, planning issuasthe Island Plan.
Mr Thorne in fact confirmed that in his evidenceus, referring not just, or
even mainly, to RSL’s case. (Yet, as will be seaterl (paragraph 13.33
below), the Minister, when he became involved inLR®ase, did have such
considerations well within his purview, which inroview was creditable.)
What this seeming omission meant in 2005 was tmatDiepartment did not
readily perceive RSL to be a ‘waste managementiniess operating in a
sector of the economy for which planning policy pedy made some
considerable provision. By the same token it isl@wt that the Department
was not conscious of other States policies thaéweawring the very direct, and
indeed deliberate, effect of driving up demandskip sorting on private land.
Nor is it apparent that the connection to broaddicp was made by other
departments consulted on the application.

RSL's request for reconsideration was refused omh 2lanuary 2005,
notwithstanding representations in support of tbengany by Deputy P.J.
Rondel of St John. The refusal reflected the Cameris concern at possible
noise disturbance affecting neighbouring resideatsl the anticipated
appearance of the site from the north. These wie@ly not unreasonable
concerns.

It is nevertheless apparent that the EPSC wasgtitgirkeep the door open for
RSL. The minute reads as follows —
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4.7

4.8

4.9

‘The Committee decided to maintain refusal of tppliaation, but
noted that the applicants would be invited to relgp with

modifications to the application, notably guarargee respect of
the permanent coverage of entrances on the sodti sind the
screening of the site from the north.’

This positive intent may have been reflected rettagymby Senator Ozouf and
his political colleagues of the wider waste poligyplications. In any event it
was commendable. Mr and Mrs Pinel, however, taldhat they had decided
at this point not to pursue the Homestead siteoodtirther, not least because
they realised that the issue of neighbours beinty wose would remain
problematical however a possible re-applicationhigave been formulated.

Miss Baxter (who no longer works at the Planningp&ément and who is no
longer resident in the Island) telephoned Mr andg Finel promptly after the
20th January meeting and reported the Committesssibn. Confirmation of
the decision was provided subsequently in a |sttersent dated 1st February
2005. This letter made clear that the Departmenildvseek to assist RSL in
its search for a new home. The following extraabfiparticular note —

‘During our telephone conversation | indicated thatould attempt
to put together a list of recent applications fbieds and sites which
may be suitable for the business which you curyenyplerate. |1 am
still in the process of compiling this list and 8Harward it to you
in due course. If in the mean time you find asitéch you feel may
be suitable, please write into the Department asbdll be happy to
offer an informal opinion as to whether the site ymae
appropriate.’

This was a very satisfactory and helpful stanceMigs Baxter, no doubt
building on the political discussion to which shedhrecently been privy, and
Mr and Mrs Pinel told us that they took the sanmewi

We conclude that the Homestead application P/20®4/0was generally
determined appropriately and to a standard expeaftéde Department. We
say more later about the impact of the helpful epph instigated by EPSC
and reinforced by Miss Baxter.
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5.3

5.4

5.5

HEATHERBRAE FARM

Mr and Mrs Pinel’'s search for a new location foeithbusiness continued. It
was at the point of the Homestead refusal in Jgn@805 that the Pinels
received a suggestion from a third party that tebguld approach Mr C.
Taylor, the owner of Heatherbrae Farm, St John.

Mr Taylor had recently ceased dairy farming, takattyantage in 2002 of an
initiative by the States to restructure the daindustry. Through his
consequent pursuit of alternative uses for his féumdings and farmyard
land, he had established a regular contact at ldwenidg Department. This
was Mrs E. Ashworth (then Miss Clapshaw), a plagnofficer of long
standing. On 1st August 2002 Mr Taylor had reaiae initial three year,
time-limited permission for a change of use at Hedirae from redundant
dairy buildings to dry storage. Thus began an i@ evolutionary change
in the use of the Heatherbrae Farm site.

The 2002 permit issued to Mr Taylor specified theeaditions. Conditions 2

and 3 in particular demonstrated that the Commitfeihe day had adopted a
very cautious approach to the application, havirgighed the commercial
realities facing the landowner against the land imsglications for a site

deemed to fall within the newly classified Counitgs Zone now that the
Island Plan 2002 had come into effect. These-said

‘2. That prior to the dry storage operation comiingo use, the
User shall be agreed with the Planning and Envirentn
Committee.

‘3. The use hereby permitted is for dry storageppsges only and
no processes or manufacturing shall take place be t
premises, nor shall any employees be engaged asitéhe

Mr Taylor said that he felt that these arrangemermie stricter than had been
imposed in some other, similar, circumstances tist mot within our remit to
consider that.

When Mr Taylor identified a potential client for @of what became his series
of dry storage units he would write to Mrs Ashwortlth details. We observe
that these letters were processed rather informemig that they were not
referred to the full Committee in accordance with August 2002 decision.
Instead Mr Taylor would receive a letter from Mrshvorth confirming
whether the proposed use and user were considae@eptablé by the
Department or, if more information were requiregguesting the same.
Mr Taylor, and indeed the Department, relied orhdetters of confirmation in
lieu of the issuing, each time, of a new or updatexnit and he had no reason
but to assume that officers had the authority tmiagter such approvals in
such a manner on the Committee’s behalf. Our oew \having reviewed the
August 2002 decision and the delegation agreemapiice during this period,
is that these particular matters were not authdriee determination at officer
level.
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One of the proposed users of the Heatherbrae Faemwas a haulage
company looking for somewhere to park lorries andhechanical digger.

Correspondence between Mr Taylor and Mrs Ashwarthpril 2004 indicates

some relatively specific concern on the latter'st pgbout aspects of the
proposed use, including the possibility of the isgrtof loads occurring.

Approval was given by Mrs Ashworth only after stedhreviewed additional

information on traffic movements and other matters] after Mr Taylor had

accepted that any storage of topsoil and hardcareldvrequire a separate
change of use application. One can surmise from #pisode, as did
Mr Taylor, that the Department was quite stronglgussed at this point on his
not being able to go beyond normal dry storage ath#ghtae Farm.

When Mr and Mrs Pinel got to know about Heatherldfaem as a possible
option for the relocation of their business, theynmunicated the suggestion
promptly to Miss Baxter pursuant to her offer okiagance already made.
Mr Taylor told us that Miss Baxter accordingly vesi Heatherbrae Farm on or
shortly before 24th January 2005, saying that Bbaght it would be an ideal
site for RSL and that were he to be agreeable toR8oving to his land he
would be helping out the DepartmentMiss Baxter, in her written evidence,
said that she could not recall the visit, althoutgimight well have occurred.
Mrs Ashworth certainly said in her evidence to hiattit had. Mr Le Gresley
said he had no reason to doubt that it did. Weslcole that it definitely did.
Notwithstanding, Miss Baxter did not think that siweuld have spoken in
quite the terms reported by Mr Taylor but we haseaeason not to accept the
latter’s testimony on the thrust of Miss Baxter&smarks. As reported, they
were entirely in keeping with the helpful stancetlé EPSC that we have
already identified, and with the terms of Miss Basd letter to RSL.

Mr Taylor was thus, as he put it, left with theasl@mpression not only that the
Department regarded Heatherbrae Farm as a potgmiaid location for RSL
but also that he would be assisting the Departiidr@ submitted a planning
application to that end. By this time, January20s the three year period of
his original change of use permission approacheend, he was entitled to
infer that the Department’s stance towards his @rypvas changing from that
referred to at paragraph 5.6 above. This was alyvositive for him from a
business perspective. The stringency of the cmdit attached to his
temporary 2002 permit and the slight difficulty had had the previous year
over the vehicle storage application should othegwhave left him in not
much doubt that the chances of securing plannipgoajpl for something on
his land going beyond dry storage to an enterpsiseh as a skip sorting
business would be remote at best.

Soon after Miss Baxter’s visit to Heatherbrae FavinPinel also visited it for
the first time. He readily came to the concludioat the site in question — the
former silage clamp, a partly walled, concretecharavould be ideal for RSL
and he expressed that view to Mr Taylor. The dattaving regard as well to
Miss Baxter’s positive stance, thus began to contimi& and resources to the
securing of permission for RSL to relocate to higperty.

On 24th January 2005 Mr Taylor wrote to Mrs Ashwoeiting an approach
‘from Mr Reg Pinel of “Reg’s Skips Limited’ 'This letter was written in the
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usual manner, seeking approval for RSL to undersiie storage and sorting
at Heatherbrae Farm. The letter made no mentidisg Baxter’s visit and it

followed broadly the same format as Mr Taylor's yoeis letters about

possible tenants. He told us that he took thig stenediately following Miss

Baxter’s visit and her encouragement to him toétak’ RSL. RSL itself had

no contact with the Department at this stage albtedatherbrae other than
Mr and Mrs Pinel’'s initial contact with Miss Baxtér January that had set
things in motion.
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6.2

6.3

6.4

THE MARCH 2005 “PRE-APPLICATION”

The Planning Sub-Committee (PSC) considered th@gsed relocation of
RSL as a ‘pre-application advice’ item at its megton 9th March 2005.
Mr Taylor, however, had not requested ‘pre-appiocatadvice; he had no
reason to, having already had the benefit of Miagt&’s views. He had, at
this point, simply ‘applied’ for a new tenant iretasual manner in place since
August 2002. Given that RSL had not requestedappication advice either
(the company had no contact with the Departmeninduhis period), we are
satisfied that the agenda item was initiated byDbkpartment itself. This was
not a usual procedure but was not unreasonablaef apncludes that the
Department was at that time at least partially anadrthe policy implications
arising from the proposal in a way that made itirdes of guidance at the
political level. The evidence indicates that thentéstead and Heatherbrae
Farm cases were the Department’s first concerriip sorting on land in the
Countryside or Green Zones. That the Departmesglfittook this step
underscores, moreover, the fact that it was agtkaién to get RSL moved to
Heatherbrae Farm in order to bring to an end whedgarded as the ‘visual’
problem caused by RSL at La Prairie. The Departim@vidence submitted
to the Royal Court on behalf of the plaintiffs imetvoisinagecase in 2007
stated wrongly that RSL itself applied for pre-apgiion advice.

The Chairman of the PSC at the time was the thepufeJ.L. Dorey of
St Helier. Only Connétable R.N. Dupré of St Johaswpresent with the
Chairman for the consideration of the item. DepiMyA. Taylor had
withdrawn, having cited a conflict of interest.

The report submitted to the PSC was prepared by Maxter. There is no
evidence on file to show that the report was sealraft by Mrs Ashworth, the
main repository of knowledge about Heatherbrae Farrthat it was reviewed
before issue by senior officers. The templatestarh reports includes a space
for a senior officer to add her or his signaturd #re date of signing; the copy
of the report on the file, however, lacks such atoesement.

Miss Baxter’s report made it clear that RSL wasolagd, that the company
both hired out and sorted skips, and that it opératt that time with four
lorries. Broader factors, however, were not codenme the report in a
comprehensive manner. For example, RSL’s operatias described as a
‘small amount of commercial usgget the only data provided by which the
scope for impact could be gauged by the Sub-Coreenittas the number of
lorries owned. Although Heatherbrae Farm’s dryragle permission was
correctly noted, no reference was made to thetlfett in 2002, the Committee
as previously constituted had viewed the site wiifficient caution to make
the dry storage permission temporary in the finstance. Nor was reference
made to the fact that the temporary permission @vdagd up for renewal
shortly. The report did not outline the full rangeoccupants at Heatherbrae
Farm approved by officers without recourse to tRSE and did not elaborate
on the waste management processes to be conductetko Importantly also,
it did not in any guise elucidate the encouragenf@nRSL'’s intended move
to the new site that had already occurred; rathermatter was inappropriately
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6.6

6.7

presented as solely an initiative of the site owharTaylor. Whether or not
the (only) two PSC members knew more of the caae tad been set out in
the report, which we have no reason to presumehiterical record on the
planning file would be clouded by these shortcoraing

The essence of the report was that Heatherbrae Wasralready ‘intensively
used’ for dry storage and that, therefore, the psed change of use would not
have a detrimental impact upon the character omaynef the area. And any
impact upon neighbours would be limited. It stated

‘Impact on NeighboursThe nearest neighbour to this site is the
owner, who has approached the Department withghggestion. It

Is considered that whilst it is proposed to conwesmall part of the
shed to a commercial use (rather than the whok),sihis will not
be damaging to the character of the countrysidéhasuse is similar

in nature to those already located on site.’

The position of the site within the Countryside 2pas defined by Policy C6

of the Island Plan 2002, was recognised, as watatitehat such commercial

activity in the Countryside Zone would not normdbky regarded as a desirable
use. This had, of course, been the clear posattwpted both by officers and

the EPSC when RSL’s application for skip sortingHatme Farm had been

rejected. Although waste policy considerationsntbelves could have been
prayed in aid — they were highly topical at thedim the lead up to the 2005
Waste Management Law and the Solid Waste Strategitd — they were not

mentioned. A site visit was not recommended. eladtthe PSC was all but

invited to set any policy conflict to one side irder to enable a problem to be
sorted through the following observation —

‘...it has proven difficult for Reg's Skips to find suitable
alternative site in the Built-up area that wouldtndetrimentally
affect neighbouring residents.’

Unusually, in a notable deviation from normal piagt the Committee’s
discussion was minuted as a confidential or ‘PaitéBn. In accordance with
the provisions of the Code of Practice on Publiccess to Official
Information, the Minute was marked with an exemptatause asserting that
disclosure would, or might, be liable to constitate unwarranted invasion of
the privacy of an individual. This meant, for exade) that States Members
interested in these things would have been aliead this particular item only
following a specific request to the Committee (thettuld, in practice, have
required prior knowledge). A review of the PSC’'suates for 2005 reveals
that pre-application advice was generally recoraedn open or ‘Part A’ item,
both before and after March 2005 (although, of seurthis was ‘pre-
application’ advice of an abnormal kind becauseyvasiow know, it was not
initiated by a prospective applicant). Indeed,&enOzouf, the then President
of EPSC, told us that he worked on the basis thla¢rever possible, Planning
minutes should be recorded as Part A items on giowh transparency. We
find it quite hard to believe that there was nahscelement of deliberativeness
by the Department in the Part B categorisationhges linked to the relative
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sensitivity of any issue concerning commercial dagy@ent in the
Countryside Zone, simply because Part A was thauttedption.

Minutes of the PSC were recorded by a CommitteegkCllom the States
Greffe. The particular minute of the discussionQin March is rather short
and perhaps simply reflects a rather perfunctorscudision by the Sub-
Committee as it worked its way through a large dgenTwo aspects of it are,
nevertheless, worthy of remark. First, there igeference toReg’s Skipsor
even the word skig in the text. This compounds the opaqueness ef th
proceedings. Secondly, the minute suggests tleat®C’s reaction to the
proposal was quite cautious —

‘...the Sub-Committee agreed that it would be appate for the
applicant to submit a more detailed proposal.’

This wording, subsequently endorsed by the PSC nascgurate record,
certainly fell some considerable way short of calireg the principle of a skip
company operating from a site in the CountrysideeZa principle that had
been robustly opposed by the Committee as prevaasistituted. It also fell
notably short of the recommendation made in Misst&®& report, which had
suggested the following course of action —

‘Advise Reg’s Skips that it is appropriate to subam application
for assessment and that it will be viewed (providkdther issues
can be adequately resolved) favourably.’

The evidence of various officers, however, was thatDepartment took the
view that the principle of a skip company operatfrmgm Heatherbrae Farm
had received the Committee’s approbation, and & pd to us that the minute,
in its brevity, was not an accurate reflection loé¢ butcome of the meeting.
Minutes of meetings are, for sure, not verbatinords but there is nothing
else on file to support this view. We feel obligedely on the official minute,

as formally approved by the PSC, which did not eaiecthe principle of skip
operations at Heatherbrae Farm. Our judgementra@iogby is that the

Department ended up interpreting the PSC’s decisfoith March 2005 in

somewhat more positive terms than were warrantdds was mainly reflected
in the subsequent planning application being detexdh without reference
back to the PSC, a decision which we do not belaffreers should have taken
themselves because of its sensitivities or hadpitogper authority to take
(paragraph 7.19 below).

But the sense of positiveness was also conveyedthjirtro Mr Taylor. In the
first formal response to Mr Taylor's letter of 24thanuary 2005 to
Mrs Ashworth, Miss Baxter wrote to Mr Taylor on h(¥arch, the day after
the PSC meeting, saying —

‘Whilst the Committee were not prepared to pre-aeiee the

application, it was of the opinion that this mayliwee a suitable
location for such an operation.’

29



6.12 This wording, perhaps, could be held to fall haljw@etween Miss Baxter’s

6.13

recommendation and the minute of the meeting itsbfss Baxter also rang
up Mr Taylor on the telephone to tell him about theeting. Mr Taylor was
clearly encouraged by what he had been told, wpidmpted surprisingly
rapid action, aided by the Department, to get arptay application submitted
and accepted. This is described in the next secfiche report.

In his evidence to us Senator Ozouf, as the Coreenftresident of the day,
expressed concern that the matter had been coedidgr a sub-committee
comprising but two persons, one of whom, moreoviee then Connétable
Dupré of St John), had previously expressed a virewublic on an earlier
application concerning RSL and had thereby dis§jedlihimself from taking

part in the determination of that particular apgificn. Senator Ozouf also
expressed concern upon learning that the substaapiplication had not been
referred back for further consideration at a pcditievel.
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7.1

7.2

7.3

7.4

7.5

THE SUBSTANTIVE 2005 APPLICATION

Mr Taylor went to the Department on 10th March 200% day after the
PSC’s meeting, having been telephoned by Miss Baaxid told that the PSC
had reacted favourably to the proposal on an ‘inggle’ basis. This was
before he would have received her letter of the esaslate. At the
Department’s offices he completed a planning appba form there and then
in the reception area and paid an application fe&2a0. His application was
accepted for processing that same day without rmdoe- that is, no questions
of form or detail were raised upon it, as is somes the case ahead of an
application’s ‘acceptance’ — and it was design&&D05/0423.

Mr Taylor described his application in the folloiterms —

‘CHANGE OF USE OF AREA (FORMERLY A SLURRY STORE)
FROM DRY STORAGE TO COMMERCIAL. ALSO CHANGE OF
USE OF DRY STORAGE BUILDING (APPROX 800-1,000%q ft.

TO COMMERCIAL.’

The format used and the description given on thaiagion form broadly
accorded with those submitted by other partiech@ange of use applications.
This, and the specific terminology used, supports Tilylor's clear
recollection that he wrote out the description hgvibeen given advice by an
officer at the Department’s reception area and wlith benefit of guidance
from Miss Baxter herself. It was nevertheless asatisfactory description in
that no mention was made of what the ‘commercipération in question was,
that is, skip sorting and storage. In evidencegsdvir P. Thorne, Director of
Planning, observed —

‘Commercial use is not something we recognise ammhg terms.
Virtually every premise is commercial in some shap®rm. What
Is important is the nature of the use’

This illustrates precisely the problem with theagsion given. The reference
to commercial use was rather meaningless in thenglesof any reference to
the nature of the proposed use. For that reasmreathe application should
not have been accepted in that form. The factithaas is explained, in our
opinion, only by reference to the encouragemergadly given to Mr Taylor
that an application by him on behalf of RSL woulddeed helg the
Department and that there was therefore a desireowe things along with
reasonable alacrity perhaps regardless of precision

The Highways Section of the Public Services Depantrmvas not consulted on
the application by the Department. Although th&es no statutory or formal
administrative requirement for this, the omissi@eras somewhat surprising
given that the Trinity Infill Report, published gnkix months previously,
should, indeed must, have alerted the Departmetiitetpotential implications
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arising from skip lorry movemerfts In this regard, on 14th September 2004
and following presentation of that report Deputi.JHilton, who was then
Chairman of the PSC, made a statement in the Statdsich she said —

‘Since the report was published | have discussedwhole issue
with the President and Chief Officer. Changes hawveen
implemented whereby in future any significant tecafinplications
will be clearly marked as to the likely volume affict.’

What happened, or rather did not happen, regattim@005 application is an
indication of how the Department, at working levedeemed simply
unresponsive to political direction even of sucloaart kind.

7.6  The Health Protection Section of the Health andigddgervices Department
was consulted but the information given to it wawmited to the brief
description on the application form, which made mderence to a skip
operation but only, with imprecision, to ‘commeltiase. The response by
Mr Binet, Environmental Health Officer, was thenmefp equally, somewhat
limited —

‘There is no objection to the proposed change @f iasprinciple.
However, some commercial operations are more likelycause
nuisance to neighbouring properties than otherom@ercial uses
likely to cause problems with noise or smell shounlot be
permitted.’

7.7 This response was not unreasonable given that NetBvas not made aware
of the specific commercial operation envisaged. téti@ us that had he known
a skip company was in the frame he would have redgd rather differently.

7.8 There were other weaknesses in the consultatiooepsoon the application
that served to compromise its usefulness, includingapparent failure to
consult Jersey Water in accordance with Policy MRfhe Island Plan 2002.
A wider question is begged as a result about thg degpartments other than
Planning go about commenting on planning applicati@bout the duties that
those departments believe they face, or do not faamaking comments, and
about the way that the Department helps them aratke in this important
task. This continues to be a not insignificanuésshroughout this narrative
and we shall seek to address the general pointumsecond report. For
present purposes, Health Protection’s not beingenaahre of what lay behind
Mr Taylor’s application was, as will be seen, amadstrative shortcoming of
some magnitude.

7.9 At some point between 11th March and 21st Marchb28meone within the
Department considered it appropriate to modify thescription of the
application by adding the parentheffer Reg’s Skips Ltd.)’ The Planning
files give no clue as to why this was done. Altjlo@an improvement, this still
left the description less than precise. The medifivording was used when

2 R.C.43/2004 refers
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7.10

7.11

7.12

notice of the application was published in the &gr&vening Post (JEP) on
22nd March 2005. Mr A. Pritchard, Community Heallleam Leader at
Health Protection, told us that the revised desiompwas not signalled to him
and his colleagues. Health Protection told usttiney now receive the full text
of each notice published in the JEP and that thtff regularly scan the
planning application notices in the JEP to seenftliing might warrant
comment from them, even though they may not haee béicially notified of
it; nonetheless, we are not clear that this wase#tablished position in 2005.
In any event, the small but important addition wa$ spotted. It was poor
practice on the part of the Department that officansultees were not directly
notified of the change. Had this been done, amdked, an explanation given
in the first place of what ‘commercial’ meant ingtparticular instance, it is
very likely that, at the least, Mr Taylor's eventp&anning permission for RSL
would have contained tighter conditions; and thaynhave led to a very
different outcome in the face of the complaints wbooise that arose
afterwards. If nothing else, RSL would have bemarbktter placed to make an
informed decision on whether to relocate to Hedteey Farm.

One letter of representation was received by theaDment in response to the
notice in the newspaper. Mr W. Le Marquand, owsfeainother skip hire and

waste management company in competition with R8hyrstted an objection

dated just one day after publication of the notida. an evidently carefully

composed letter he remarked in particular the ateseh descriptiveness and
commented that the true nature of the operatiomsaged was possibly being
hidden. He added —

‘I understood Planning’s policy was to ensure thihe general
public was to be made aware of the exact usesanbed intended so
that the general public could comment properly.’

Given what we have just noted about the opacityhefapplication as accepted
by the Department, we were surprised by the perti@eand even prescience,
of this observation, albeit that it is not incorvadile that Mr Le Marquand’s
own commercial interests motivated him to commarguch terms. We were
made aware that relations between Mr Le Marquartd RBL had been less
than cordial since RSL was established. We ae alsare from our analysis
of the Department’s files that, at that time, Mr Marquand himself was
directly engaged with it — indeed, with the sameetigoment control team as
had been dealing with RSL — on matters of compéamgth the Island
Planning Law arising from his company's operatioms St Peter.
Notwithstanding, there is no evidence that the Depent took his comment
into any account, or responded to it, even thoughtearly raised a ‘planning’
issue.

Minutes of EPSC or PSC meetings tended to recorithwpolicies of the

Island Plan 2002 were considered prior to a pddicdecision being made.
The file for the 2005 application indicates thatyoRolicies C6 (Countryside
Zone) and NR1 (Protection of Water Resources) werssidered by officers
prior to determination. In her March 2005 ‘pre-iggtion’ report, Miss

Baxter had identified Policy C6 as being the marical.
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7.13

7.14

7.15

7.16

The Countryside Zone policy sets ouganeral presumption against all forms
of new development It then gives examples of development that rbay
permitted as an exception, subject principally aastderations ofimpact on
the characterof the Countryside Zone and the extent to which proposal
‘accords with the principles of sustainability thahderwrite the Plan.
Developments that could be permitted as an exaejticdlude the conversion
of existing buildings to dppropriate and non-intrusivecommercial uses or
‘development that has been proven to be in thedsiaterest and that cannot
practically be located elsewhete.We consider that this latter clause was
relied on by Miss Baxter when she wrote in her ggplication advice report
that RSL had not been able to find a site in thdtBp Area. This point has
some significance for later parts of this narrative

We noted at paragraph 3.6 above that in 2004 ttf®CH#Rad cited Policy C6 as
firm justification for preventing RSL from stayingt Home Farm, St Peter.
The same test would imply that planning permisdion skip storage and
sorting at Heatherbrae Farm would be a less themgbktforward matter,
although it need not have been ruled out havingrego the savings in the
Policy. The ‘pre-application’ report prepared tbhe PSC in March 2005 had
noted the location as being in the Countryside Zmnedid not really adduce
the pros and cons of the proposal regarding P@y That seems consistent
with an intention by officers to rely on the ‘nowheelse suitable’ exemption
noted in the preceding paragraph.

It is evident, though, that Mr Taylor’'s planningpdipation should have been
considered in the context of a broad range of ¢sRlan policies. Policy G2
(General Development Considerations) was relevattie context of potential
impact on public health, safety and the environmeRblicy G6 (Transport
Impact Assessments) might have indicated a possibédl for a transport
assessment in the case of an application involaiogmpany with four lorries
and 350 skips, albeit that such an assessment ay& needed to take the
form only of an outline statement. Policy C19 (6hpa of Use and/or
Conversion of Modern Farm Buildings) might not hdeen relevant because
of Mr Taylor's extant time limited permission forhange of use from
agricultural to dry storage use but Policy IC12\{Nadustrial Development in
the Countryside) might have been a reasonable yptdidoring into play in
view of the ‘nowhere else suitable’ approach thatsvadopted Above all
though, the application should have been assesgmihsh the waste
management policies at Section 14 of the Island.Pl& would have scored
quite highly against those. The absence of sushsaments, while no doubt
facilitating an early decision on the applicatiomeant that later on there was a
somewhat weak policy foundation, so to speak, ofchvithe debate about
RSL’s operations, whether ‘for’ or ‘against’, coldd based.

There is no evidence in the Department’s files thatrequisiteness of any of
these assessments was weighed, or the assessmamtselives undertaken.
This was a failure of due process, seemingly eaple— but nonetheless not
excusable — only by the desired intention to enspeedy delivery of a
successful application in order to ‘help’ the Depant resolve the La Prairie
‘problem’ without recourse to the obvious uncertiais of enforcement action
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7.17

7.18

7.19

in relation to the circumstances of that site. making this observation, we
feel it is important to recollect the scale of tpeoblem’ that Planning was
seeking to address. The complaints regarding lari®rgenerally cited no
more than the alleged untidiness of the site, &edptrincipal ‘enforcement’
concern recorded on file was the visual amenitypa$sers-by on the main
road. But the complaints that would follow at Heabrae Farm would allege
an impact of a somewhat different kind on thosmgwearby.

Mr Taylor’s planning application was approved om®2Blay 2005. Curiously,
records held by the Enforcement Section of the Depnt indicate that the
Enforcement Officers learned from Mr Le Gresleye tAssistant Director,
some 6 days before the permit was signed off thaither had been, or would
soon be, issued. The fact that they were brigfezlich terms only adds more
weight to our conclusion on ‘encouragement’, int taay further enforcement
action at La Prairie was now otiose.

Miss Baxter drafted the permit and its conditiorShe described for us the
practice in the Department for the signing-off adrmits under delegated
authority. Non-controversial items could be haddi her level but where it
was judged that there was or might be a degreeonfraversy, or where
representations had been made, it was the AssiBteettor’s responsibility to
review the proposed decision and conditions intdxafl then sign them off
accordingly. The system had previously worked ufgtothe use of differently
coloured files. The Heatherbrae Farm case wass Béter explained to us,
handled on what would previously have been a giley ihdicating that its
sign-off was Mr Le Gresley's responsibility as Astant Director. Mr Le
Gresley told us that, to his regret, in this instahe approved the application
without reviewing the permit conditions that haebelrafted by Miss Baxter.

The planning permission was issued on the basisMinde Gresley as an
Assistant Director had sufficient authority to makee decision without
reference back either to the PSC or the full EPBtceeding under delegated
authority was in order if, as it was put to us bg bfficers concerned, it was
given that the committee or sub-committee had samed the principle of the
change of use for the benefit of RSL. Having rdghowever, to the scope of
the relevant PSC minute of 9th March 2005 (pardg@p above) and having
reviewed the delegation of powers arrangementricefat that time, we have
some difficulty in concluding that officers werethaorised to determine the
application in the absence of a further politicatidion. Mr Le Gresley told
us that action was taken in good faith on what geen as a ‘green light’ from
the Sub-Committee. We do not doubt the good fauthprocedurally this was
in our view incorrect. This might well have beestioed by Mr Le Gresley
had he actually looked through the file put to HignMiss Baxter; but he did
not. At the time it made no odds for Mr Taylor R6EL. They had a good,
wide-ranging permission (unaffected, once issugdhb absence of delegated
authority) that enabled the move to HeatherbraenRarproceed successfully
and a business to continue developing. In turr@eartment had resolved a
problem, that is, its concerns about the appeararicthe highly visible
roadside site in St Peter. But later, when thengajot difficult, a political
decision on the permission, and the more rigordienton to detail probably
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necessitated by that, could well have been a drtmidor RSL in the battles
in which it found itself engaged, not least witle thepartment itself.

7.20 Five specific conditions were attached to the penssued to Mr Taylor.
These, and the reasons given for them, were asnel-

CONDITIONS

1. The owner of this site shall notify the Deparimen the
commencement of the use hereby approved on this\&lithin
3 months of that commencement of the approved tise a
Heatherbrae Farm, the operators [sic] existing sib@ La
Route de Beaumont (to the east of ‘Tile Barn’ aadtmwest of
Field 814) shall permanently cease. The use of shes shall
operate in the same way as the current site asi@a skting
yard only and for no other purpose.

2. The permission hereby granted shall enure fer lenefit of
Reg’s Skips only, not for the benefit of the laodfor any
other person or persons having an interest in el

3. Notwithstanding the provisions of the Island rifllng (Use
Classes) (Jersey) Regulations 1965, or any subseéque
amendment thereto, the building and land in quassiall be
used for the storage and sorting of skips only &od no
retailing, and no other industrial business or méaaiuring
use.

4. The permission hereby permitted shall only opetaetween
the hours of 8am and 6pm Monday to Friday and 8arbpm
Saturday and not at all on Sundays or Bank Holidays

5. The area approved for use by Reg’s Skips skdihtited to the
one outside area (former silage clamp) and one ancgwea (in
the southern portion of the shed) indicated onglaas hereby
approved. No other areas shall be occupied by tmsgr
without the written permission of the Environmend &ublic
Services Committee.

REASONS

1. For the avoidance of doubt and to prevent twessoperating
in tandem when the site herby [sic] approved is lggrusive
and damaging to the amenities of the area.

2. This permission has been granted on the basisvery
particular circumstances (personal permission) @ad be met
on this site without unacceptable harm to otheerests.

3. This change of use has been approved for stoaagesorting
of skips only. A different use may harm the charaof the
surrounding area and the Committee requires toiretantrol
over the use of the building in the interests ef tharacter of
the area and the amenities of adjoining properties.
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4. To protect the amenities of occupiers of neiginiog
properties and the area.

5. For the avoidance of doubt.

7.21 Much if not most of this language is, as one wangect, perfectly all right.
It was made quite clear that the permission wagherstorage and sorting of
skips only, and that this activity was to be coafiro a given area of the farm
buildings and land only. Hours of operation wepeafied unambiguously. A
time limit was imposed for removal from La Praiaed, importantly, that the
operations now approved for the new site shoulanpeently cease at the
former. Provision was made for possible futureibigity in the size of the
operational area, subject to the Committee’s dewisifrhe permission was
made personal to RSL, and not to run with the land.

7.22 The reasons for these various conditions were, llgguaot unreasonably
specified. It was emphasised that the changeeivas for storage and sorting
of skips only and nothing else. It was made cthat the two sites, La Prairie
and Heatherbrae Farm, were not to operate in taraleinthat the consent
reflected the fact that the latter was ‘less intresand damaging to the
amenities of the area’ compared with the formeny Aifferent use other than
skip storage and sorting was not allowed becauseght harm the character
of the surrounding area; the permission indicates in mind here were
retailing, any other industrial business (thatatjer than skip storage and
sorting), and manufacturing. The restriction omnsoof work was to protect
the amenities of occupiers of neighbouring propsréind the area.

7.23 The main, important, weak spot was the last sertefi€ondition 1: The use
of this sitefthat is, the new premises at Heatherbrae Faima]l operate in the
same way as the current sithat is, La Prairielas a skip sorting yard only
and for no other purpose’ This was very imprecise, and there was no
clarification in the reasons as to what it wasnded to mean. The argument
made later, and put to us in evidence, was in esstrat RSL's operations at
La Prairie were fairly ‘small-scale’ and that timeintion was to carry this over
to the new location. The permission worded in thé/ was not intended, it
was put to us, to sanction the ‘larger operati@t BRSL subsequently became’.
Later sections of this report will address thisonsiderable detail because it
was the cause of the whole unsuccessful and, weveelinappropriate
enforcement saga that ensued following complaibtaianoise first received
in 2006. Suffice it to be said for the moment thiagé principle of imprecision
apart, it was a bad condition because, as a rewviethe relevant file quite
readily reveals, the Department had on record nmahimformation about
RSL’s operations at its former locations. Yetattad not a little engagement
with RSL over several years, since its time at Héaem, including as a party
in a complex administrative appeal, and should hawderstood its business
and its scale and impact, for example in relatiorraffic movements. The
business was well known to several leading paditisiand the full EPSC had
only recently been engaged on its case. The Earfueat Section had, of
course, been engaged on it too. For such reasensvould have expected to
find significantly more background detail on filend thus able to be brought
to bear on the decision, than was the case. Perhaas just presumed when
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7.24

7.25

7.26

7.27

7.28

the relevant sentence was drafted that all thessacg information was to
hand. Or, more likely, perhaps the sentence wstswutten in a rush, with
insufficient aforethought.

In evidence to us it was accepted by Mr Le Grealay others that Condition 1
was insufficiently precise. But in 2006 and eaB§07, the Department
asserted, and continued to assert, in seekindkéoetaforcement action against
RSL that it was ‘clear and precise’. The confusidthinking, or the failure of
analysis, on the Department’s part that this represl had an extremely
significant impact upon RSL, as will emerge fronstharrative.

It should be noted that Condition 1 also acknowéetlthat La Prairie was a
site on which skips were indeed sorted. Thisdsllentirely not only with
Mr Bisson’s evidence but also with RSL’s businessords supplied to us by
Mr and Mrs Pinel. But it was said later by the Bement that in its view La
Prairie was ‘unauthorised’ for such use becausprésl964 use was as only a
haulage depot. This is a relatively minor point ineemerged later during the
Department’s attempted enforcement actions agRiSkt

Condition 2 is also worth some remark becausdightl/ unusual nature was
the genesis of some complications once complaiei® wnade about RSL’s
operations from May 2006. The normal positionasd planning permission
to be tied to the land not an individual. We askéy the Department thought
it right to limit the permit to a specific user (i whose business model the
Department did not know as much as perhaps it tmoitiglid) rather than link

it to a properly defined category of use. Buildomgthe second reason cited at
paragraph 7.20 above, Mr Le Gresley, in his eviddoais, said —

‘it is permissible for the Minister to say: “We aggving consent for
this particular person” because we are giving camsen a
particular basis of an operation that we are loakiat and we
would not want another operator to come in and wiark different
way.’

We understand the point being made. We take furdser evidence that the
Department was focussed on ensuring that RSL agalfid be incentivised to
leave the La Prairie site as soon as possible, taad Mr Taylor would,

equally, be incentivised to take on RSL as a tenawttbeing permitted to let
his land to any other skip operator. But, as wplar later, this condition
helped to generate some of the muddle and confugiah afflicted the

Department once the complaints about RSL emergdtnwit failed to

appreciate who was the proper holder of the 200&ipe

By way of an aside, when, more than two years ldber Department sought
legal advice on RSL’s case in relation to a subsetjplanning application by
Mr Taylor, the advice given by the Law Officer’s [zstment will, we believe,
have left the Department in no doubt that such adit@on personal to a
company was inappropriate because its shares tmuldansferred to others
without effect on its legal personality. In th&nse, such a permission was
akin to a permanent permission. The permissionldvoease only if RSL
ceased to exist. We have not needed to explo@uinreport the possible
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implications of this but we do suspect that, altjiothe device was adopted by
the Department in this case for a reason, there nwathinking through of
those implications beforehand.

7.29 In any event, Mr Taylor advised RSL that he had mdtained a valid permit
and he concluded a lease agreement with RSL, wbenethe company set
about relocating to Heatherbrae Farm during Jul§520 On completing its
move to what was a bigger and more practicabletbae La Prairie, RSL
ceased utilising the services of its subcontraatat went back to sorting all
mixed loads received.

7.30 For all the reasons outlined above, the processesunding the acceptance,
consideration and determination of the 2005 apfdinaby the Department
were unsatisfactory. There were failures of proced@dnd analysis, and a want
of supervision by senior officers.

7.31 Notwithstanding the foregoing and for the avoidaatdoubt our clear feeling
is that, had the 2005 application been processedetsequired standard and
been determined at the political level, the outcommaild still have been to
approve the relocation of RSL to Heatherbrae FaFmnst and foremost, the
Department was extremely keen to get RSL off thétairie site. There is no
reason to suppose other than that this objectivddvioave been supported at
the political level on the grounds of visual amgnétdvanced by officers.
Secondly, there were certainly justifiable wastdigyogrounds that would
have been unlikely not to have attracted politisapport had they been
advanced by officers (or even if they hadn’t). Theates had deliberately
priced itself out of the mixed load sorting busés preserve the integrity of
the incinerator and the La Collette 2 reclamatibe fr disposal of burnable
and inert waste in line with the then emerging &dllaste Strategy. This had
created a new, growing market for skip sorting ongte land, to which the
planning system needed to respond, from a stapgoigt of, seemingly, no
available sites for such business. Thirdly, a neinds landowners were trying
to find alternative, viable, uses for redundantnfapuildings and relevant
States Committees of the day had sought, and weeking, to help them.
Fourthly, the fact that alternative sites for RSeresseemingly so hard to find
was a key, and reasonable, factor in the contenltiansuch a business could
be permitted in the Countryside Zone, as Miss Baxael hinted in her March
2005 report to the PSCAIlthough subsequent events demonstrated the need
for noise pollution to be managed, we suspect R&lt might still have been
operating from Heatherbrae Farm today had the piatenoise problem,
touched on by Health Protection in its commentsenbédentified and
addressed objectively at the outset.
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8.2

8.3

8.4

THE EVOLUTION OF HEATHERBRAE FARM

There were two developments of note between thginigsof Mr Taylor’s
permit for RSL in May 2005 and the first complaafitout RSL’s operations at
the end of April 2006. Both concern the evolutadrHeatherbrae Farm from a
redundant dairy farm to a commercial site.

The first concerns a decision by the PSC on 29tke 2005 to remove a
corpus fundicondition at Heatherbrae Farm and to make permahertime-
limited change of use agreed in August 260%Ve note that the PSC minute
Is, once again, relatively brief. Perhaps moreartamtly, it indicates that
discussion was focussed almost entirely on theusofpndi matter (which is
not of concern to us) and not on the permanentgeharf use (which is of
greater relevance). In short, making permanentti@ge of use seemed to
have been accepted as a given. There is no imahcttat the PSC received
even a summary of relevant planning events sineetemporary permission
had been granted three years earlier. There iaiclrno indication that the
land use implications of the newly approved chaoigese for skip storage and
sorting in one part of the same site (which in caroial use terms went well
beyond the dry storage use under consideratidmeanteting) had been drawn
to the attention of the PSC. This was a very ficamt application indeed,
which required careful and informed consideratigriie PSC but the minute
indicates that it may well not have received that.

The second development occurred on 19th Octobeb,2@®en the PSC
approved an application submitted on behalf of Merdistribution, which
had recently leased one of the former farm builsiagHeatherbrae Farm from
Mr Taylor. A change from dry storage use only taet®use and distribution
point use was soughtThe list of factors taken into account by the RB€hat
meeting was comprehensive. It included —

€)) an assessment of the commercial operation takaer by the applicant
company and the vehicular activity anticipated assailt;

(b) the scope for impact on the countryside andeighbouring properties
arising from the anticipated vehicular activity;

(c) access to and from the prospective warehousk; a

(d) the potential benefits at sites elsewhere msejethat would accrue if
the applicant company were permitted to consolidateperations on
the one site.

The application was approved on several conditiansjuding that the
applicant company limit vehicular movements to &odn the site to between
8.00 a.m. and 5.00 p.m. Monday to Friday and thapermitted use would not
be allowed to evolve beyond warehousing and digfiob. A noise condition,

3 PSC Minute A19 of 29th June 2005 refers

4 PSC Minute No. A27 of 19th October 2005
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requiring compliance with Noise Rating Curve NR4fidg the daytime and

NR30 during the night-time, was also attached. Weerstand that this was
recommended by Health Protection because, on duigsmn, the Department
had provided sufficient detail for Health Protentim deduce that external air
conditioning units would be fitted to the building question. This had

prompted Health Protection to visit the site an#letédbackground noise

measurements before commenting. No such conditias attached to the
permit for RSL, a matter of considerable imporéetain®

8.5 Our assessment of these two planning decisions,afipgovals given by
Mrs Ashworth for various tenants prior to June 20&3d the decision
regarding RSL itself in 2005 leads us to the clegression that, by October
2005, Heatherbrae Farm was evolving into a smathroercial estate with
somewhat inconsistent operating restrictions apple to individual units on
site. We think that the overarching land use iogilons of this series of
decisions were being lost in the process becauwseftiters concerned did not
identify, assess and report the material plannowgsiclerations properly to the
PSC or to the full EPSC. The proper course obactnight have been for the
Department to pursue the formal rezoning of thele/sde.

8.6 There is a particular significance in this in thagving forward to 2008, one
of RSL’s grounds of appeal against the decisiorthmvoisinagecase was
exactly that the neighbourhood had changed becafséthe steady
development of alternative business at Heatherlbiaen’, and that therefore
the Royal Court had applied the law ofoisinage wrongly in the
circumstances. RSL’s advocate backed up this aegurby reference to
Mr Taylor's 2002 change of use permission, whicd bhanged Heatherbrae
Farm from farming to commercial use. The CourtAgipeal rejected the
argument, saying that there was nothing in the tgrgnof the 2002
permissiofi which could properly be regarded as operating lter ahe
character of the neighbourhood. On that basis tl@ss was perhaps fair
enough but one may be entitled to wonder whetreCiburt of Appeal would
have said it quite like that had it had evidencéhefwhole planning history of
Heatherbrae Farm.

® See paragraphs 10.24-10.25

® We understand that no direct reference was mad&enCourt to the cases in 2005 concerning
Heatherbrae Farm to which we refer in this section.
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9.1

9.2

9.3

9.4

THE COMPLAINTS

To set the context in which the complaints about. RE Heatherbrae Farm
were made, starting in 2006, and how they wereessaéd by the Planning
Department, we consider first two ancillary matter8oth are important
because they led to justifiable suspicion on the glaboth Mr and Mrs Pinel,
and Mr Taylor, that there was an ‘unlevel playingld as far as the
Department was concerned between them and the aorapts.

The first is that there was a delay of some ninenth before Mr and

Mrs Yates first complained about the activitiesR8L at Heatherbrae Farm.
Their first complaint was made to the Department2@th April 2006 in a

telephone call from Mrs Yates. We were told by Mylor that there had been
no mention of the matter at all to him by thoseghbbours in the preceding
months; Mrand Mrs Pinel too said the same. Thmesavent for other

neighbours as well, one of whose properties wasesdrat nearer to RSL’s
operations area than the Yates’ boundary, whichsease 60 yards away.

Mr Yates offered an explanation for this delay aht accorded with the
account he and his wife had given the Royal Codittey gradually became
aware of an increase in noise from the site dutteglatter part of 2005 and
the early part of 2006. The Royal Court was tojdvrs Yates in November
2007 that her husband and she had had a fenceam@titheir boundary with
Heatherbrae Farm in February 2006 to try to migghe noise emanating from
RSL’s operationd. Mr Yates said in his affidavit of 27th October B0
support of seeking leave for judicial review of tihinister's decisions
concerning RSL that the purpose of the fence wasteen his property from
increasing activity at Heatherbrae Farm but thahight improve the noise
position too. It is perhaps strange that no complaas made at the point
when the fence was planned or built, nor any cansacght with Mr and
Mrs Pinel, or Mr Taylor, to discuss the noise issii@ had allegedly arisen.
Mr Taylor recalled that he did have contact with ¥&tes in January 2006,
when the latter asked him if he could utilise hisgerty for the purpose of
constructing the fence, and again in April 2006 aapptly because of some
disagreement over its line on the boundary. Mr diaghid, however, that no
mention was made to him on these occasions abasg,nehether from RSL
or any other of his tenants.

Both Mr and Mrs Pinel, and Mr Taylor, in their egitte to us, attached a
degree of significance to this delay. Althoughesftards the question of
‘intensification’ of RSL’s operations became a veybstantial issue, they
contended, with justification in our opinion basada review of RSL’s trade
records, that RSL’'s volume of business variedelittetween the autumn of
2005 and the spring of 2006; it was naicreasing, as later came to be
claimed. Mechanical sorting of mixed loads toolagal as and when
throughout this period and none was being subcctetia for sorting

elsewhere. Mr Taylor offered us the view that dmgpute that arose between

Yates -v- Reg’s Skips Limited [2007]JRC237
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9.5

9.6

9.7

him and Mr Yates over the positioning of the newcke was, perhaps, the
factor that caused the escalation.

Mr Yates explained to us that he and his wife heehbaway from Jersey at the
point in March 2005 when Mr Taylor's planning appgliion had been
advertised in the newspaper. (He noted, correittat,in 2005 the requirement
for notices of planning applications to be disptywominently for 21 days
had not yet been brought into force.) He had lmeay for a fortnight and
would thus have seen a notice had there been oweha& would then have
objected to the application. This is an entirely point but the other side of
the argument is that the planning system is rurtferbenefit of applicants and
not just complainants. The fact that Mr Yates nlod object at the time of the
application in 2005 (nor, incidentally, did he atijjeto the subsequent
applications at Heatherbrae Farm referred to inti@e8) should, in our
opinion, have been taken into appropriate accoynthb Department in the
manner and scale of its response to his complae. have, however, formed
a clear view that it was, in fact, taken into ne@mt at all. It was put to us
that our argument is wrong, and that a complainzat complain whenever he
or she likes regardless of positions adopted oeadter. Of course a planning
complaint can be made at any time but it seemsnadic to us that the
Department should then take all factors into actaumleciding the nature of
its response. A complainant’s failure to have otgd at the outset seems to us
to be at least a relevant factor in this regard.

This is, we believe, borne out by the Minister'spense to Mr and Mrs Yates’
application for leave for judicial review of his dsions regarding RSL,
submitted by HM Solicitor General on 9th Novemb@0@&, which we presume
represented Departmental policy. This considetatement addressed the
point directly as a factor militating against argraf leave, saying —

‘...The applicants were out of the Island and dad see [the notice]
and if they did not see it they could not have b@ejudiced by its
terms ... The fact that the applicants were ouheflsland is not a
valid reason [for being granted leave].’

It is not within our terms of reference to seekrésolve the differences of
opinion about what happened in the period leadipgouMr and Mrs Yates’
complaint, and even if it were it might be a nuggtiask. We sense that the
neighbourhood around Heatherbrae Farm was wantnghbourliness, and
this state of affairs was not conducive to seekangort things out informally.
Mr and Mrs Pinel were well aware that their bussnbad the potential to be
problematical from an ‘environmental’ perspectivehile conscious too that
recycling was an important function in the Islan&sonomy and for its
‘environment.” They were genuinely taken abackeyttold us persuasively,
especially given that they had been so helped byDigpartment to make the
move to Heatherbrae Farm, to learn about Mr Yateshplaint from the
Department itself, Mr or Mrs Yates having soughtaomtact at all with them
first to discuss possible mitigation, to which theguld, they said, have been
very open.
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The second matter arises from the fact that thesoperin the Planning
Department who mainly dealt with Mr Yates afteria made his complaint
about RSL was Mr M. Porter, an Enforcement Officegther than
Mrs Ashworth, who had been dealing with the Hedirssr dossier since 2002.
This was not out of order: a complaint had the it to trigger enforcement
action if a planning condition had been breacheatliarany case might require
appropriate investigation. In view, however, ofethmportance of
‘enforcement’ action in the whole RSL case, esplgcimom ‘La Prairie’
onwards, we judged that we should first briefly sider the position of
‘enforcement’ generally in relation to the Deparit® development control
function, how the enforcement function was guided ananaged, and how
enforcement and planning officers worked togetimecasework as a team.

We were not at ease to discover that almost notivag laid down on how
enforcement officers should go about their busines®n how their work
should relate to the planning side. We examinedCtbpartment’s procedures
manual in place at the time. This was a weightg-binder file. We found
that the section titled ‘Enforcement’ in the ligtamntents was entirely empty.
It contained not a single piece of paper. To aupsgse we understood,
incredulously, that this position still obtains. hét it meant (and we think still
means) in practice was that the Department’s ‘eefment’ function, a crucial
part of its statutory armoury, operated by particukference to the attributes
and approach of the few individuals concerned aill mo formal corporate
governance or management arrangements in placedcagsurance about its
effectualness and accountability, whether to thedbenent's political or
official leadership, or indeed to citizens. For ama of administration so
intimately connected with the interface betweenlipudnd private rights, and
where procedure must be unquestionable and sele@ $0 in order to ensure
fairness, we can say only that we were flabberdgabtethe lack of written
procedures, rules or guidance. It was, and iftiit gbtains is, a systemic
weakness of the first order.

In looking at this one aspect of the Departmentisitess arrangements thus,
we cast no aspersions on the officers concerned, chdarly endeavoured to
fulfil diligently their roles as they saw them. &hdrew, in some cases, on
much experience, for example from the States ofeyePolice. In practice,
though, the evidence we have discerned in the @aBS&L suggests they were
obliged to address issues and policy factors thalsl have been the province
of qualified planners. When we raised this witlevant officers we were told
that there was complete and frequent intercoursengnall concerned in order
that policy and practice on individual cases wasidtsl appropriately with
senior-level input. Enforcement officers, we weodd, acted only on this
basis. We do not doubt that there was much infoomemunication but we
fear we found little recorded evidence of discuss@mnong team members
about, for instance, the delineation of policy solgpematic issues or decisions
on the tactics and handling of cases. There wdaicky no evidence of, for
example, multi-disciplinary teams, including offisefrom elsewhere as need
be (such as Health Protection), given the leaddnyos management to run
complex cases.
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In this respect Mr Bisson told us in his evidenbatthe relied extremely
heavily in his work on personal knowledge goingkbatany years, as well as
talking to his planning colleagues. Mr Thorne dvidLe Gresley accepted
that there was an absence of protocols governim@tifiorcement function, the
latter describing it rather agist custom and practice over the yeardt was
also apparent from what Mr Thorne told us that mésoon enforcement
matters were not routinely available to planninficefs, yet we were also told,
on a different occasion, that the latter had clealicy and oversight of the
enforcement function. We considered too that the¥emed to be some
difference between enforcement officers’ own petiogp of their role in
supporting the planning side on dispute resolutasmd the Department’s
‘official’ view of the role as evidenced by theeehant job descriptions.

All'in all we did not feel very confident from thesarious exchanges — and of
course the lacuna in the procedures manual —liba¢ tvas good management
grip in the Department about the nature of the mefment role and its
boundary, or otherwise, with ‘planning’. This iBnsething we may comment
on further in our second report. But as far as R$hse was involved, we
found it hard not to gain the feeling that it hadaxrcasions the appearance or
capability of being problematical as we rehearsexl Department’s handling
of the case once, from 2006, it moved quite comalng into ‘enforcement’
mode.

We now turn to the complaints themselves. It islent that when Mr Yates
engaged with the Department, and with Health Ptotec he did so
incessantly and forcefully, in a manner and withimtensity that one might
imagine the Department only rarely experienced allawing for the passion
often exhibited in controversial planning casese pressure applied was, we
believe, given greater credence by the Departmecduse of Mr Yates’ status
as an Advocate of the Royal Court and a man ofdgtgrin the community of
the Island. As a man of law and partner in a legdt Helier law firm he was
of course exceptionally well-placed to put artiteldemands for information
and evidence upon the Department and to questiowhat powers it was
doing, or not doing, things.

More than one of our witnesses asserted that Mestaictions were as those
of a bully. We make no comment about that. Andmake no criticism of

Mr Yates for knowing how, and being well able, torgue his case to the
uttermost of the civil law. While it is not easytieely to dissent from the view

that occasionally Mr Yates may have pushed at tlaegims of reasonable
behaviour, his diligence, and even passion, inntgakorward his case was
clearly remarkable and staunch. A particular iSsuais has been to seek to
assess whether he was to any degree assistedappeoach on the part of the
Department that could possibly be construed asfateuring of one party,

him, over another. We make this point becausewlais certainly the sense
that Mr and Mrs Pinel soon got in early summer 2@86enforcement action
began against RSL on the basis of Mr Yates’ strpegsistent and seemingly
erudite complaints. We shall allude to severakanses where this was
certainly their view of events or where the evideme have reviewed could
be held to support such a view. We are conscioasfrom what we heard
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from some officers that there was a view in the &#pent that, certainly in

the period up to 2005, RSL had come to be seesamsething of a nuisance’,

taking up the time of planning and enforcementceffs because of the
‘unauthorised’ nature of its activities. It is essary for us to be scrupulously
careful in making any judgements in this sphere thedevidence will need to

speak for itself. But we do own to some consideralmease if the starting

point for the Department was indeed that the compeas a nuisance to be
managed rather than, as the Minister later putnitseveral occasions, a
significant Island business to be dealt with proper

Over a period of some three weeks after Mr and ¥ates’ initial complaint to
the Department on 28 April 2006 about the noisesediby RSL, a number of
further telephone calls made by Mr Yates to botls Mshworth and Mr Porter
were followed up rapidly by many e-mails, eight which were sent by
Mr Yates using his work e-mail account or by Og#&aff on his behalf.
Mr Yates was also in contact with Health Protectifstom which contact he
soon learnt that Health Protection had not beet titht RSL was to be the
occupant of the new commercial premises at Heatherbarm. Conscious
from the start of the ‘in the same way [as La Feflicondition on Mr Taylor’'s
planning permission for RSL, he sought informatalrout RSL's practice at
La Prairie from a business acquaintance who chatahde just by there. He
visited the Department on 12th May to look at fis@smcerning the occupants
of the other units at Heatherbrae Farm; this tolaicep in the Enforcement
Office, with Mr Porter present. These exchanggwesented the opening
salvo in a veritable barrage of correspondencecantmunication with States
Departments. Mr Porter himself was referring tcnithose terms as early as
3rd May. In the files that we have reviewed we éhaounted just under
90 separate e-mails or other items of corresporedénoen or with Mr Yates
concerning RSL covering the first year from Aprd® alone. This figure is
exclusive of the significant number of telephonkscalso made.

Looking at all Mr Yates’ communications at this lgastage one can readily
see at work a lawyer’s skills of mastering a brafspeed and powerful
advocacy of a cause. It is fairly evident thatfémecity, even implacableness,
of the attack caught the Department off guard. Pidrter noted later on, for
example, in a briefing note for the Minister, thater RSL had moved to
Heatherbrae Farm all had been going well, untét ils, the barrage began.
Our principal interest, however, is to look at htwe Department behaved
under the onslaught and to see whether its dubetéair to all parties in the

dispute became in any way compromised. We regreay that we think it

did.

Mr Yates’ first complaint was about the noise cau$y the sorting and
moving of skips: noise in the form of loud bangsl dmumps as material such
as rubble or metal was loaded into empty skips,thadlanging of chains and
the like as skips were mounted on to lorries or ounnted from them. He told
us that he and his wife had gradually become mwaare of the noise in the
months leading up to April 2006. Initially he thghi this came from a
scaffolding company occupying one of Mr Taylor's/ ditorage units. When
he first realised that RSL was operating at Heéttaer Farm, and had done his
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initial research into the 2005 planning permissiba, came to the view, he
said, that what he described as an increasing lefveloise was due to an
intensification of RSL’s operations and, in partasy through use of a

mechanical digger rather than manual labour fordbeing of many skips.

This was, in his opinion, by comparison with whiaé tcompany had been
doing at the La Prairie site, whereof, as alreaotgd, he had made enquiries
of an acquaintance who resided nearby, His acomast of course, anecdotal
evidence. The acquaintance in question, Mr M. Sanniold us that he was
generally out at work for much of the day. He Imadertheless been able to
form the following view about RSL'’s activities aalPrairie —

‘...In terms of activity on the site it largely wived the storage of
empty containers stacked quite neatly in ... walipund the

periphery of the property. Sometimes those coetaiad waste
materials in and occasionally | would see a coupligguys sort of
working their way through the containers to separtite materials
into such that, you know, there would be all wonedne and all

metal in the other, et cetera. There was not afublet of activity

except that occasionally a lorry would turn up, @esialised lorry,

that would be capable of picking up and loading affiloading

these containers. That is quite a noisy process.’

Mr Yates, having examined the conditions attachimgr Taylor's planning
permission for RSL and carried out all this othesearch, then asserted, with
undoubted pertinacity and perspicuity, that therafi@ns at Heatherbrae Farm
were not being conductedn’the same wayas at La Prairie, in breach of
Condition 1. He contended that the main purposthefLa Prairie site had
been to store skips, that any sorting of skips baen ‘intermittent and of
limited duration’ and that any sorting had beenealby hand only. He also
animadverted that RSL appeared to be operatingaach of Condition 4 of
the 2005 permit by starting work before 8am.

In this initial period Mr Porter sought to familise himself quickly with
RSL’s planning history. He discussed the complaimd the history of RSL
with an enforcement officer colleague, Mr J. Dotiblgho has since retired,
and with planning colleagues. As Mr Yates’ compigi gathered pace he
resolved to record his actions with care lest aglamt emerged against him.

Mr Porter responded to Mr Yates’ complaints bytingi Heatherbrae Farm on
8th May 2006. This was his fourth working day afteceiving notice of the
very first complaint (from Mrs Yates). It was alsaree working days after
Mr Binet of Health Protection had visited Mr and dWfates in response to
their separate complaint to him. We note that ltog time Mr Porter had
already received three e-mails and four voicemabksages from Mr Yates.
By close of business on 8th May he had had thriephiene conversations
with Mr Yates too. The visit Mr Porter made to Heabrae Farm was
unannounced. He spoke with Mr Pinel, and with Myl®r, referring only to a
‘neighbour’ and not to Mr Yates by name. For bptrties, and after some
nine months of operations, this was their first a@iithe complaint.
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Mr Porter’s file notes give an indication of jusivia quickly after the 8th May
visit he moved from his initial stance in resporieeMr Yates that RSL’s
operations were in accordance with a valid permd that there was little
recours€. He correctly identified that Condition 4 woule Ibeing breached if
it was the case that operations were beginningrééfam, as Mr Pinel had not
sought to hide. And he came to the view, based @fswhat Mr Pinel had
guite openly told him when asked (clearly pursuanMr Yates’ assertion on
the point), that there had indeed been an ‘intexadibn’ of RSL’s business at
Heatherbrae Farm compared with the position thdtdidained at La Prairie,
in the sense that more mixed load skips were b&oniggd as business volumes
grew. Mr Porter also learned (as Mr Yates had megain his first complaint
on 28 April) that a mechanical digger had been @l to increase skip
sorting efficiency, noting Mr Pinel’'s comment tarhthat the companycould
not] go back to sorting by haridWe established, however, that this item of
plant had been leased by RSL shortly before theentovHeatherbrae Farm,
while it was still based at La Prairie, to impraféiciency and to substitute for
hiring one in for use at La Prairie when needed.)

Over the next few days Mr Porter discussed thegatlentensification of use
with Mrs Ashworth and with Mr A. Townsend, Princigélanner. There are no
written records of the conversations that took @ladr Porter also recalls
having discussed the matteguite regularly’ with Mr Le Gresley although,
similarly, there are no file records of what mayd&een said. The view was
reached, having regard to the inquiries made bybftter, that RSL was not
complying with the requirement in Condition 1 oetR005 permit for it to
work ‘in the same way [as a skip sorting yard onlg$ at La Prairie, or with
Condition 4 on hours of operation. These viewscoored with Mr Yates’
assertion that specific breaches of the 2005 ptgnpermission were taking
place, notably ‘intensification’. Mrs Ashworth’sexw was that[Mr] Porter
had established the intensification’

There is no evidence that any consideration arosmg those concerned as to
the possible imprecision of tHen the same waycondition or to what the
concept of ‘intensification’ actually meant in ptang terms. The burden of
all the evidence we received from officers was thatas taken as read that if
RSL were doing more sorting work at HeatherbraenR&ian previously at La
Prairie, it was in breach, and that what Mr Pinatl rsaid to Mr Porter in
response to being asked about this, without cautfamy kind, coupled with
Mr Yates’ own investigations about La Prairie, weaddence enough of this
for enforcement action to begin. As Mr Le Gresfmyt it to us, it was the
‘small operation’at La Prairie that the Departmémas seeking to allow, not
the larger operation that RSL subsequently becamesgal advice was not
taken about whether the relevant sentence of Gondit could support this
judgement; it was presumed, as Mr Porter put itrwie wrote to RSL on 10th
May, that the conditions wereléar and precisé This was correct insofar as
hours of work were concerned, and in respect ofremassue also mentioned
by Mr Yates concerning the parking of vehicles m&sthe ‘approved’ area
(which was in fact a temporary arrangement durimges trench works). But
the imprecision of the ‘in the same way’ conditias later admitted to us by
Mr Le Gresley, and its consequent unenforceabdsylater realised by the
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Department, was at this moment not the subjectngf regard whatsoever.
Action against RSL thus proceeded on the basisitthnas precise and that its
business growth in the sorting of skips, and its osa mechanical digger to
that end, were impermissible. It is unfortunatattlas already noted, none of
the analysis and discussion leading to these csiocis that we were told took
place in the few days at issue within the Developn@ontrol Office and the
Enforcement Section was recorded on file.

Mr Porter invited Mr and Mrs Pinel to the Departrmen 10th May. Mr Yates
had already been informed by Mr Porter that thigting was to take place.
This prompted Mr Yates to e-mail Mr Porter on therning of Monday 8th

May, having been unable to get through on the kelep. Among several
points‘by way of update, and for your meeting on Wedngsddr Yates said

that the digger wa'still’ being used each day, and ttsatbject to your views,
it seems that there is no reason why they shouldsbey the digger at all as
they have no justified use for it, and it seems tfaiexpect that unless their
permit is varied, it is removed from the site’

When Mr Porter met Mr and Mrs Pinel again on WedagslOth May he told
them that the Department’s view was that RSL watn@cin breach of
Conditions 1 and 4 of the 2005 permit because —

@) in respect of Condition 1, the operation hatkneified beyond that
which was permitted, and

(b) in respect of Condition 4, work was being dane site outside the
permitted working hours.

Mr Porter formalised the position in an ‘enforcemégiter handed to Mr and
Mrs Pinel directly. This referred to the receipt'several complaintsabout
how RSL was operating, that wefbroad in nature’ but which related
primarily to the breach ofspecific conditions’attached to the 2005 permit.
Two of the Department’s concerns that he listedevadrout hours of work and
vehicle storage outside the approved operationsd.afrhe third was about
RSL’s apparent increased sorting of mixed skipgom hand sorting of a few
skips each week, the company now sorts severas giep day with the
assistance of plant machinery. This intensificatad use does indicate that
the company has grown outside of the bounds redjuig this planning
permit...... The use of plant machinery must céaseediatelyy He said that if
the concerns wergroven to be a breach of conditionRSL may béliable to
[sic] formal action and ultimately referral...foronsideration of prosecution.’

He went on to say that it was clear that the bssinead flourished since
moving to Heatherbrae Farm and that its operatioex®e no longer possible
within the 2005 conditions. RSL could seek to avemforcement action
prompted by the complaint, and thus move forwaltug,applying to the

Minister for reconsideration of the conditions. Gent to that might, of course,
not be forthcoming. The letter was copied to Myldg and the question
whether it should more properly have been addretsddm as the permit
holder does not seem to have been considered.n le-raail to Mr Yates
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informing him of what he had advised RSL, Mr Podddressed the former’s
demand for instant enforcement action to get theenstopped by saying —

‘The problem then exists that the Crown Officerp&ement will
not normally consider those breaches for prosecuiitiilst there is
an application to the Minister (or request for \vation of
conditions) in place.’

As for the substance of the message conveyed [ldvter, we turn first to the
question of working hours. RSL readily admittedttthe company had been
starting work earlier than 8.00 a.m. This wassatd, because construction
industry customers expected skips to be on sit@réethat time. The
competitor company whose principal had been the gbjector to Mr Taylor’s
planning application for RSL, was, we were toldleato offer its customers
such early starts without restriction because ndimg hours constraints had
been imposed upon it through the medium of a ptappermission. (At the
time of publishing this report we understand, wetincern, that that remains
the position.) Mr Taylor may have erred in novihg formally drawn the
attention of his new tenants to the starting tirastriction attached to the
planning permission but a copy of the 2005 perrad been sent to RSL by
Miss Baxter a year before, so the position showdehbeen known. The
Department’s position on this was thus fair, as WMa¥ ates’, though the letter
did not address a point raised by the latter awhether a starting time for
work of 8.00 a.m. meant that no lorries were tavarbefore then. What,
however, may not have been fair was the initial asifpon of a restriction
upon RSL that differed from what was required gfrather, not required of all
competitor skip companies.

The position adopted in Mr Porter's letter on ‘mgdication’ needs some
comment. First, we note that it concurred with k& Yates had forcefully
indicated to the Department in the preceding teys dat so. It reflected what
he had alleged from his own enquiries about opmratat La Prairie. There is
nothing on the file to suggest that the facts ef tmatter regarding La Prairie
were checked within the Enforcement Section. Rekanvas placed on
Mr Porter’s having, in Mrs Ashworth’s words, esiabkd the intensification.
This was based on his conversation with Mr Pinelowbn Mr Porter’s
admission, was very helpful in answering his questi There is no evidence
that Mr Pinel was made aware that what he said tatiguousiness might be
used in evidence against him. And, as alreadydpdbere was no evidence of
any consideration of the planning principles undenng the concept of
‘intensification.” We are led to the view thatwias just assumed by everyone
that Mr Yates was right and that, based only oty #rad on what Mr Pinel had
said, the‘clear and precise’in the same way’ condition was regarded as
having been breached. We do not have any evidiratehe attitude in the
Department we were told about, to the effect th&LRvas seen as a
‘nuisance’, contributed to the rapid decision-makthat followed Mr Yates’
first complaint about RSL.

What is clear is that the concept of ‘intensifioatiof use’ in planning terms
was not widely understood in the Department (aseitainly should have
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been). We established that there was no sourpeoperly documented advice
on this or other such subjects in the Departmenthich officers could turn.

We invited officers to explain to us the conceptintensification’ and how it
related to the RSL case. The answer we were ghas) in essence, that the
fundamental nature of the work done by RSL at Heattme Farm had
changed compared with what had been done at Laid?ralt was now a
different and more intensive operation. In suppmdrthis it was said that a
major increase in the number of skips processethatsite constituted a
relevant intensification, which was impermissibleen the relevant planning
condition. This was in line with the letter of hOvlay described above, and
subsequent reports by the Department. But totusust be said, it was from
first principles an extremely unconvincing line afgument that, in much of
the evidence we received, came across more lildtampt to avoid admitting
that the ‘in the same way’ condition and the applhoadopted on it in May
2006 had been ill-judged and wrong.

In another ‘enforcement’ case in play in the lapart of 2006, which also
involved a company that processed mixed skip loddisTownsend, line
manager to Mrs Ashworth and one of the officersaapptly consulted by
Mr Porter at an early stage, gave advice to anreafoent officer colleague on
‘intensification’ as follows —

‘Intensification.

‘Whether that use has changed to a point whereamgé of use has
taken place through intensification is more diffido gauge. There
is no clear way of assessing this. It is clearlgatter of judgment
and fact and degree but the onus in my view isriglagoon the

department to demonstrate that such a use haslglésten place,

if it considers any action is justifiable.

‘We have clearly accepted a long series of comrakuses on this
site... Having accepted these commercial usewam appear to

have accepted a recycling use. Once the applioaas aware of

that it seems reasonable to me that he allowedbhisiness to
expand within the constraints of the authorisedaaraf he happens
to have the ability to produce material more quyctian he did at
the outset | am not convinced that this can be gaidbe an

intensification of use which constitutes a chanfjase. If someone
operated a shop which at first only had 2 or 3 oustrs a day but
then because they changed what they were selliagarsed the
number of customers to 10 to 20 | would still reyéine use of the
building as being retail.’

9.33 Had this lucid, and broadly contemporaneous, exilan of the point at issue

been brought into play in all the discussions thatwere told occurred before
the letter of 10th May to RSL was drafted, evenighihwell have taken a
rather different, and better, turn. Instead, tieeve advanced on the subject by
several officers (not including Mr Townsend) whea asked about it during
and after one of our hearings undeniably seemedbetoquite confused,
including on whether there was or wasn’t case lavhe subject. This left us
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not unconcerned about the exact nature and exteriheo debate in the
Department in the days before the formal letteR8L was written on 10th
May.

Alleged ‘intensification’ by RSL was, in our viewjmply a straightforward
increase in the business volume of already wellldished skip storage and
sorting activities. It was a return to full onesgorting as had been the norm at
RSL’s first site, Home Farm, and after partial mi@tion of the same at La
Prairie, where about half of the firm’s sorting wamtracted out owing to the
size of the site. The fact that one mechanicajeligvas deployed to increase
the efficiency and safety of the same establishetgss was an irrelevant
consideration in relation to the conditions of @05 permit, whatever its
noise impact might have been; but in any evenggatihad been used by RSL
at La Prairie too.

In any event, the evidence base for the Departmepdsition was not
satisfactorily constructed. RSL’s practice at HoRam had been to sort all
mixed loads on site, albeit that we do not knowc@&y how many loads were
sorted during those early years. Evidence from’RBusiness records that we
have reviewed shows that RSL was receiving aroandrtixed loads per week
during its period at La Prairie. Approximately thilese were sorted on site at
La Prairie during 2004—-05 and the other half subeated to Abbey Plant
owing to the physical constraints of the La Prasie®. Other evidence we
received corroborates both the sorting activitiaPrairie and the percentage
of loads directed to Abbey Plant. In the periodiAp June 2006 RSL was
processing an average of just over twenty-four ohigkip loads per week or
four-and-a-half per day at Heatherbrae Farm, based five-and-a-half day
working week. Furthermore, we are very clear tR&L had intentionally
stopped using Abbey Plant upon relocating to Hebhthe Farm because the
company was no longer affected by a shortage okiwgrspace and because
in-house sorting was the most profitable aspet¢hefbusiness. This reflected
the growth of a successful business in a then micsector of the economy,
RSL’s flourishing, to use Mr Porter’s term.

In light of the above, we consider that what offscelecided to regard as
‘intensification’ amounting to a change of use washing of the sort. They
had almost no La Prairie baseline save the andceadence from Mr Yates
himself, which we think unduly influenced what wdmne. The same goes for
the question of the digger. Instead the developsnen question were the
outcome of an established business model being dedeand refined over
time in response to changing circumstances andctmanic imperatives,
including those flowing from key States policiéSuch growth, moreover, was
entirely foreseeable when Mr Taylor’'s 2005 applaahad been initiated with
the Department’'s encouragement. But it was foreseen in 2005 because,
having decided to get the application approvediduithe Department did not
take time to reflect on what it had decided to dahink to ask the questions
that would have allowed it to form a proper undamging of the business it
was helping to relocate. If it wanted to limit R&b past levels of business
(and if that was a legitimate objective of the piag regime) it failed to
impose a requisite condition that might be aimeaichieving it.
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Had conditions been imposed of sufficient spedificperhaps, for example,
regarding digger usage time or setting some limitskip sorting volumes
exactly in line with the evident position at La il the line of argument
above might have been rather different. Imporyamilr and Mrs Pinel would
also have been able to make an informed decisioio aghether a move to
Heatherbrae was appropriate for their business rathver they should have
looked elsewhere. Their later problems would thase been avoided. As
things were, there was an entirely valid permiss$arskip storage and sorting
at Heatherbrae, properly not limited as to volunreneethod. But the
Department, faced with Mr Yates’ complaints, unfiodtely sought to argue
that there wasn't.

The clear sense we get from this initial episodethia narrative is that,
notwithstanding plenty of discussion among officerghin the Department, as
we were told, there was not much thinking done &lbe issues before
Mr Porter wrote to RSL on 10th May. It is veryilging to us that that was
only the ninth working day after Mr Yates’ firstroplaint and only the second
working day after RSL first knew about it. (Mr Tay| the holder of the
planning permission, knew nothing of the intendetloa until it had been
taken.) To us this implies serious systemic wes&n@ the Department,
starting, but not ending, with the absence of fdrpracedures governing the
enforcement process to which we have already dedtention. It also implies
to us that, whatever its merits or otherwise, Mtega complaint was acted
upon too precipitately, and in such a definitivenmer, for the natural justice
due by the authorities to Mrand Mrs Pinel, and My Taylor, to be

safeguarded. We return to the implications andsequences of this below.
For those three individuals they were, we regresiatyy far-reaching and costly.

By 18th May 2006 RSL had sought advice from itsyleasy Advocate Clarke of
Messrs Le Gallais & Luce, regarding the action agfait that had been put in
train by Mr Porter’s letter. This was RSL’s fiisicurring of legal costs as a
result of the Department’s actions. Meanwhile, phessure being applied by
Mr Yates continued. He e-mailed Mr Porter on 1Khy, in response to
Mr Porter's message of 10th May about what RSL badn told to do,
contending that failure to curtail RSL’s operatiwauld be plainly wrong and
unjust and that there was'level of frustration creeping in.What followed
suggests that the Department now seriously begandkle under the force of
Mr Yates’ communications and arguments and in smgdtbegan for sure,
probably without realising it, to allow its duty oimpartiality to be
undermined.

Mr Porter sought further advice from Mr Le GresteyMr Yates’ e-mail and a
meeting was held. This was the first meeting betwlIr Porter and Mr Le
Gresley on this matter to which we found any refeeson the Department’s
files. Mr Le Gresley endorsed the position alreadgpted by Mr Porter. In
an e-mail of 19th May 2006 Mr Porter then told Mat¥s that RSL would
probably submit a request for reconsideration ef 2005 permit conditions.
Mr Yates would of course be able to object to tass if it were a new
application. It was, we think, wrong for Mr Yatts have been told this. A
decision on submitting a ‘request for reconsiderdtwas for the holder of the
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permission, in this case Mr Taylor, and it is npparent from these various
communications that that was appreciated withinrtapartment.

It was such action, or inaction, that understangallve rise to suspicions on
the part of Mr and Mrs Pinel, and indeed of Mr Taylthat the Department’s
actions were, no doubt unwittingly, seeming to favdir Yates, although it
would be some time before they could get a cleagew in their own minds
about this from the papers discovered forwbesinagecase a year later. From
the files we have seen there is certainly somangevidence that, especially
because of the extent of the information being ¢@dsw Mr Yates, the
Department was already failing to ensure that inigléy was actively seen to
be in place. Without its being overtly realised those involved, the
Department was, through shortcomings in due proaedsa failure to analyse
the case and its history in the round, startingmpose a significant burden of
cost and worry upon Mr and Mrs Pinel.
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10.1

10.2

10.3

10.4

THE 2006 REQUEST FOR RECONSIDERATION

‘Request for reconsideration’, as a descriptiomafon taken on Mr Taylor's
2005 planning permission for RSL following Mr andrdWwates’ complaints
about noise, is a misnomer because there neveinmigt, any application by
him, Mr Taylor, as permit holder making such a esju The Department,
however, treated a letter from RSL’'s lawyers chagleg the enforcement
action put in train against RSL by Mr Porter’s éetas a formal application for
reconsideration in respect of Condition 1 (that tHeatherbrae Farm site
should operate ‘in the same way' as the La Praiie) and Condition 4
(restricted working hours, notably a starting timmé 8 a.m.). In order,
however, to seek to avoid confusion for the readethe paragraphs that
follow, we have kept the phrase in the title ofstiection and will use the
phrase ‘reconsideration application’ to cover eseduring, broadly, the
second half of 2006.

Mr and Mrs Pinel passed Mr Porter’'s enforcemertetatf 10th May 2006 to

Advocate Clarke who, having taken instructions, teo the Minister on 19th
May. He highlighted the difficulties RSL was exigacing in complying with

Condition 4: clients expected skips on site by @axk in the morning when
they themselves began work. He therefore saidRIgdt sought an extension
to the permitted working hours to enable an easdtart in the morning, and
occasional Sunday working. Advocate Clarke, howewent on to make it

abundantly clear that the assertion of ‘intensifard in Mr Porter’s letter was

not accepted and that use of the mechanical digggrnot contravene
Condition 1 of the 2005 permit.

The key part of his letter was as follows —

‘RSL are aware of the terms of the planning peigstied to them.
They are aware that no express provision was plagezh them to
use only manual labour to sort the skips. The exfee to the use of
the premises in the same manner as they used LidePiarather
illogical insofar as La Prairie was outside the maof the Planning
Department having last been alienated prior to 1964 RSL were
entitted to undertake such tasks as they wishedthen land.
Moreover, RSL did periodically employ such a medatamigger to
assist in the sorting of the skips [there].’

It is readily apparent from his letter that Advazé&larke did not even begin to
consider that it was to be regarded as a formdlagtipn on behalf of RSL. It
was a lawyer’s letter on behalf of clients aggrieu®y actions of a public
authority. The planning permission in question wasany event, not RSL'’s
but Mr Taylor’'s. Even putting that to one side, vAadate Clarke’s strong
challenge of principle on alleged ‘intensificatiarguld hardly have been taken
by any reasonable official or bystander to have miosed a request for
‘reconsideration’ of Condition 1 of the 2005 persis, which was entirely
satisfactory for RSL in an untouched state. Redenation in the manner
indicated in Mr Porter’s letter was not warrantled,said in terms, because the
planning permission already allowed what RSL wamglon pursuit of its
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business, namely the sorting of skips. The Depamtphowever, would not
have been forward in treating the letter as initgata request for
reconsideration of hours of working in isolation, Isng as Advocate Clarke
had been properly and promptly notified that thaswhe intended course of
action and had been able to comment on it, andrep &s there had also been
appropriate, prior, communication with Mr Taylordahis agreement secured.
But absolutely nothing was said to either, or irttleeMr and Mrs Pinel.

10.5 On 23rd May, Mr Le Gresley decided that Advocatark®#’s letter should be
treated as a formal request for reconsiderationCohditions 1 and 4 of
Mr Taylor's 2005 permission, notwithstanding AdvteaClarke’s overt
position in the letter that no change was needesboght to Condition 1. We
presume that this was done on the basis of hismpaxenversed about it with
Mr Porter and other colleagues. But the ignorifigoo failing to understand,
what the letter actually said on ‘intensificaticanid the not appreciating that
the permit holder had not even played a part in‘rdguest’ suggests that no-
one had bothered to read the letter with care ahdm it with deliberation.
But the starting-point, as, for example, Mr Poitrad noted in an e-mail of
18th May to Mr Yates was that, following his havidgcussed the matter at
length with Mr Le Gresley, there was agreement tiaaing considered all the
facts of the case the most appropriate coursetafraat the present time was
the ‘request for reconsideration’ route. So it wasthe frame whatever
Advocate Clarke’s letter actually said.

10.6 We note in passing that but three months beforévtimster had said in the
States that the Department would henceforth reirplanning applications
to be endorsed by the landowflethis was certainly not done in this instance.
We note also that this failure was akin to thakdah paragraph 7.5 above.

10.7 Mr Le Gresley allocated the case to Mrs Ashwortlth@sPlanning Officer for
the Heatherbrae Farm area and the file was madéalalea for public
inspection at Planning reception, as was normattipe for any application
received and accepted. This meant that Advocaek€k letter on behalf of
his client RSL, whose legal privilege the Departinehould have most
scrupulously respected, was now open to publiceaspn. Nothing of this
was said either to Advocate Clarke, Mr and Mrs RioeMr Taylor. The only
communication was a brief acknowledgment letteAttvocate Clarke dated
25th May 2006 (two days after Mr Le Gresley’'s dexido treat his letter as a
‘reconsideration application’) that revealed nothat all of what had been put
in train save for a planning application referemeember in the top corner,
whose significance, hardly surprisingly, was notedoat the law firm. It is
hard to overstate what astonishingly bad practice was on the part of the
Department.

10.8 On 25th May, the Minister first became aware of ttese. He wrote to
Mr Thorne to say that Constable Dupré of St Jotuh deked him to look into
RSL's case. He knew of Heatherbrae Farm and nibigdhe was vaguely

8 See Hansard Section 2.5 of 14th February 2006 coimgeapplications for telephone masts
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10.9

acquainted with Mr Taylor, but did not really knoabout the case.
Mr Thorne’s response was that ‘a nutshell the use has intensified from that
originally improved, and there has been a complaide said that Mr Porter
was dealing with it and would advise further. Mrrteo briefed the Minister by
e-mail later that day. Briefly describing the case said that all appeared to be
going well for RSL until a complaint was receivebrh the neighbour,
Advocate Yates. He went on to say thiir Yates has evidenced, through
friends adjacent to the previous site, that the gany has increased its rate of
skip sorting from 2 to 3 a week at the previoug $d¢ 5 to 8 a day at
Heatherbrae Farm...... To be fair to [RSL] they bacveased use of a
mechanical digger... and have done everything ieirtipower to pacify
Mr Yates... [RSL] has submitted a request this we#l increase the start
time... and to allow the use of a mechanical diggessort their increased
loads: This was not an entirely satisfactory brief ftvetMinister, not least
because it made no mention at all of Advocate @larkhallenge on the points
of principle about ‘intensification’ and use of tlikgger. It is also not
uninteresting to see that the complainant was deghras the source of
evidence for what happened at La Prairie.

The next day, 26th May 2006, Mr Yates went to tlep&rtment to inspect the
‘reconsideration application’, having been told waibat by Mr Porter.
(Mr Porter had said in his e-mail of 18th May to ¥ates that he would advise
him as soon as the ‘application’ was received.) Ydtes thus saw, quite
properly as far as he himself was concerned, thater letter of 19th May
from Le Gallais & Luce submitted on behalf of iteents, RSL to counter what
was seen as damaging and unwarranted enforcemdioh amgainst the
company.

10.10 Mr and Mrs Pinel, on the other hand, got to knowtld ‘reconsideration

application’ only almost a fortnight later when, tbeir amazement, they
happened to see it in the Department’s plannindicgions advertisement in
the JEP of 6th June 2006. Advocate Clarke and &jtor found out only
when Mr and Mrs Pinel told them what they had seethe newspaper. They,
of course, did not know that Mr Yates had alreaégrbable to see, on a public
file, the private letter from Le Gallais & Luce tioe Minister.

10.11 Le Gallais & Luce wrote again to the Department8h June expressing

concern about the advertisement and seeking amturgebstantive reply to
Advocate Clarke’s letter of 19th May. Mr Portespended by telephone the
next day. He recorded in a note on the file thahd explained that a decision
would ‘be issued later in Jurie. The issues of principle raised in and by
Advocate Clarke’s letter of 19th May were not addesl, notwithstanding the
prompt supplied by the further letter of 8th Juak;that had happened was
that the Department had made the letter public! Pigiter’s intervention was
not elucidated by any further communication by Mshworth to any of those
involved and the Department continued ‘processititg ‘reconsideration
application’ as it stood. We can describe thisyoas poor, thoughtless
administration.

10.12 On 26th May 2006 Mrs Ashworth wrote to Mr Binet Biealth Protection

about the ‘reconsideration application.” This dettlid not mention RSL by
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name and spoke in terms of a variation of a caodito allow mechanical
sorting of skips and to extend working hours. Nmd, however, was by now
well aware of RSL's operations at Heatherbrae Faraving gone to visit
Mr and Mrs Yates on 3rd May at their request. @mnJune he responded to
Mrs Ashworth opposing the application, saying faurhequivocally —

‘... My views are as follows:

‘1. The existing commercial operation is of a tyirely to cause
problems with noise, possibly cause problem [sighwemell
and falls into the category of operation that slbulot have
been permitted as per my comments on the applicatiothe
7th April 2005.

‘2. The mechanical sorting of skips has increadea niumber of
vehicle movements and number of skips sorted, fmiat
where the noise is a problem. The mechanical repmif skips
is opposed.

‘3. Any extension of business hours particularlyrlyean the
morning or on Saturday afternoons or on Sundays$Bank
Holidays will increase those noise problems asdediawith
the site and is opposed.’

10.13 Mr Binet referred to his having visited Mr and Mfates’ residence on 3rd
May but said that he had not taken noise measursnaeming that visit. He
instead cited measurements held on Health Protestiites concerning other,
non-specified sites that showed a high level ofaotpoise from skip sorting
and he conveyed the view based on this that RShésations were likely to
constitute a noise nuisance.

10.14 In the intervening period Mr and Mrs Yates, haviagen due advantage of the
opportunity that had arisen for them to see th&ederom RSL’s lawyers,
submitted representations to the Department agdimst ‘reconsideration
application’. So did several other neighbours. Tdylor told us that he
suspected that Mr Yates had encouraged his neighldoucommit pen to
paper. We observe only that the representationdemay those other
neighbours were broadly consistent in their stierajtopposition to RSL but
that none of them had objected to the 2005 planapmication or complained
about activity at Heatherbrae Farm during the piece year, despite the
boundary of the property of at least one of thosigero neighbours being
considerably closer to the actual site of RSL's rapens than Mr and
Mrs Yates'.

10.15 Mr Yates’ representations, dated 14th June, webstaatial: seven pages of
closely argued text addressed to the Minister, gogenot only his view of the
planning history to date, as reflected in his cas, but also the position in
relation to several Island Plan policies. He atatsed the question of
substantial amendment or full revocation of thenplag permission, under
Article 8 of the 1964 Planning Law which was sfilist, in force. Substantial
amendment, he ventured to suggest, could involveress limitation to
occasional skip sorting only and express prohibitcd mechanical sorting.
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Revocation, he argued, could be justified on tleigds that it was clear from
experience on the site sorting rubbish could nud, @ever had been able to be,
carried on in a way consistent with Island Planqgoes. It was hardly unlikely
that such a missive as this well-written lettexegi its semblance of gravitas,
would not be of some influence on the Departmeatiqularly as it pointed in
the same direction as officers involved had alreadbrtly leant.

10.16 RSL and Le Gallais & Luce learned that the ‘recdesation application’ was
to be considered by the Minister on 28th June 200Be involvement of the
Minister in reconsiderations was normal practicd anaccordance with the
delegation of functions agreement in place at theel! By this time Le
Gallais & Luce had decided to embrace the requesetonsideration process
instead of further challenging it. From Advocatirke’s evidence to us we
conclude that this was probably a pragmatic detisaixen on the basis that,
although there was a degree of suspicion at therigarding the effectualness
of the Department’s ‘reconsideration’ process,idt & least purport to offer a
method of resolving RSL’s problems and of divertsmme of the pressure
being applied by Mr Yates. As things turned ous twas probably not in
RSL’s best interests. Had Le Gallais & Luce as$ thwint pushed hard on the
key issues of principle raised by Advocate Clarkeluding the lawfulness of
the Department’s ‘ban’ on the use of the mechardmger, and challenged in
terms the extremely unsatisfactory way that higetedf 19th May had been
handled, we cannot but believe that it would habkged the Department to
think at least a bit harder than it did about wihatas doing. This might also
have forestalled some of the difficult debate #raued about noise levels and
how they should be measured and interpreted. A% Mr Yates was able
through his strong interventions, so it seems friba files, to make the
running on principles and on influencing the offeevolved.

10.17 On 22nd June 2006 Advocate Clarke wrote to the eyt to rebut a
number of the representations made by the neigsbagainst RSL and to
comment on the correspondence to date includindg@ibkt's letter noted at
paragraph 10.11 above. In relation to the volufmeding conducted, he said
that the level of activity at Heatherbrae Farm wilofllictuate in response to
demand for mixed load sorting. He emphasisedtheassertion — which was
central to Mr Yates’ line of argument and had beessumed in the recent
briefing for the Minister — that the level of adtiwon the Heatherbrae Farm
site was significantly in excess of that undertakain La Prairie was
unevidenced, and denied. He also strongly argbatithe comparison with
other skip sorting sites regarding noise that MraBihad drawn in his letter of
9th June had the potential to mislead the Minisarause other skip operators
were known to operate on a larger scale than R3¢.made the point firmly,
in responding to Mr Yates’' suggestion that the MNbei should consider
revoking the 2005 permit altogether, that the pmsiin law was that the
permit should be interpreted on the basis of thedwavritten in it, with no
reference to extraneous evidence. No respondeiddetter was prepared in
the Department and, in the event, a decision on ‘tkeonsideration

9 States of Jersey Law 2005: Delegation of FunctioR&anning and Environment (R.5/2006)
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application’ was deferred. No reason for this \weasffered either to RSL or
Le Gallais & Luce. We draw from the files the cluston that those
concerned in the Department were simply not readprbceed for various
prosaic reasons, including the absence of certaimimers of staff on holiday.
But perhaps, too, the difficulty of the case wasvgihg through.

10.18 In the meantime, the restriction on use of the raewal digger that had been
‘imposed’ by Mr Porter’s letter continued to be eb&d by RSL. To
minimise the impact on business, RSL hired additicstaff. The cost to the
company of doing so exceeded £9,000 before therideration application’
was finally heard by the Minister. Apart from l&agito much uncertainty for
Mr and Mrs Pinel, the Department’s actions, inchgdthe mere delay on the
‘reconsideration’, were also impacting financiadly RSL.

10.19 Looking at the course of events in July and Audl@§16 we do get the sense
that the Department was beginning to realise, albeiatedly, that it had a
difficult case on its hands, although we do natkithat those concerned really
understood, or even stopped to give thought torghkimpact of their actions
on RSL as a business. Mrs Pinel had contactedavteiPquestioning whether
Mr Yates had been given more information by the @&pent than he was
entitled to receive. Mr Porter recorded in hisesothat this wasnonsense’
but, as already indicated, we fear that our thonotgyiew of the evidence
supports Mrs Pinel’s intuitive view. The then DgpiA.D. Lewis of St John
had also become involved. He felt that the suspensf mechanical sorting
imposed by the Department should be lifted untdhstime as the alleged
noise nuisance had either been proved or disprovethis prompted
Mrs Ashworth to ask Health Protection to obtaincsfpe noise readings from
Mr and Mrs Yates’ home with some urgency in ordeenable her to complete
her report on the ‘reconsideration’. She e-ntbMr Binet accordingly, who
advised that he would visit Heatherbrae Farm orh 2Bily. Mr Binet,
however, added, importantly, that Plannisgduld not rely on measurements
aloné to prove or disprove the existence of noise migsa

10.20 During this same period the Minister sought to ¢tapk from determining the
‘reconsideration application’. The file suggeditattthis was because he had
been acquainted with Mr Taylor for many years, ialbet closely, as he had
pointed out in his note to Mr Thorne on 25th Makiag for information about
RSL’s case. On 21st July 2006 Mrs Ashworth wrotée Gallais & Luce to
say that Senator Ozouf (then Minister for Economevelopment) would
determine the matter because of a conflict of egeaffecting the Minister. In
fact, Senator Ozouf played no part in determinhrggrnatter and he told us that
he could not recollect the moment. By 25th Au@@6 the supposed conflict
of interest appeared to have been resolved andVihester for Planning
reassumed responsibility. This was, however, eftre the change had lifted
the spirits of Mr and Mrs Pinel, by whom SenatoroOfzwas held in high
regard. We assume that this toing and froing, MrnelAshworth’s letter, were
prompted by robust discussion within the Departm#wt included the
Minister, but nothing was documented. Particula@riyinvolved the Minister
it should have been, if only to provide a reasomabiplanation to RSL and
other parties why the determination had been ddlaye
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10.21 One factor in the delay was the simple difficulfyocochestrating a site visit.
Another was continuing exchanges with Health Ptaieavith the aim, on the
Department’s part, of a definitive position beireached on whether RSL’s
operations constituted a noise nuisance. The sorelence on file suggests
that the Department was looking for evidence tleauiring a reversion to
hand sorting by RSL (as Mr Yates had sought, amathgr things) would
curtail the alleged problem. Such a response t&alth Protection would no
doubt have been seen to help not only to justiéy2005 permit’s ‘in the same
way' condition but also the position on ‘intens#ton’ taken by the
Department following the complaints. What came kbdoom Health
Protection was a view, supported by indicative @omseasurements, that
RSL’s machine sorting activities certainly did ctinge a problem, that
reverting to hand sorting might still result in goleants and that the 2005
permit should not have been granted in the firat@l The Department was
being backed into an uncomfortable corner.

10.22 Mr Taylor told us that he believed he was misledudtihe status of the noise
readings taken on his property by Mr Binet durihg tperiod. He said that
Mr Binet had told him that the measurements he te&sg were purely
advisory and ‘not to go to court with This was not disputed by Mr Binet in
his evidence to us and indeed it tallies with whatBinet had carefully
indicated to Mrs Ashworth about the limitations dhe use of such
measurements. But, as we set out later in ounteipe Department failed to
take these qualifications into proper account andtead, took Mr Binet's
readings, without qualification, as proof of a morsuisance. Nor did it clear
with him how his views were presented in its formegort to the Minister on
which decision-making would be based. (We were byldhe Department that
this was not normal practice.) The readings wése given by Mr Binet to the
expert noise consultants engaged by Mr Yates ipgpedion for his legal
actions and were eventually presented to the ROgairt as part of his case
against RSL, albeit that they were supplementedtbgr measurements by the
time the Court heard the case. The data was afggisd by the Department
to Le Gallais & Luce so there was not a problentbafance’ so to speak. We
do, however, judge that the Department allowedc# & clarity to develop
about the purpose of the noise readings it wasirsgétom Health Protection,
and imbued them with a sense of over-precisiothabmore was perhaps read
into them by the Department to seek to justifypitsition than was warranted
by the evidence they presented. It was a subjeetthat by its very nature was
hardly exoteric, thus requiring particularly higkarsdards of analysis and
précis where drawn or relied upon in documentgobird.

10.23 Advice Mr Binet gave to the Department during tpisriod at the latter’s
request referred in particular to the applicatibmaise rating curve NR40. In
written correspondence dated 13th July 2006, MeBiclarified his initial
written response to the ‘reconsideration applicatio His advice to the
Department was consistent; that a 10dBA increasendise levels when
compared with the background noise level woulddath that noise nuisance
was likely’ to be caused. He reinforced the point on 7thust@006 when
he told Mrs Ashworth —
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‘Noise from an industrial or commercial site whehe background
level is 40dBA should not exceed a noise ratingewf NR40 at
1 metre from the site boundary. There is no ddbhbt [t]his is
exceeded by the existing operation.’

10.24 NR40 is one of a series of Noise Rating Curve nresmsents accepted in
European countries for assigning a particular gattna noise spectrum. It is,
we understand, a measure applied regularly in tingetd Kingdom and
elsewhere in respect of planning applications #&staurants, nightclubs and
other light commercial uses on sites with adjacesitdential properties. Less
stringent Noise Rating Curves (which permit higdecibel readings) can be
applied in areas with more intense commercial ayid Engineering uses or in
other places where the background noise is gréatart with; more stringent
ones would be applied to, say, rural areas whetkgoaund noise was lower.
Thus the test in relation to the impact of noiserfra specific source, such as a
skip sorting operation, would be related not to #iesolute level of noise
produced but to how a given noise impacted in tmenediate or local
environment. A distinction would be drawn betwgmrmanent sources of
noise such as factories or plant and temporarycssusuch as construction
sites. Health Protection advised us that the NRenmting curve approach
had a wide measure of general support internatypaaiong its ilk.

10.25 This advice appears to have been in line with &ritStandard BS 4142:
1997 — “Rating Industrial Noise Affecting Mixed Reésntial and Industrial
Areas,” which would later be cited in the Royal @oduring thevoisinage
case. BS4142: 1997, however, is not a definittaadard in terms of being
used in identifying a potential statutory nuisaramed, in fairness, Health
Protection never claimed that it was. Instead,uwderstood, it was regarded
as yielding background information to help asséssexpected likelihood of
complaint in a particular area. This may all beutht to help explain why the
subject is a little esoteric, and thus why great agas needed in utilising it
properly in regulatory decision-making.

10.26 Mr Binet's advice of 7th August cited in paragrddh23 above is worth
careful note because the Department came to pusidsnable, probably
untoward, weight on it in respect of RSL’s caseis tHse of ‘should’ in the
third person perhaps tended to invest the stateat®mnit not exceeding NR40
with more formal authority than it actually owneuht least since Mr Binet had
told Mr Taylor that his readings were only advisofjhe Department certainly
saw the statement as authoritative. It followst tetame qualification of
Mr Binet's second sentence might have been desirablmake clear that the
opinion it expressed, while reflecting his bestfpssional judgement as an
Environmental Health Officer considering an indigtior commercial site
with a background noise level of roughly 40dBA, veaiy that, an opinion, in
a situation where no absolute or definite, adopstandards were involved.
Mr Binet had, however, indeed written to this effearlier in his exchanges
with Mrs Ashworth, and Mr Pritchard, his seniorio#fr at Health Protection,
echoed the sentiment perhaps more forcefully irssgbent correspondence
with the Department. It is evident that the pdiate constant repetition.

64



10.27 The comments we make above are not in any waydeteno be aspersory
about the advice offered by Health Protection, Whiee think was provided
carefully and professionally; rather we make themoider to illumine our
main point that the Department’s assessment oaitivice should have been
more circumspect than it was, and its presentatibthe same in reports
cleared in final draft with Health Protection féwetavoidance of any doubt, or
simply lifted verbatim.

10.28 By 11th September 2006 Mrs Ashworth had compleadwritten report for
the Minister on the ‘reconsideration applicatiorieaving aside the status of
the ‘application’ itself, we have formed the vietat this report, which was
endorsed by Mr Le Gresley, was most extremely wantin a manner and to
an extent that underlines our judgement that thpaBment at this time was
simply not really thinking about what it was doimgpursuing RSL.

10.29 The body of the report had several main shortcosing

(@) in maintaining the line that RSL was operamugside the terms of the
2005 permit because of a ‘material intensificatidruse’ it offered no
analysis of ‘intensification’ as a planning concapt it did not adduce
verificatory evidence to support the claim of adddintensification’;

(b) it failed to acknowledge that RSL had sortegpslkat both the Home
Farm and La Prairie sites, irrespective of whethwt use was
‘authorised’ or not;

(c) Health Protection had not been given an oppdtstto comment on
the way its technical noise data was presented,tlamcconclusions
drawn from that data were more definitive than ¢ke@ence allowed.
The paper paraphrased a range of Mr Binet's conmsnant then
concluded thatthese levels [were] certainly high enough to cause
nuisance and to lead to complaints’.....the reportd the
Environmental Health Officer clear[ly] prove thahdre is a noise
nuisance problem.”

(d) it omitted to mention that Mr and Mrs Yates'operty was further
away from the area of Heatherbrae Farm occupield3ly than that of
another neighbouring resident, who should have beane affected by
any noise.

10.30 More generally the report did not present the glagniistory satisfactorily, in
a way that would assist the Minister, or any otieader, to understand that the
history was problematic and disputed, factually aswhceptually. For
example, it referred to the size of RSL'’s lorry ahkip fleet tendentiously, and
it presented the important points made by AdvoGiseke about the nature of
the 2005 permission out of context, lining themyotd a negative comment
that it [was] not consideredthat the 2005 permissiongave RSL carte
blanche to operate in such a manner as to causeoigennuisance to
[neighbours]. That was, we think, a particularly unfair comrhefhere was
not a glimmer of recognition that the Departmenymat have played its hand
as well as it should in giving the permission ia fhist place.
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10.31 In her evidence to us Mrs Ashworth revealed themdio which she had relied
on what Mr Porter had recorded about ‘intensifmatfollowing his one initial
conversation with Mr Pinel at Heatherbrae Farm oth Blay 2006. This,
together with the assertions made at that time by#es, was what the report
relied upon to conclude that RSL had indeed infetsthe use. No pros and
cons were weighed, and, as noted, the conceptteh'sification’ in a planning
context was not in any way explored.

10.32 The report also said that Mr Taylor should havenbaeare in 2005 thathe
issue of noise had been raised as a potential probby Health Protection.
This was unfair and misleading. In 2005 Mr Taylwad reacted to the
Department’s approach to him, not the reverse. Téport failed to
acknowledge that Health Protection was informedyoaof a proposed
‘commercial’ use, with no mention of skip sortiragd that Health Protection’s
comments at the time were consequently genericr, dartainly, could or
would RSL have known. Given the particular circtemses, Mr Taylor was
fully entitled to believe that before his applicati was approved the
Department would have properly considered adviceived from consultees
such as Health Protection before concluding, ahdit that RSL’s use of the
site would not cause a nuisance.

10.33 But we reserve our strongest criticism for the nag@endation at the end of the
report. This needs to be quoted in full —

‘The reports of the Environmental Health Officeeanly prove that
there is a noise nuisance problem to neighbouriegidential
occupiers, emanating from both the manual and m@&chasorting
of skips combined with increased traffic movements.

‘Refuse the request for manual and mechanical grtand

extended operational hours and serve notice toed#as use of the
site on the ground of unacceptable noise nuisanagetghbouring

residential occupiers.

‘Reasons

‘The hand and mechanical sorting of skips combinghl increased
traffic movements results in an unacceptable naisesance to
neighbouring residential occupiers.’

10.34 Mr Le Gresley signed this off on the same page, twohree inches below
these words. Just above them, at the end of pheartrat was noted that the
Parish of St John was supportive of both mechamipatations and extended
hours but that this becamerélevant if the use ceased entirely.

10.35 We have found it difficult to find the right worde describe our reaction to
this recommendation and it is probably best thapdaks for itself. Had the
report sought to argue that the 2005 planning pe=iom be revoked, and
brought into play the legal and financial conseaesrof that (to the taxpayer
as well as RSL) in considered analysis, then atleae could have argued
about the point on its merits. But this just appdaso to speak, out of the
blue. What on earth, we asked ourselves, was #gpafment thinking? What
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bothers us, though, is that, if it was not simplypm@duct of poor or no

thinking, it might not have been unlinked eitherth® Department’s view,

which was freely admitted to us, that RSL was asamce’ to it, or to the fact

that Mr Yates had put forward, in his representatiof 14th June, the idea of
revocation. There was nothing else on the filtheosame effect and it is quite
hard not to presume that the Department simply tedopis idea because it
was there in print, just a few sheets down.

10.36 The report was prepared for the Minister. We comai$ robust response to
the report shortly, and will comment further abotite Department’s
recommendation in our conclusions.

10.37 Mrs Ashworth’s prepared her report for the Minigeronsideration ahead of a
site visit booked for 20th September 2006, the Btari having agreed to a site
visit as part of the ‘reconsideration.” Mrs Ashwoworked on the assumption
that, as normal, once signed off by the Assistargédior, her report would be
made public on the Department’'s website and thhkbwing the site visit
(which she had intended to cover both HeatherbraemFand Mr Yates’
residence next door) there would be a public mgetinthe Department to
consider the decision to be made.

10.38 Publication of Mrs Ashworth’s paper and advertisoighe meeting at which it
would be considered should have been a straighdfichpractice in accordance
with the Code of Practice on Public Access to @dfienformation. Yet the
report was not put on the States website, nor glacea public agenda for a
scheduled and advertised public ministerial headghghe kind the Minister
had voluntarily committed to hold following the iatluction of the new Law
(the first of which had taken place two monthsiegrl Nor was the site visit
advertised. Le Gallais & Luce, whom the PlannirgpBrtment had deemed to
be RSL'’s agent, did not receive a copy.

10.39 Less than one week before the planned site visiYdes e-mailed another
complaint to the Department, this time assertingf the mechanical digger
was back in use and complaining that the Departsienforcement activities
were less than adequate. It is not evident thatdbmplaint was investigated
by the Department. Mrs Pinel told us that the rdigiger was not back in use
at this point; RSL was concerned, she said, to dlbelorter’s instruction not
to use it. She believed that what Mrand Mrs Yasasv or heard was
contractor’'s plant that was brought in once to reen@ pile of rubble
accumulated in part because the mini-digger had batof action.

10.40 A point to be noted at this stage is that the Rlanand Building (Jersey) Law
2002 came into force on 1st July 2002. This hatbua important procedural
implications, including about limited powers to o&e planning permissions,
but for immediate purposes its impact on the mawhdvlinisterial decision-
making on planning applications is of some sigatfice to our narrative. It
certainly influenced the Minister's approach to theminent site visit, to the
extent that he felt well able to depart from theaagements made by his
officers. Mrs Ashworth indicated to us that sheswat consciously aware at
this time of the changes ushered in by the new Lahich, when read in
isolation, gave the Minister rather greater freedrmanoeuvre in the way he
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decided planning applications. We sense that ther garties involved were
equally somewhat unaware of the change introdugdtidonew Law.

10.41 The Minister carried out the site visit as planmed 20th September 2006.
Also present were Mr and Mrs Pinel, Mr Taylor, Myshworth, Mr Porter,
Mr Binet and Mr Pritchard.

10.42 Evidence we received confirmed that the Ministeita at the site visit was to
seek to find a compromise solution to the satigfacdf RSL, Mr Taylor, and
Mr and Mrs Yates. It comes over clearly that hie &as to be helpful. With
his new powers in mind, he had not gone to Heather-arm with the
intention of limiting himself only to ascertaininige features of the site and its
surroundings, as would have been the case at dititnaal’ site visit of the
kind for which Mrs Ashworth thought she was prepgri Nor had he
committed to determining the two elements of teednsideration application’
on RSL’s hours of work and use of the digger.

10.43 With the foregoing in mind we learned that durihg wisit officers gave oral
reports on-site, various potential options werd&ddlthrough and reference
was made to the strength of opposition from Mr ¥aténdeed, three of those
present at the visit said in their evidence to het the Minister described
Mr Yates as arhoanet. The conclusion reached on-site by the Ministais
definitely not to agree the untoward recommendation in Mrs Astivier
report. In evidence to us, the Minister recolld¢téellingly, in what was
evidently a direct reference to the report, thatMas very reluctant at all times
‘to issue any orders that would prevent the Pinflsm operating their
business, to the frustration of officersWe utterly commend his rejection of
the recommendation put before him by the Department

10.44 His considered view was that the only viable wayfrd would be for a new
planning application to be submitted for the rogfover of the former silage
clamp area from where RSL now operated. He saigttnat he remembered
emphasising that it would be important to ensueg¢ fuch a scheme actually
worked in terms of reducing noise to below whattéened the ‘statutory’
limits; and acoustic testing would be necessamnisure this. This was hardly
unrealistic, even if quite a tall order. Mr Taylotterpreted the Minister's
saying this in a forceful manner as, in his, Mr [bag, eyes, an instruction:
the Minister, he told us, said to himght, you will just have to roof it over
This was in response, Mr Taylor recollected, to phenning officers present
being ‘adamant that there [was] no other site on the Idld@or [RSL])’
Mr Taylor, having challenged the Minister on thgthicost of his roofing-over
suggestion, said that he was told by the Ministeam telling you to roof it
over. That is what my instructions dre

10.45 In a subsequent note to the Committee the Miniséad again that he had
made clear his support for roofing over was subjaxrt‘an essential
independent acoustic study being undertaken toircorthat the roof would
bring the operation within the statutory limits Bhvironmental Protection
[sic] Those were probably not the exact wordsduse the day but their gist
Is supported by Mr Pritchard’s evidence to us @ thiscussion’s focus on
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10.46

10.47

10.48

different possible solutions, of which roofing-ovavas the one most
prominently considered.

Mr Taylor told us that he regarded this as an asw@ for him to proceed
safely with what was evidently likely to be a caviersial planning application
as well as a costly project. The Minister laiges# in his evidence to us on the
caveat he had given about the need to ensure disd requirements were met
but also said —

‘...I do remember giving a very clear indicatidrat if it was going
to resolve the problems | was perfectly happy v@ @ consent and
| would take responsibility myself.’

This was a more than good enough basis on whicklfdraylor to proceed.

The proceedings at the site visit were interruptédn Mrs Ashworth, so it
was thought by others present, was rung up on hailentelephone by
Mr Yates. Mrs Ashworth, however, thought it walmbly a call from
someone at the office passing on a message froroorarerning, Mr Yates.
She reported to the Minister in the hearing of ¢hassembled that Mr Yates
wished the Minister to visit his residence too a# pf the site visit. This was
in fact part of the plan for the visit, being not#dthe head of Mrs Ashworth’s
report. The Minister declined to do so, firmly wee told, but once he had
departed Mrs Ashworth and Mr Porter themselves weictll on Mr Yates in
substitution.

As noted, the Minister did not accept the recommaénd in Mrs Ashworth’s
report. Far from it. Mrand Mrs Pinel though, uoking of the
recommendation in the unpublished report that &LR skip sorting should
cease, said to us that after the Minister hadN&fPorter remarked to them
that he was surprised by the outcome because hehbadht the Minister
would ‘close them down(the implication being that he was aware of the
recommendation). But the Minister did make somasiens on the spot. Our
best interpretation of these is that he partialjused the ‘reconsideration
application’ by declining to agree to an extenswrRSL's operating hours.
But equally he declined to confirm refusal of thhantom’ request to vary
Condition 1 of the 2005 permit. Instead he calkedalt to any further
enforcement action against RSL for three monthsviged that RSL, in
conjunction with Mr Taylor, sought professional astic advice and reported
the outcome of that advice to the Department. Was in line with the view
he had expressed about the roofing-over option.redtconditions were
effectively imposed —

€)) RSL would be deemed authorised to sort skipshar@cally between
10.00 a.m. and 12.30 p.m. on Mondays to Fridaysg;onl

(b) the Minister retained the right to withdraw méssion to sort skips
mechanically in the event that he identified a nieedo so;

(c) RSL'’s vehicles would be permitted to enter ard the site using only
a specific route between two storage sheds, thedekarting lorries
away from the boundary with Mr and Mrs Yates’ pnape
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10.49

10.50

10.51

10.52

Mr and Mrs Pinel, and Mr Taylor, all said to usttiizey found the site visit
rather troubling. All three were somewhat surgtigbat Mr Yates knew

Mrs Ashworth’s mobile telephone number (if that wiasleed the case).
Mr Taylor was also quick to realise that the Miar& ‘instruction’ had a very

significant financial implication for him and for3® in terms of application

fees, acoustic advice and construction costs. Winatever, the three did not
know was that the Minister had acted positivelytheir interest by ignoring

the Department’'s recommendation to him that alp Sarting should cease,
whether manual or mechanical, a decision whickgkén and if it could have
been implemented, would have destroyed RSL’s basiaea stroke and given
advantage to its competitors.

We started by also being not entirely untroubledualthe site visit. As

already noted, it was not a standard visit. It watsadvertised, the report for it
was not made public, and the conduct of it breaghstdabout every rule in the
Department’s existing (pre-2002 Law) book relatiogite visits. Importantly,

moreover, the ‘decisions’ arising from it were netorded, although we
learned that there had been a brief meeting weghMimister, later, back at the
Department to ratify, so to speak, what had beerddd.

We were a little less troubled when we realisedt tthee Minister had
approached the visit from the perspective of his pewers, which, broadly,
gave him the power to set down procedure for degiglanning applications.
The problem perhaps was that not only had officetsquite caught up with
this change (save for Mr Porter who creditablyeaserged from his evidence,
had appreciated that the Minister was entitled takendecisions there and
then), but also that no guidance had been proffeydatie Minister or set down
by the Department as to the significant changeakesision-making procedures
ushered in by the new law. So uncertainty reigreédeast among everyone
except the Minister himself, as to what was meetuoh a situation because
standards of conduct for the Minister and the HraprApplications Panel
(PAP), which had superseded the PSC at the commmamteof Ministerial
government, appeared to remain regulated by the BdesnCode of Conduct
for Development Control. The version of this thamained in force at the
time (insofar as it had not been updated or witwdjahad, we were told by
the Department, been adopted by the Minister aadrttmbers of the Panel at
a meeting on 19th January 2006, and it had not beaawed after the new
law came into force on 1st July. We note, howethet the decision to adopt
it had not been formally recorded as a Ministdbatision or mentioned in the
minutes of the Panel. Moreover, and in contrastht which had been
approved by the preceding EPSC of which SenatouD&as President, we
are not clear that the most recent version of tbdeCof Conduct was ever
made public.

Paragraphs 10-19 of the Code of Conduct say that —

€)) the purpose of a Planning site visit is priatipfact-finding;
(b) officers will keep written records of site \si
(© no discussion of the merits of the case is [t
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10.53

(d) the Minister or the PAP may invite oral presgioins by applicants or
objectors;

(e) the Minister or PAP should refrain from makicgmments that could
create an impression, if observed by an outsidéypé#nat he had
already formed a view on the merits of an applergtand

() a decision should not be made at the site.visit

The Minister put it to us that, as a single decisiaker under the new law, he
was not bound by the Code of Conduct once thahkvcome into force. We
cannot disagree with that. But he recognised tfeetainty as to the status of
the Code of Conduct and the need for best pradticeg site visits® He told
us that he was going to create a new code, spé¢aifiee Minister. That seems
to be a very good idea.

There do remain two other procedural points aridnmogn this episode on
which we should briefly comment. First, we posed tuestion whether the
Minister was empowered, in the context of the is#t, to decide to refuse to
vary RSL’s hours of work. He replied that he wag virtue of Article 21 of
the 2002 Law, which provides that the Minister ncapsider an application to
vary conditions attaching to an extant planninghpssion. We accept that.
But the power under Article 21 does not appearstboube unfettered, since it
applies, per Article 21(1), only where a person Molike’ a condition
removed or varied. Thus, had the Minister made@stbn in respect of the
‘phantom’ request for reconsideration of Conditionf the 2005 permission,
because Mr Taylor or RSL would not have ‘likedhé& might not have been so
empowered. It does not seem that any attention gixgen to this in the
preparation of Mrs Ashworth’s report, and we stignguspect that the
Department simply had not thought about it.

10.54 Secondly, the decisions taken by the Minister oth 2Beptember were not

recorded as a Ministerial Decision under rules emg=d to the States in
October 2005 (R.C.80/2005). These included thevipian that while a

Minister might indicate her or his intent verbally,decision was made only
when the Ministerial Decision itself was signedhisTimportant element of
procedure was overlooked at the time, the additinegative consequence of
which was that Mrs Ashworth’s report to the Ministemained unpublished.

The position, moreover, has never been rectifitdpagh we did find a rough
draft of a decision document on file. So one migsik hypothetically what
indeed were the proper decisions made on 20th ®éete even though we
believe we know what it was actually decided to de raise this not only
because of its obvious importance for good adnratisin, but also because
the same problem occurred again in RSL’'s case anf@nths later, more
seriously (paragraphs 12.12-12.13 below). By ftimie, the States had

%n this regard, we note that the then Assistantistiéim appeared to be following the 2006 Code of
Conduct when she conducted her own site visit tahéehrae Farm in April 2008

1 Ministerial Decisions not classified as exempt frpublication under the Code of Practice on
Public Access to Official Information are publishedwww.gov.jetogether with, in most cases, the
officer report on which the Minister based his er becision
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received a further report on this subject (R.C.08& 4th December 2006)
which tightened the procedures a little furthergluding placing personal
responsibility on Ministers for ensuring that thies were followed as well as
on Chief Officers for their proper implementation.

10.55 The Minister’s decisions were communicated to bdthyates and Le Gallais
& Luce acting for RSL. Mr Yates got to know of thdirst when Mr Porter e-
mailed him the following day, though we think hesaapprised of the main
elements by Mrs Ashworth and Mr Porter when thdiedaon him during the
site visit. Paragraph 31 of the Members’ Code @ihdiict declares that
decisions will be communicated first to applicants.RSL’s lawyers were,
however, made to wait a further 6 days before Msbworth sent a letter. Her
reporting of the decisions included additional ps@mns not cited in the e-malil
sent to Mr Yates. This was because she had by hegived subsequent
advice from Mr Pritchard of Health Protection, whied urged the Department
to prohibit certain additional activities, includirthe burning of waste on site.
There is nothing on file to suggest that thesetawdil conditions were put to
the Minister for his agreement or that Mr Tayloce®ed any communication
on the matter from the Department, and we questiby it acceded to this
marginal request after the event. It was also tisfaatory that once again,
even if unwittingly, preference was given to infangn Mr Yates as a third
party over the actual permit holder and RSL, to mhand which the
Minister’s decisions were directed.
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11

111

11.2

11.3

11.4

11.5

THE PRELUDE TO THE ENFORCEMENT NOTICE

It is evident that following the site visit and ¢&@ons taken on 20th September
2006 there was aggrievement all round.

Mr Taylor was, with some justification, becomingiieasingly annoyed. His
neighbour, Mr Yates, was complaining vehemently utb® tenant on his,
Mr Taylor’s, land who was there only because thenRing Department had
asked him to facilitate it. Moreover the Departineeemed to him to be
particularly receptive to Mr Yates’ complaints, &w that was not in our
opinion without substance. He was now faced wdteptially large costs for
roofing-over works pursuant to the Minister’s ‘ingttion’ during the site visit,
adding to other costs arising directly from theecasich as for obtaining
professional acoustic advice.

Mr and Mrs Pinel, equally with some justificatiowere both puzzled and
cross. They had moved from La Prairie to Heatlarlifarm in good faith

with the full and active support of the Departmehgy knew that they had a
legitimate planning permission to sort and storpsslout nonetheless found
themselves obliged by the Department to go throaglreconsideration

application’ for which neither they nor Mr Tayloradh ever applied, but on
which the future of their business depended. dtred to them as if they had
unfairly been cast in the role of villain through ‘®nforcement’ process that
to start with they had accepted in good faith bhtclw was now beginning to
seem arbitrary. They too sensed that the Depattmaa not being wholly

impartial in its separate dealings with them and¥YMdtes (although they did
not at this stage have the full picture on thig)eyr were also now beginning to
incur quite sizeable legal costs from having ty @h Le Gallais & Luce to

respond to the pressure that both the Departmedt,Mr and Mrs Yates as
complainants, were bringing to bear on them.

Mr and Mrs Yates, again not without some justifizatfrom their perspective,
had clearly become exasperated with what they p@ddo be the failure of
officialdom to do anything about the alleged nug&of which they had now
been complaining for six months or more. Indehdirtearlier ‘success’ when
Mr Porter acted promptly on their complaint and Erepartment obliged RSL
to stop using its mini-digger had been overturnsd, to speak, by the
Minister's decisions taken during the site visitdefer any action for three
months and to ‘authorise’ use of the digger agan Jkip sorting during
weekday mornings.

Mr Yates challenged the lawfulness of the Minigedecisions when, very
shortly after the September site visit, he spokan e-mailed Mr Porter. He
posed some hard questions about the process tthdtclea followed, although
even he did not bring the new Law into play. Mté&&also sought a meeting
with the Minister for him to explain in person whe had come to the
decisions he had. E-mail exchanges between MePand Mr Yates indicate
that the latter had been advised of the existeridélre Ashworth’s written

report to the Minister when the officers visited lmome immediately the site
visit had concluded. Mr Yates asked for, and resi copies of both
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11.6

11.7

Mrs Ashworth’s report on the ‘reconsideration apgiion’ and Mr Binet's
correspondence to the Department summarising héereétions on noise
pollution, whose citation Mr Yates noticed in tieport.

We note that neither Mrs Ashworth’s nor Mr Binet&port had been offered
or supplied to Mr Taylor, either before or aftee thite visit, or to RSL or Le
Gallais & Luce. Ordinarily officer reports wouldave been published before
the date of the relevant meeting; however, thee®elpér site visit occurred in
circumstances outside the normal public processsaritiat didn’t happen with
these reports. We therefore think that Mr Portesutd either have reflected
and taken advice before revealing the documents ttard party (especially
given the ‘explosive’ nature of the recommendatibat RSL should not be
allowed to sort skips at all and also Mr Yates’ liwip threat of legal
challenge) or have supplied copies of the repodlltthe parties who should
have been given access to it before 20th Septegii®. By forwarding the
report to Mr Yates only he was in practice givimmnd being seen to give,
preference to Mr Yates over Mr Taylor and RSL, éhbgr undermining the
Planning Department’s requisite impartiality. Adtlgh the Minister had
rejected that report, in essence by ignoring iteiained the official view of
the Department, duly signed off by the AssistamtEtor.

Mr Yates e-mailed the Minister directly on 29th &epber asking for an
‘early appointment’'with him at which the Minister might confirm the
rationale for his decision the week before. MrtBorwas subsequently
instructed by the Minister to make arrangementsviniy ates to meet with the
Minister and Mrs Ashworth. He was subsequentlyedsto arrange for a
Crown Advocate to be present. This latter reqappears to have been out of
the ordinary in that it caused Mr Porter to seeknadiate advice from
Mr Thorne and Mr Webster. Mr Porter then teleplibiMr Yates on 2nd
October 2006 and notified the latter that a meetunyld be offered. Not,
however, having received prompt confirmation frone Department of the
date and time for the proposed meeting, Mr Yatesnag-mailed the Minister
directly some three days later to press for a ddtee Minister then e-mailed
Mr Yates indicating that he would indeed arrangeegting for after his return
from holiday. A further e-mail was sent by the Mier's Personal Assistant
offering a meeting a month thence; this reflectesl Minister’s full diary and
his being on holiday for some days. But in a sgbeat e-mail of 9th October,
the Minister himself stood this down, saying —

“On reflection | feel this meeting would achievitldi. | am already
committed to a course of action designed to restblieematter on a
basis that is fair to both parties. As you will d&are, through the
letter sent to you from the Department, | have dietito allow
Reg’s Skips to investigate... whether or not paossible to reduce
the noise... to a level that falls within reasorablevels of
acceptability. | have also asked them to move tbperation to a
position better shielded by the shed. In reachhig tlecision | was
very aware of your concerns. However, | have tddieto Reg’'s
Skips as their operation is an important environtakone and to
close it down without giving them a chance to imprevould be
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11.8

11.9

unreasonable... | can assure you that the mattBwiresolved one
way or the other in late December 2006 as | hag deferred my
decision until that date”

This note was copied to Mrs Ashworth and to Mr Mish the then Chief
Officer. Its level of detail and reference the letter from the Departmeént
suggests that it was, properly, based on advicen fofficers. There is no
written record of that advice but its tenor wasdoubt that a meeting at this
juncture might make a difficult situation for the@artment even worse.

It would have been strange if Mr Yates had not b@emne than a little vexed

by these exchanges. Moreover, the saga of thangettelf — on one minute

and off the next — would have been an indicatioarty thoughtful protagonist

that the Department was perhaps getting unsurts @round. For Mr Yates,

now armed with the Department’s official view onatfit really wanted to do

to RSL’s business, it was an opportune momentige the stakes. He moved
to stronger tactics by instructing Advocate M. Offdell of Messrs Appleby to

tackle the Department on his behalf.

11.10 Advocate O’Connell wrote to the Minister on 12tht@mer 2006. His letter

crystallised Mr Yates’ understanding of the circtanses by which RSL had
come to occupy Heatherbrae Farm, although the at@puen was somewhat
skewed by the fact that Mr Yates was unaware ofdibgree of proactivity
exhibited by the Department in facilitating thatalst two years previously. It
put forward the opinion that RSL’s activity haalready been identified as an
unauthorised use of the land This was presumably derived from
Mrs Ashworth’s report of 11th September that he baen sent by Mr Porter;
it was a line of argument extremely helpful to Mat¥s’ cause at that time but,
as we have already sought to show, the reasonihghdet was entirely
flawed. The letter concluded by inviting a respon® the following
observations -

‘Our clients do not understand the rationale urigelg your
decision to allow the resumption of this activityen on an interim
basis...

‘Further, we have considered your interim decisaéord we are not
currently able to identify what power you were ex@ng when you
gave permission for the resumption of these amsjitalbeit on a
reduced and temporary basis.’

11.11 This was an incisive letter asking very pertinenegtions. Moreover, the

Department did not know the answers, which mighthave been too hard for
anyone in the know to presume. In particular fiegrs that it had not taken on
board at all the new Ministerial powers in the 20@&%v. It might have been a
little comfort, though, if it had known that it seed that Mr Yates and
Appleby did not know either.

11.12 In order to seek to address Advocate O’Connelligete Mr Porter wrote to

HM Solicitor General on 17th October 2006. He sduwer advice on what he
termed the Department’s ‘view’ that requests faroresideration processed
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before the entry into force of the new Planning Badding Law in July 2006

were not governed by statute; and that consequérelMinister’'s discretion

to revisit the 2005 Heatherbrae Farm applicatiorthen manner that he had
done was unfettered. We fear that this rather seenus like an attempt to
justify things after the event; there was a muathergpoint in the first week of

May 2006, before any ‘enforcement’ was put in haadyhich legal advice

should have been obtained. In the event the quesstaised by Mr Porter on
behalf of the Department were probably the wrongsogiven the new Law
under which the ‘reconsideration application’ wasvndeemed to fall, and
they were not pursued by the Solicitor General bsea further request from
the Department for advice superseded Mr Portettsrle

11.13 On the same day as his letter of 12th October & Mhinister, Advocate
O’Connell also wrote a lengthy letter to RSL. Thlso clearly drew on, and
drew comfort from, Mrs Ashworth’s report for theesvisit, of which RSL had
no knowledge. He requested that RSL shotddhwith desist from the use of
mechanical diggers’.and ‘desist in due course (say 3 months....) from al an
any sorting of skips from [the Heatherbrae] sit€his was essentially what
Mrs Ashworth’s recommendation had said. Althougtvas put as a request,
legal proceedings for a permanent injunction r@strtg RSL’s use of its site
were threatened without further notice absent gpamese within 14 days
satisfactory to Mr and Mrs Yates.

11.14 Advocate Clarke, acting for RSL, responded witthi@ peremptory timeframe.
He noted measures to reduce noise that had allesedytaken (see below) and
that RSL had voluntarily decided not to resume aisthe mini-digger, even
though now ‘permitted’ to do so by the Ministerscent decision, until the
suggestions of the acoustic engineer lately hingedib Taylor had been fully
considered or implemented. He strongly rebutteel Yates’ claims and
denounced the threat of injunctive proceedings,|@a$t as premature given
the three months ‘window’ decided by the Minist&ut Advocate Clarke was
at a considerable disadvantage in not being powits Ashworth’s report of
11 September which gave such considerable sucodbetYates’ case.

11.15 We have already had cause to criticise that repartits fundamental
misunderstanding, from the planning policy perspectof the intensification
issue and for other unwarranted statements of patefetriment to Mr Taylor
and RSL, including a significant overstatement loé tveracity of Health
Protection’s noise readings; and for its unwarrdmecommendation. Quite
apart from these serious shortcomings, it was weong indeed for this report
to have been given to a complainant but not alsblitdaylor, about whose
interests and rights as landlord and permit holtdevas concerned, and to
RSL. Mr Taylor in fact got to know of the repor#xistence only when it
surfaced in the court bundle for the judicial reviease, whereupon he
challenged Mrs Ashworth on several key aspects loftwshe had written,
including what she said about the traffic movemeattHeatherbrae Farm,
which Mr Taylor felt relied unreasonably on matergupplied only by
Mr Yates. Again Mr Taylor felt he had cause topgd unfair treatment and,
yet again, poor administration and report writingda that suspicion that
much easier to be entertained.
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11.16 Advocate O’Connell did not wait for a reply to tester of 12th October to the
Minister. He would have been very conscious ofttime pressures involved
in any application for leave to apply for judicidview. As soon as the
requisite 14 days allowed in his letter of the salat to RSL had expired, and
notwithstanding Advocate Clarke’s response, on ZJttober he filed in the
Royal Court on the Yates’ behalf a notice for aggtiion for leave to apply for
judicial review. Relief was sought in respect of —

€)) the decision of 23rd May 2005 to grant plagnipermission to
Mr Taylor for RSL. (This was the EPSC’s decisiongt nthe

Minister’s.),

(b) the Minister’s decision(s) between April anepmber 2006 that had
the effect of not preventing breaches of the caoomit of the 2005
permission, and

(c) the Minister's ‘decision’ [sic] on 20th Septber 2006 to defer for
three months his making a decision on the ‘recamaitbn’ of the
2005 permission and in the meantime authorisingteégnmechanical
sorting and the construction of enclosures/strestuon site that
amounted to development.

The statutory test for judicial review in Jerseythat before the Court will
guash a decision it must find that the decision s@sinreasonable that no
reasonable body could have taken it.

11.17 While for most citizens in Jersey the pursuit ofilcor administrative law
remedies in the Royal Court is a fairly theoretigght, it was a much more
practical possibility for someone like Mr Yates asenior man of law. We
surmise also from the depth of Advocate O’'Connd#étter of 12th October
2006 that Mr Yates had been contemplating goindat® for some time,
probably at least since 21st September when heigned the lawfulness of
the Minister’'s decisions of the previous day. Frbis evident determination
to pursue the case to the uttermost in order tooventhe alleged noise
nuisance, one doubts that his approach would haen Wlifferent had the
proposed meeting with the Minister stayed in thadi

11.18 Going to law can be quite speedy in Jersey andh¢laeing was scheduled for
13th November 2006, less than three weeks laten the event the
reasonableness of the various decisions was noessit by judicial review
since the leave sought by Advocate O’'Connell wagrented.

11.19 Sympathy for RSL was building at the political leveDeputy J.G. Reed of
St Ouen had begun to make enquiries on RSL'’s bekaling a way forward
with the Department and with Health Protection.

11.20 Also meanwhile, Mr Taylor and RSL were addresshgy¢onsequences of the
Minister’'s decisions during the September sitetvid¥ir Taylor, quite rightly
from his business perspective, wanted to retairtdmants, who were anyway
in wholly lawful occupation. He therefore set ab@ddressing what he
regarded as the Minister’s instruction to seek ggsional acoustic advice.
Notwithstanding the costs that would arise frons the was comforted by the
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Minister’s words of assurance that he would supportofing-over solution,
subject to satisfactory independent advice on riisging noise levels within
what he, the Minister, termed ‘statutory limitinfortunately the Department
never sought to qualify what this meant. Instdddalth Protection would
continue to give indicative advice on the levehofse reduction that a scheme
should aim to achieve while the Department wouldimdo set a target of
proof beyond reasonable doubt that any noise ncgésamuld be eliminated.
This was not a ‘statutory limit' as such but momee@articular, not terribly
cognizable, interpretation of that phrase. It wa$ cognitional because it
implied a test so high that it would in practiceibmpossible to demonstrate or
meet, especially without the planned structure if@aween built. The test was
chosen, we believe, in a sense arbitrarily, in thatwords used to describe it
were plucked from Health Protection’s responsesrandieliberated carefully
in order to ensure reasonableness. We understaywdag that there are no
such things as overarching statutory limits on @deyels to be tolerated at
such commercial sites.

11.21 Mr Taylor engaged Messrs Amalgamated Facilities &¢@ment (AFM) and
various options to attenuate the noise were exglorEhese ranged from the
erection of a wall of straw bales across the froihthe silage clamp to the
roofing-over of the site, as had been favouredhgyNlinister during the site
visit, and installation of acoustic panelling. Abstantial straw bale wall,
10 feet high (the same as the silage clamp wallsabout 16 feet long, was
constructed by Mr Taylor to see if it made any efi#éince. Other measures,
such as the installation of rubber tracks on tlygeli and encasing lift chains
on the skip lorries with rubber hosing, were alscommended and introduced
promptly.

11.22 On 18th October 2006, the temporary straw wall igeen built, Mr Taylor
instructed AFM to take sound level measurements.r Bidet of Health
Protection was in attendance, and he also took uneagnts. He concluded
that the wall would not mitigate the level of notseany significant extent and
he again recommended that any measures pursued rbyabr should
demonstrate compliance with Noise Rating Curve NR40

11.23 Advocate O’Connell, on behalf of Mr Yates, had athg complained in
writing to the Department about the straw bale wadifore Mr Binet's
measurements were taken. Mr Yates was told byAdhsvorth in reply that
the wall was a temporary arrangement, pursuartteédvinister’s instructions
as had been explained to him by Mr Porter, to enaldrious possible
mitigations of the noise to be assessed, but it wasertheless, one of the
‘structures’ on the site removal of which Mr Yatesmed to seek soon
afterwards through his judicial review application 27th October. While
Mr Yates had some legitimate complaints to makecaesider that on this
occasion he rather touched the margins of a conmgiéis reasonable
behaviour, notwithstanding the exasperation he wobt felt after the
Minister's September decisions. It is possible thafelt compelled to make
this particular complaint, or was so advised, ideorto buttress his arguments
for leave to apply for judicial review, not leastdause the wall represented a
suitably recent event. By contrast we were imgeddy the seriousness with
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which Mr Taylor had now embarked, at considerabtpease, along with
Mr and Mrs Pinel, to seek to mitigate the problemmich we feel Mr Yates
either failed or felt no need to recognise. Laigr it must also be said, the
Department chose to take Mr Taylor's serious attsngp mitigation into no
account when the Minister was advised to issueBh®rcement Notice in
January 2007.

11.24 Mr Yates also sought professional advice in supmdrthis position. He
engaged a UK firm, Messrs 24 Acoustics. It begamassignment by obtaining
noise measurement data that had been assembledeblgh HProtection,
whereupon it reviewed the methodology applied.

11.25 On 10th November 2006 24 Acoustics produced a tdporMr Yates. The
report challenged Health Protection’s methodology measuring and
commenting on noise levels in the vicinity of RSkite at Heatherbrae Farm.
24 Acoustics stated that it had carried out its cawralysis by following
BS4142: 1997 ‘Rating Industrial Noise Affecting Mok Residential and
Industrial Areas’ and had thereby concluded thagentevels from skip sorting
at Heatherbrae Farm were ‘likely to generate compland to constitute ‘a
justified statutory nuisance.’

11.26 On 17th November 2006 the Royal Court rejected Mk aMrs Yates’
application for leave to apply for judicial reviest the former Committee’s,
and the Minister’s, various decisions. In larget plais was because they were
out of time, but two other reasons were statechbyBailiff. First, he said that
the Court took careful note of the Solicitor Gelisrargument that whether or
not the Minister had enforced the conditions atitagiio the 2005 permit was
not apt for judicial review because it involvedmliged questions of fact and
would involve, among other things, a determinatéento whether there had
been an intensification of use such as to constaumaterial change. In other
words, and in fact quite contrary to the stanceRkenning Department had
taken from the start, whether there had or mighteh&een material
‘intensification’ (amounting to a change of use ahds requiring a fresh
planning permission) was certainly not a given as &s the law was
concerned. The Department had never sought ledjatea on this crucial
point, and it is not apparent that anyone in theyddenent noticed the
significance of what the Bailiff said in relatioa its case against RSL. (The
point was certainly not drawn to the Minister's eation and the
‘intensification’” argument, the word itself beindl-defined, continued
unabated to be the crux of the Department’s posdgainst RSL.)

11.27 Secondly, the Baliliff said that under the Royal @aules an applicant for
leave was required to state any available altereaagmedies and, if they had
not been pursued, the reasons why. The Solicieare@l helpfully explained
in her memorandum of 30th March 2009 to the Stittasjudicial review is a
last resort and leave will invariably not be grahtean adequate alternative
remedy is available. The notice filed by Mr andsMates said, the Bailiff
observed, that a private law nuisance claim ag&$it was being considered
but failed to give reasons why that remedy hadbs&n pursued. A private
law action, the Bailiff said it seemed to him, whge appropriate remedy for
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the applicants to pursue. He characterised thatnative as a claim not in
‘nuisancébut in ‘voisinagé

11.28 By 30th November 2006 Mr Taylor had concluded owi@a from AFM that
the only realistic way of aiming to resolve mattersuld be to do that for
which the Minister had expressed such a strongpFate during the site visit.
Accordingly, on 5th December 2006 he submitted anpihg application to
roof over the RSL site area at Heatherbrae Farepaid an application fee of
£1812 for this and in a covering letter he wrotayihg regard to what the
Minister had said during the site visit, saying —

‘I would ask that if this does not meet the Ministapproval that
the application is not progressed because of thgh l@pplication
fee.’

11.29 As had been the case in 2005, Mr Taylor believeat tre was once again
reacting to the wishes of the Department. He éwethto us that he believed,
and felt entitled to believe, that in view of whhe Minister had said on site
the latter was driving the process directly. Hsoalelied on what he told us
that Mrs Ashworth and Mr Porter had clearly saidmtyithe site visit, viz. that
there was nowhere else in the Island for RSL to §We think that in the
circumstances his was an entirely reasonable poditi have adopted. There
was no formal reply to his covering letter. Sogaents developed, Mr Taylor
continued to presume, not at all unreasonably &t turned out, wrongly,
that the Department was viewing his response toMirester’'s suggestion
positively.

11.30 Mr Taylor’'s application was not accepted for praieg straight away.
Mr Porter handled matters initially, albeit tha¢ tlile does indicate that he was
acting on instructions. He treated it as a prowial application only,
apparently in accordance with Mr Taylor’'s requesermed to at 11.28 above,
and forwarded it to Health Protection for commemhe information provided
was substantially more detailed than that which lbegein submitted to Health
Protection regarding the original 2005 applicatidvit Binet responded within
10 days by suggesting that the entrance to theogezpnew roofed-over area
should be moved from the north to the west siderder to face away from
Mr and Mrs Yates’ property. He added a carefuham —

‘| would expect the proposal to go some way toeesg) the impact
of the business on the neighbours but | doubt ¥auld achieve
levels that would eliminate the likelihood of coaipt.’

11.31 The advice regarding the entrance was construcéisewas the ‘informal’
comment reproduced above. It was given beforapipdication had even been
‘accepted’, and no doubt reflected the realitylecting all that Mr Yates had
by now put on the record, that nothing short of RSkaving Heatherbrae
Farm altogether could ‘eliminate the likelihood obmplaint’. But total
‘elimination’ was hardly a proper goal of plannipglicy, which requires
‘balance’ at every turn, notwithstanding the Depemt’'s bad report for the
site visit in September 2006. It was thereforenwdismay that we realised that
Mr Binet's informal comment, which had, moreoveeeh elicited outwith
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normal due process because the planning applicatsnstill provisional, was
used by the Department a few weeks later as tleejgsiification for refusing

the ‘reconsideration application’, which was a gtaeparate application and
not what Mr Binet had been writing about.

11.32 The three month deferral of a decision on the ‘nsaeration’ application
signalled by the Minister during the September sig#t was due to end on
20th December 2006. Shortly before this, when Klyldr's application was
still being treated as ‘provisional’ and had thud been advertised, Mr Yates
got to know from the Department (we know not prelgisiow) that Mr Taylor
had ‘submitted’ it, although he did not see theuhoentation submitted.

11.33 On 15th December 2006 Mr Yates wrote to the Mimistantending that the
manner in which the ‘reconsideration applicatior@saprogressing was likely
to produce an unlawful decision. He added thafT®llor's new application
should be considered in the context of all the qeé regulating such
development ‘in a rural area on land adjacent tumeant farm buildings.’
Mr Yates was no doubt of the view that the weighthe Island Plan policies
would preclude the success of an application td over the former silage
clamp. His assessment might not have been wrohddwas, we believe,
unaware that the proposed application flowed dyefifom the Minister’s
intervention during the site visit.

11.34 In the week beginning 15th January 2007 (and seweags after the
Enforcement Notice had been served on RSL, asnedtlin the next section)
Mr Taylor went to see Mrs Ashworth and was advisgdher that his proposed
application to roof over the silage clamp had beewiewed by Health
Protection. Having learnt of the opinion offereg Bir Binet, Mr Taylor
promptly submitted a revised application with acated entrance and higher
blockwork.

11.35 Mr Porter continued to report developments concgrnihe roofing-over
application to Mr Yates. He should not have sagtlaing at all at this point
about someone else’s planning application, espg@ak that the Department
had chosen to regard as provisional. But whatitlesay caused confusion.
On 18th January 2007 Mr Porter e-mailed Mr Yategirgy that Mr Taylor’s
application of 5th December 2006 had not been noade ‘formal’ basis and
that there was no pending application by Mr Tayldmhe lawyers acting for
both Mr and Mrs Yates, and for RSL, did not quit®Ww what to make of this.
A heated exchange of letters followed, with finah@onsequences for both
sets of clients. As far as he was concerned, Mtofaertainly submitted a
‘formal’ application on 5th December and had pdid tequisite, substantial,
fee. The issue was that Mr Taylor's applicationsvieeing subjected to an
irregular informal screening process.

11.36 The one correct element of the information giverMioYates was that the
Minister had finally determined the 2006 reconsitien application and that
an Enforcement Notice had been served against RBhe circumstances
leading up to the serving of that notice, and tltsnwithdrawal shortly
afterwards are next for review in this narrative.
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12
12.1

12.2

12.3

12.4

THE 2007 ENFORCEMENT NOTICE

First, we consider the decision eventually takernth@n 2006 ‘reconsideration
application’ after the pause put in place by thenister in September 2006.
To recap, the reconsideration application was,him Department’s eyes, to
allow ‘mechanical sorting and to extend working tsdu The decision on this
was taken by the Minister on 9th January 2007, gugside the three month
window he had set at the site visit. His decisi@s to reject the application.
For the purposes of this report we shall treat deisision to as &it accompli
although we are inclined to think that if it hadebetested in a court of law it
might well have been declaradtra vires, at least as regards mechanical
sorting, because there had never been such arcagti by the holder of the
permit and the original permission already exgiicéllowed sorting of skips
with no restriction on the means of sorting.

The Minister also decided at the same time to issuenforcement notice to
prohibit mechanical sorting by RSL. This is dealth at paragraph 12.10
below. It needs to be remarked, however, thatfthmmal decision went

unrecorded for some five months. When, finallyw&s recorded it was
actually written up wrongly, as if the Minister hadccepted the

recommendations in the Department’s site visit repd 2006 that he had
already rejected and which we have already exeatiaf his was not observed
either when the document was put to the Ministewas signed by him. The
decision on the enforcement notice, moreover, &kart in what we were told
was an informal setting, with no papers put toNheister beforehand, which
suggests that the process was not in line withpiteeedures on recording
Ministerial decisions that had been presentedviseel form to the States only
a month before. All this points, at the very least some very serious
administrative weaknesses in the Department.

The reasons for the rejection were set out ten datys in a letter from

Mrs Ashworth to Le Gallais & Luce (which, it musg moted, did not act for
Mr Taylor, whose company held the 2005 permit). W&re uneasy at the
relative scantiness of this letter and its contgniseveral irrelevant
considerations. It said that the ‘applicants’ Hmebn given three months to
demonstrate that RSL’'s site could be operated withoausing a noise
nuisance to neighbouring residents but had fadedibtso. No reasons for this
conclusion were given. No credence whatsoever giren to the various,

seriously intended, noise mitigation initiativemlied by Mr Taylor and RSL

since the site visit on the advice of AFM, and thickh we have already
referred; they were not even mentioned in theretéd alone weighed. Nor
was any reference was made to Mr Taylor’s ‘roofavgs’ application that had

been submitted the month before and which expli¢cdbk into account the

very views expressed by the Minister during the sisit. These shortcomings
are hard to credit.

More seriously, the sole reason for the Ministegjgction was, astonishingly,
given as being Mr Binet’'s informal observation reéel to at paragraph 13.5
below. Not only was this informal but it was irspect of a different planning
application! Under the new Planning Law 2002 thénider could only
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12.5

12.6

12.7

consider the application that was before him, swag advised, unfortunately,
to have regard to an irrelevant consideration. witbstanding, Mr Binet had
chosen his words carefully when making his firstnoeent on Mr Taylor’s
roofing-over application: there would, he wrote,abkessening of noise impact
but it was doubtful that would be enough telifhinate the likelihood of
complaint! That was a reasonable thing for him to say buias a completely
inappropriate test for the Department to apply b treconsideration
application’ where, putting aside for the momerg thad process we have
revealed, it was its duty to seek to find a baldmeteveen the parties regardless
of Mr Yates’ by then apparent determination to perdegal action against
RSL. Mr Binet, to his credit, sought that balance whempon Health
Protection’s being formally consulted on Mr Taykr ‘roofing-over
application, he did nabppose it, on the grounds that, whatever its étohs,

it would be bound to make things better. We add e found no evidence
that Mr Binet was ever consulted by the Departnoenthe use of his words, or
other relevant words, to justify the decision tgece the ‘reconsideration
application’.

We cannot believe that the Minister was aware e$é¢hsignificant weaknesses
of approach when he was invited to make his datisidVe are particularly
critical of the fact that he was not formally afged of all that Mr Taylor and
RSL had sought to do in the four months since iigevssit to seek to mitigate
noise pollution, and reminded accurately of thekigamund and his earlier
involvement. He was reliant on the Departmentdoch advice. It would
obviously have been much better had the importaoistbn in question — the
only case in his experience, Mr Porter told us, ierenforcement action was
‘required’ to reduce an intensification of use -eteconsidered, after due
notice, in a proper setting, with papers and soradortake a note. Everyone
involved, including the Department's senior manageindeserves some
criticism for allowing such a decision, affectingegple’s rights and
livelihoods, and with financial implications forelcompany concerned to take
place on the hoof, so to speak, and with such @esefh due process and
record.

We turn now to the Enforcement Notice itself. Tpmcess by which the

Minister was advised to issue an enforcement nagainst RSL, and the

contents and issuing of that notice, without danbdur opinion amounted to

maladministration. Given the failings described\ah the legal status of the
Minister’s ‘decision’ was, at the time it was isdyd¢ess than clear, to say the
least. This was unknown to Advocate Clarke whoceeded to lodge an

appeal in the Royal Court against the Notice astdbd. It was in a sense
fortunate that the substance of the notice wasingutd such a degree that the
appeal did not need to be buttressed on process@sdoo.

In his evidence to us Mr Porter said that he hachéal a clear view that RSL
should be served with an enforcement notice réstgicthe ability of the
company to operate at Heatherbrae Farm. He had donhe said, having
taken advice frequently from qualified plannersc¢luling Mrs Ashworth,
Mr Le Gresley and, eventually, Mr P. Nichols, timert Chief Officer of the
Planning and Environment Department. We accepf #lbeit that, as we have
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12.8

12.9

already said, we have found no evidence that anlg advice or requests for
the same was written down. The advice Mr Porteedghe Minister certainly
tallied with the views he had expressed previouslyorrespondence with
Mr Yates and with RSL.

The sense we have formed is that communicationuch snatters between
Mr Porter, Mrs Ashworth and senior management igtttme appears to have
been limited. If it were not, then it was for sup@orly documented,
notwithstanding the serious business and finanoigblications for both
Mr Taylor and RSL of the events now being set aintrby the Department.
Mr Porter emphasised to us that he was not in¢hd bn these things but,
rather, took his cue at all times from the plannifigcers. We note this, but
also note that there seems to be little evidenctherfiles to back it up, such
as, for example, analysis initiated by planningceffs. We were told that
there was a team but we have to say it does nbasaéthere was.

The Department did not seek legal advice beforgatimig such a significant
statutory process. We find this somewhat distyrbgiven that, as already
noted, this was quite probably the first enforcemeatice to be issued in
memorial time whose aim was to reduce an allegéehsification of use.
Moreover, as also already noted, the Departmenmnbadritten procedures or
guidance for staff whatsoever governing the isstieerdorcement notices,
approximately 40 of which were, we were told, isbesery year. However
duteous the officers concerned may have been, Wha&seevident scope here —
too much scope in our opinion when coupled withderce of failure of due
process — for arbitrary action against citizens.

12.10 On 9th January 2007 Mr Porter and Mrs Ashworth setuat short notice, a

brief meeting with the Minister. This was descdle us by Mrs Ashworth as
‘an informal meeting’ attended also by Mr P. Nichdhe then Chief Officer.
Although later on Mr Porter told us that a meetvith the Minister was never
‘informal’ as such, we were not at ease with thescdetion given by
Mrs Ashworth, precisely because it seemed to be apib papers were
prepared for the meeting, although Mrs Ashworth ted that she took the file
with her to it. No advance warning was given te thinister that he was to be
faced with an important decision. Draft reasonsew®t placed before him to
aid decision-making. It is not apparent that hes w@d about Mr Taylor’s
recently submitted ‘roofing-over application ands lendeavours since the
September 2006 site visit to test various possi@gs of reducing noise, or
that he was reminded how that application floweceatly from his, the
Minister’s, own stance during the site visit. lis position it was not, in our
opinion, his duty to remember unaided what hadspaed three or four
months before so much as officers’ to ensure teatvas well reminded. It
was improper of the Department to put him in suclposition. It was,
however, also unwise of him to accept that suchngements were or could be
satisfactory for decision-making. We were toldpugh, that they were not
entirely uncommon.

12.11 The absence of due process around such an impatantory action, the

absence of any assessment of the concept of ifitastisin of use (the key
policy issue on which the matter turned), the wardescription of the existing
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permission’s containing no restrictions on the nseahskip sorting, and the
lack of any review of the case’s complex histongluding the Department’s
encouragement to RSL to relocate to Heatherbraen Bawd to Mr Taylor to
accept the company on his land, were really vedyibdeed and led directly to
unjust and costly outcomes for both Mr and Mrs Riaed Mr Taylor. It was
the unfortunate culmination of some eight monthseoforcement’ activity
that was in our view insufficiently founded in pfang law or supervised by
senior management, and which comes over as hae#g, lor having given the
appearance of being, over-receptive to the viewswd pressure applied by,
one forceful complainant and under-receptive toititerests of the company
and landowner involved.

12.12 In view of the failure to record the Minister’s dgons made on 9th January
2007 to reject the ‘reconsideration applicationdaon issue an enforcement
notice against RSL, we can only presume that wizest commended to him
was what was done afterwards. We think it probaidg. But we do not see
how he could have truly been clear about what he lweang asked to do, the
reasons for it, and its consequences. There indioation that the Minister
was afforded an opportunity to reflect upon theieehgiven and there is no
evidence that the advice he was given reflectedbivéous requirement of the
rules to be ‘complete and balanced’. Rather, vgleains to have happened is
simply that an opportune moment was spotted tohctie Minister in the
office and to ask him for a decision on the spbhis is the more significant a
point given the Minister’s robustly reasonable @agh at the time of the site
visit.

12.13 We were surprised — or perhaps, by now, not swegrsto discover that it was
only on 7th June 2007, five months later, thatNheister was asked to sign a
formal decision that set out what he had decidedptievious January. There
was, however, no substantive supporting documentatittached to this
although the States guidelines said that ‘the dectiform must as far as
possible be fully completed and supported by apmtgp information and a
trail to relevant documents.” This belated actibappened to follow
immediately, but only, upon a request by Mr Tayfar sight of all the case
papers. The written decision, moreover, was cgfearbduced in a rush and
without care: it ‘approved’ the untoward recommeiadain Mrs Ashworth’s
report for the site visit that RSL should not biewked to undertake any skips
sorting at all at Heatherbrae Farm, notwithstandimg extant 2005 planning
permission, whereas the Enforcement Notice had salg that mechanical
sorting was to be prohibited and that a ‘reduction’sorting volumes was
required. This looks to us, we fear, like evidentatter muddle, which might
almost have been laughable had it not generatdddatdment to citizens.

12.14 The Minister is entitled to feel let down by theva, or lack of it, that he
received but he was his own worst enemy by chodsirige content to handle
important business, that impacted legally and forely on ordinary people, in
an informal, perhaps even casual manner. Mr arglftrel, and Mr Taylor to
a slightly lesser extent, had to bear the bruntcsd of these shortcomings.

12.15 Mr Yates contacted the Department the following kveeeking to know the
Minister’'s decision on the ‘reconsideration apgica. He was told that it
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had been refused and that with effect from 8th Eatyr 2007 RSL would be
required to operate in the same manner as at the St. Pet@e$ Mr Yates
told us that, had the Department been able to eaftrat position, he and
Mrs Yates would have considered that the end oftatter.

12.16 On 6th February 2007, Advocate Clarke, and Mr and Rinel, went to the
Department to review the enforcement notice fileMr Porter oversaw
proceedings and recorded that ‘fefused to allow free access and removed
material relating to the Judicial ReviewThat which remained in the file,
however, was sufficient to convince Advocate Clarteat there were
legitimate grounds to challenge the Enforcemeniddot

12.17 His letter was passed by Mr Nichols to Mr Thorndyoweferred it to Mr R
Webster, the Principal Planner responsible for hagdppeals. Mr Webster
had had no previous association with the case,gthdhe had led for the
Department in January 2004 when a Board of Adnratise Appeal did not
uphold an appeal by the owner of Home Farm foragi@rof (RSL’s) skips on
a site there.

12.18 When Mr Webster reviewed the file concerning th@2@ermit, he quickly
realised that the ‘in the same way’ condition thepBrtment was attempting to
enforce was wholly defective. Having discussed rttater with Mr Thorne
and Mr Le Gresley he wrote to the Solicitor Genenmal26th February 2007,
saying —

‘...although | have still only read part of fileig}, my own view on
the basis of what | have seen (and indeed on this loh the existing
permission/conditions and requirements of the MNjtis that we
have nil chance with this appeal and should withkdthe notice.’

12.19 Mr Webster explained his reasoning to us in this¥ahg way —

‘Immediately | received the appeal ... | had othark on as well at
the time but | would go and dig the file out frame tsystem or the
case officer who had been dealing with it ... Winegdpened in this
instance was as | was going through the file itamee increasingly
apparent to me that there was going to be littlearate of

successfully defending this appeal. As | lookethatpermit, the
condition of the permit, the actual notice whicldtzeen served and
the grounds of appeal | rapidly came to the conolusand there is
a note on the file... that in my opinion | thougtegre was nil chance
of successfully defending the appeal.’

12.20 Mr Webster explained to us pellucidly that thereravevell-established
principles and tests relating to planning condgidimat every budding planner
learned in her or his training. Conditions had&reasonable, clear, precise
and unambiguous — and thus enforceable in the skaseompliance becomes
a ‘black and white’ issue. The relevant conditmmMr Taylor's 2005 permit,
that RSL had to operaten the same way as a skip sorting yard ondt’
Heatherbrae Farm, as it had (been supposed to Hawe)at La Prairie, failed
these tests comprehensively. It was unclear amsluhreasonable. So was the
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requirement in the Enforcement Notice for RSL tasgeuse of its mini-digger,
because there was no condition to start with thiak is could not be used. The
permit was for sorting and storage of skips, whigas exactly what RSL was
doing, quite lawfully. Even if skip sorting wastre permitted use of the La
Prairie site, sorting was specifically includedtive Heatherbrae Farm permit,
so the‘in the same waycondition was unreasonable. And anyway it was
unenforceable because the Department had no reooroher evidence that
would be admissible describing the position that dlatained at La Prairie.

12.21 We were impressed by Mr Webster's refreshing aatistec assessment of the
Department’s approach to RSL up to that point. wds, in fact, doing exactly
what should have been done at the outset in 20@5j4, considering whether
the conditions proposed to be imposed on RSL welevant, reasonable,
precise and unambiguous. It should have been amtlgdclear to any
experienced planner who reviewed them that theyewwst. Mr Porter,
however, after discussion with colleagues (butMoWebster), had started off
the whole misguided enforcement process by asgexitMr and Mrs Pinel in
his first letter to them that the Department’s viewas that the conditions were
‘clear and precise’'when in fact in this one crucial respect, the fwe same
way’ condition, they were exactly the opposite.

12.22 Mr Webster told us that when he first spoke to Moine and Mr Le Gresley
his views were met with some concern. Once, howdwehad explained his
reasons both, he said, agreed with his assessniéetalso being well aware
that the withdrawal of the Enforcement Notice wolddve the Department
facing an unresolved planning issue at Heatherbeain and, as he put it, an
extremely agitated complainant.

12.23 Legal advice was duly received by Mr Webster fréra Solicitor General on
28th February 2007. We have seen this legal adviteentirely supported
Mr Webster’s view. He then immediately securedegetimg with the Minister.
His advice to the Minister was that the Enforcemidotice served on RSL
should be withdrawn without delay. The Ministerresgl. Although this
Ministerial decision too was not formally documehtd the time, as it should
have been, Mr Webster did prepare thorough, hamtewmotes (including a
template for the necessary decision) and he enshetdhese were placed on
the relevant file.

12.24 The decision to withdraw the Enforcement Notice wad put into effect
straightaway. Mr Webster first sought the SoliciBeneral’'s advice on a draft
letter to Advocate Clarke confirming the Ministedscision.

12.25 While Mr Webster was engaged upon all this, a mgdtetween Planning and
Health Protection officers had been arranged for\&arch 2007 by Mr Porter,
with the desirable intention of discussirthe most appropriate way forward
for both ... departments.Those present at the joint meeting were Mr Webst
and Mr Porter for Planning, and Mr Pritchard and Bittet for Health
Protection. Mr Webster’'s note of the meeting iatks that possible action
under the Statutory Nuisances (Jersey) Law 1999 agtigely discussed, as
was the relative likelihood of RSL's being reloahtdy negotiation.
Mr Webster showed his draft letter to Advocate K#ao his Health Protection
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colleagues. This included reference to possiblemander the Statutory

Nuisance Law. They raised no objection to it.sdems, though, that at the
meeting reservations were nevertheless expressedt apch a course of
action, from which we infer that it would not haleen straightforward for

anyone to seek to have had RSL'’s operations dectastatutory nuisance.

12.26 Article 5(1) of the Statutory Nuisances Law govetims serving of abatement
notices. It says that where the Minister for Headhd Social Services is
satisfied that a statutory nuisance exists, oikedyl to occur or recur, he shall
serve a notice imposing all or any of the followneguirements —

@) the abatement of the nuisance or prohibiting restricting its
occurrence or recurrence; and

(b) the execution of such works, and the takinguath other steps, as may
be necessary for any of those purposes.

12.27 Health Protection reportedly considered that it \daweed to collate evidence
over a three month period in order to satisfy thaidder (and, if necessary, the
Court) that serving a Notice under the Statutoryishiinices Law could be
justified. In relation to option (b) above, Mr hard is recorded as having
raised concerns about making his department a pargny particular noise
mitigation solution. Given that Health Protectiparformed the function of
regulator on behalf of the Minister for Health aBdcial Services, this would
have been an understandable concern. In thisdetfa meeting felt that
some liaison between Senator Cohen and former &eBatSyvret, the then
Minister for Health and Social Services, would m@bly have been beneficial
but nothing came of it.

12.28 Mr Webster’s file note also reveals that at sommtpduring the 5th March
meeting the option of a civil action by Mr and Mfates was raised as a
potentially viable method of achieving an early aedinitive conclusion to the
matter.

12.29 Mr Webster wrote to Le Gallais & Luce on 6th Ma2b07 withdrawing the
Enforcement Notice, saying (in words agreed bySbkcitor General) —

‘Having given further consideration to the wordirg condition
no. 1 of the permit and issues regarding the emfabdity of this
condition vis-a-vis the use as currently operatomgnpared to that
on the Beaumont site, and having also taken intcoaat the
measures recently undertaken by the site ownerRegls Skips to
reduce noise and dust nuisance, the Minister hasiddd to
withdraw the notice.

‘In making this decision, the Minister is aware thdespite the
measures which have been taken to reduce noiséwsichuisance,
there remain on-going complaints from neighbourgareling these
matters. The Minister is also aware that an apdien has recently
been submitted by the site owner to enclose the stkrage and
sorting area in order to mitigate noise and dustsauce, and yet
the Environmental Health Department, in commentmy this
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application as part of the normal consultation pess, still has
doubts as to whether the proposed mitigation worksl
satisfactorily resolve the said nuisance and elatenthe likelihood
of complaint. Given the particular circumstancdstias case, the
Minister considers that the issues of noise and dusance should
more appropriately be dealt with under the Statutdtuisances
(Jersey) Law 1999.

12.30 We are a little critical of this letter, althoughbtrof its purpose. Reference was
again made to Mr Binet's informal advice on the 208pplication, the
Department incorrectly indicating that the goaltioéit advice was to require
RSL and Mr Taylor toéliminate the likelihood of complaint This was not
the test that Health Protection had stated shoelddplied and, in any case, it
was never put into a reasonable context for RSIMoiTaylor because the
Department had never explained what the Ministestatutory limits test,
which he had specified at the site visit, mighually mean in practice. Also
worth noting is that the letter acknowledged theasuees put in train by
Mr Taylor and RSL to reduce noise, measures thatoleen ignored when the
Enforcement Notice was issued.

12.31 Advocate Clarke saw through the letter and advisiedclients accordingly.
He also felt it appropriate to comment to RSL oe #xtent to which the
Department appeared to him to be working to enthae Mr and Mrs Yates
would not cause it, the Department, as he punit,raore trouble.

12.32 On the same day, 6th March, that the letter to bB#ai3 & Luce would have
been posted, Mr Webster and Mr Porter arrangedstbMr Yates at his place
of work to brief him about the withdrawal of thetiwe. Mr Webster and
Mr Porter told us that they regarded this as anrggpjate courtesy in the
circumstances. Mr Yates told us that he was umsagh at the news, not least
having regard to RSL’s grounds of appeal. We haweproblem with the
courtesy involved in this but it did mean that Mat¥s, as complainant, learnt
about the decision before Mr and Mrs Pinel, or Mylor. In practice maybe
that did not matter but it is another example ofaation by the Department
that had the potential to give the impression thate attention was being
given to one party than to the other whose intevess even more direct.
Mr Webster wrote a file note of the meeting with. Mates, saying —

‘RTW explained that ... it was clear that, havirgard to wording
of conditions and all circumstances (and havingoatiaken legal
opinion) there was no prospect of success in defgrabpeal... As
a result of this conclusion, Minister had decidedwithdraw the
Notice. Had come to explain in person out of ‘¢esy’!

‘MP advised that only further course of action tdaess ex. noise
and dust nuisance problems is under Stat. Nuishaee Mr Yates
would need to contact/write to Env. Health (Mr Aitéhard) to
discuss this. MP explained that meeting had bedd Wwé&h Env.
Health and not a “straightforward” issue. Also than alternative/
additional course of action would be for Mr Yatestake “civil”
action against co. re nuisance problems.’
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12.33 This was not entirely satisfactory. It indicatésst, that Mr Porter passed on
the advice given privately by Health Protectiorttie Department (advice that
might have been a prelude to a meeting betweenskis) regarding the
relative difficulty of a prosecution under the Stary Nuisance Law. This
was, moreover, before Le Gallais & Luce, or RSLere\knew about the
withdrawal of the Enforcement Notice. Whether ot NMr Porter mentioning
this had any influence upon Mr Yates’ own thinkiagd from what the latter
told us it did not, it does not seem to us thas thas an appropriate thing to
have raised with one party to a planning disputamyfficer representing the
Department. Mr Webster’s file note also indicatiest Mr Porter touched on
the alternative or additional suggestion of a cagtion by Mr Yates, which
officers of the two departments had discussed teeiqus day. It is fair to say
that this was not ‘news’, in that Mr Yates himselfhis notice to the Court
regarding his application for leave had said agidgvaw claim against RSL
was being contemplated, and indeed the Bailiff teddrred to the availability
of his pursuing such a remedy. Nonetheless this wapable of being
perceived as more supportive to one side in theutksthan the other and we
think it should have been left unsaid.

12.34 We commend Mr Webster for his swift and diligenti@t in cutting through
all the previous administrative sloppiness, lackle¢ process and want of grip
that had characterised much of the handling of R$h'se since Mr Yates had
first complained about the company in April 2006.
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13
13.1

13.2

13.3

13.4

THE 2007 APPLICATION TO ROOF OVER

By February 2007, and while the process that wéedd to the withdrawal of
the Enforcement Notice was in train, the Plannirep&itment had set about
processing Mr Taylor’s roofing-over application.véd a period of more than a
year, this application was, we fear, handled inaawéd manner that created
real, further, detriment both to RSL and Mr Taylorlit was as if the
Department was unable to take on board what hadagudy been misdone on
RSL’s case, taking into account Mr Webster’'s efiatt but actually quite
elementary, input on the enforcement notice.

It is, however, also not unfair to say that, as tlincture, the Department was
faced with what, had it been thought through, nmaste seemed like a modern
version of Morton’s fork. On the one hand, it veasmfronted by a resourceful
and determined complainant who had already gorfarsas to seek leave to
apply for judicial review of previous decisions.h@ alone should have kept
every administrative alarm bell in the Departmenging.) On the other, and
as a direct consequence of its approach to hantMingates’ complaints, it

now had to deal with a new planning application,osé genesis lay in the
Minister’s clearly expressed (albeit caveated) gnexices during the site visit
and whose purpose was, for Mr Taylor as the applida keep a tenant we
doubt he, the latter, would have taken on in th& fplace had the Department
not actively encouraged him to so do two years ipusly. Moreover, and

notwithstanding, the new application representedetbing of a challenge (but
not, we think, an impossible one) purely in relatio the balance between
Island Plan policies and the practical matters tzat already arisen or which
existed, notably RSL’s valid planning permissiongkip storage and sorting.

The judgement was made in the Department, we perdeom the file, that
Mr Taylor's new application could be approved oiflthe Department could
rely on advice that roofing over the skip sortingrd/ would bring about an
appropriate level of noise reduction. This indees the position the Minister
believed he had made clear during the Septembé Z@®visit. In this regard
we repeat for ease of reference what he told us —

‘I remember saying, in effect, that: “I would sugg¢hat if you are

to cover the area you need to make absolutely thatat is going to

work. Do not go to the effort of paying to coves irea unless you
have pre-acoustic testing to ensure that you anagyto meet the
requirements.” Because, as | understood it attthree, these were
statutory limits.

‘I do remember giving a very clear indication thhit was going to
resolve the problems | was perfectly happy to giv®nsent and |
would take responsibility myself.’

Considerable difficulties flowed from this stancesdite its reasonableness.
Mr Taylor told us, credibly, that he was quite clea had been recommended
by the Department to seek permission for an endla$ricture in order to

achieve a reduction in noise, and what the Miniséad on this during the site
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13.5

13.6

13.7

visit created, we think, a fairly legitimate expstadn on Mr Taylor’s part that

the Department would facilitate the process of b@ning permission

accordingly. Put another way, he certainly had eason to expect that the
Department might hinder the endeavour. The Minist®wever, had not

specified with any precision at all at what noieduction target Mr Taylor was
expected to aim. Mr. Pritchard of Health Protectess very clear that there
was no question of absolute precision. He told us

‘...nuisance is somewhat subjective and there wasxpectation on
some part that you could determine what could arld¢damot be a
nuisance by virtue of what level it was on a metading. That is
not the case... Each case is different.’

Mr Binet had written back to the Department on 1®kcember 2006,
Mr Taylor’s application having been referred to himformally by Mr Porter.
He referred to the application of the NR40 standaltthough he stopped short
of recommending that the Department impose a comnditrequiring
compliance with it. This remained his position whiee later commented
formally after the 2007 application was accepted fwocessing. The
Department copied his letter and the subsequentdioresponse to Mr Taylor
for his information but no further guidance or diaation of the Minister’s
expectation — or indeed the Department’s flowiranfrit — was given to him.
The impression, therefore, with which Mr Taylor weft was that he needed
to get the noise impact down %0 decibels, a figure of that region.’His
belief was that if he coulthet an acoustic report that clearly showed that,
then Planning would accept’it This, in our view, was entirely reasonable on
his part. Mr Binet also suggested a repositiomhthe proposed entrance to
the proposed new structure, so that it faced wasfy from Mr Yates’
property. Mr Taylor took this constructive advioe board and submitted
revised drawings.

Both Mrs Ashworth’s letter of 19th January to Lell&a & Luce rejecting the
‘reconsideration application’ (paragraph 12.4 abpvand Mr Webster's
subsequent letter to the same withdrawing the [Erfoent Notice
(paragraph 12.29 above), could be said to inditdaa¢ the Department had
already formed the view that the roofing-over agpgtion would not achieve
the objective being set for it. But the applicatiwas nonetheless formally
accepted on 23rd January 2007 and designated PIA®®B/ No response was
offered or, it seems, consideration given to Mrldgyg entreaty when he had
first submitted the application a month before &gaaph 11.28 above). It was
advertised in the JEP and Mr Taylor had to displagices around the site to
meet the requirements of the new Planning and Bigl@Jersey) Law 2002,
now in force.

Mr Yates promptly instructed 24 Acoustics to suppadnis making

representations against the application. By 3asudry 2007 the company
had made contact with Mr Binet seeking his advieean appropriate place to
leave a meter to assess the level of noise arisomg RSL's operations.

Mr Yates then wrote to Mr Binet to say that he miled to oppose the
application and requesting that Health Protectluglg from the point of view
of sharing data relating to the site with [24 Acbias]’, on the basis that any
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data collected by 24 Acoustics would be shared t#hlth Protection. Health
Protection, however, did not respond to this reguasd the report
subsequently produced by 24 Acoustics does not Héalth Protection as
having contributed to it.

13.8 Only the Environment Department and Health Pradectivere formally
consulted on the application. The Public ServiGpartment was not
consulted regarding highways or traffic implicagcend Jersey Water was not
consulted in respect of the Water Pollution Safegdjdaea.

13.9 Mr Binet replied to Mrs Ashworth on 2nd February0Z0 His key advice was
that Health Protection woulah6t oppose the application as it [would] improve
the existing unsatisfactory situationBy way of additional guidance, he again
implied that the 2007 application should be consdein terms of its
compliance with noise rating curve NR40, as he Hade with the 2006
‘reconsideration application’. Mr Binet explainétat in order to fall within
NR40, the proposed building should be expectedetivel at least a 25dBA
reduction in noise against existing measured néesels recorded at the
boundary of the property belonging to Mr and Mrdeéaand that, in his view,
a reduction of that magnitude wasot easy to achieve even with a totally
enclosed structure’

13.10 Mr Binet's words were chosen with care. Healtht&tbon continued to
maintain that the Department should not have amgutdlie relocation of RSL
to Heatherbrae Farm in the first place. Now that elocation had occurred
and complaints had followed, Health Protection had, surmise, begun to
think that the Department wanted it to come toréscue, so to speak, by
warranting the design of the proposed new structgra viable remedy to the
problem identified. Health Protection consideriedt tits job was to advise on
the risk of nuisance but not to the extent thahduld, in effect, be expected to
make the decision on the application; hence itsi@masi advice. The degree of
caution was perhaps equally understandable givanekpert withesses had
been heavily engaged on the case for some moilis.and it is an important
but in the light of later events, Health ProtecBoview was an expression of
support for the application, not the reverse.

13.11 Concise letters of representation were again redeifrom neighbouring
residents Mrs S Laurence and Mr R Benest. The doroomplained of
anticipated traffic implications and the latter qdeaned that Heatherbrae
Farm was becoming an industrial estate. As we paa@ously indicated, this
latter comment was perhaps not without some jaatifon although it attracted
no comment or analysis from the Department in reseo

13.12 On 12th March 2007 Mr Yates submitted a lengthyetetbjecting to the
roofing-over application. His letter was supportég a report from
24 Acoustics, which concluded that RSL’'s operatiamaild still constitute a
‘justified statutory nuisanteeven if the application were approved.
24 Acoustics also commented that, in its opinibe, driginal 2005 application
should have been refused on noise impact groundsad. due process
occurred’
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13.13 One day later, Mrs Ashworth asked Health Protectoncomment on the
representation made by Mr Yates. A copy of thepsuing report by
24 Acoustics was supplied. She would later pressltd Protection to givea'
definitive answeéras to whether the application should be approwedhot;
however, Health Protection chose not to amend thdiaus advice it had
given on 2nd February.

13.14 At the conclusion of the meeting on 6th March nmeetvhen he had been told
that the Enforcement Notice was to be withdrawn,Ydtes advised Mr Porter
of his belief that other tenants of Mr Taylor wengerating beyond the terms
of the latter’s ‘dry storage’ planning permissiorMr Porter responded by
reportedly visiting Heatherbrae Farm on severabhsions, albeit that he did
not complete a file note confirming the dates ame$ of these visits. He then
e-mailed Mr Yates a week later advising that hefoadd evidence of activity
akin to that of a carpentry workshop and that rek n@inted out the activity to
Mr. Taylor, who had been on site at the time. MNorter subsequently
telephoned Mr Taylor to tell him to ensure that tesants complied in full
with the terms of the relevant permit and he folowthis up with a stern
warning letter to Mr Taylor.

13.15 Soon afterwards Mr Yates gave further instructitmédvocate O’Connell of
Appleby, who wrote to Le Gallais & Luce on 23rd Mar2007 and supplied a
copy of the 24 Acoustics report already submittedhe Department. The
letter said —

‘... our clients require your clients to confirm duundertake within
14 days of the date of this letter that all actestat the site which
constitutes the nuisance will cease within a furt@8 days. In
simple terms this means that your clients shoud sperating their
skip business. The location they have chosenhferaperation is
wholly unsuitable for it and will never be capaloiebeing adapted
so that its use does become suitable.

‘If you are not instructed to provide the confirmost and
undertaking requested herein, then we are instdicte issue
proceedings without further notice at the expiry tbe above
deadline to secure a permanent injunction restragnihe nuisance.
If successful our clients will also be seeking &esheo for costs.’

13.16 Advocate Clarke responded with an immediate rebatid he then wrote to
Mr and Mrs Pinel advising them to meet with himdiscuss the letter. A
meeting was arranged for the beginning of the valhg week. But in the
meantime, Mr Pinel suffered a stroke and was adnitd hospital. Appleby
was advised of this most unfortunate developmehgraupon the deadline set
in Advocate O’Connell’s letter of 23rd March wastended by a fortnight.
Mr Pinel later recovered and was able to returnweok, albeit that he was
unable to drive for a number of months.

13.17 On 25th March 2007 Mr Taylor wrote to the Ministefuting the contents of
Mr Yates’ letter of objection to the roofing-ovep@ication. He said that the
letter contained a number of factual errors andparticular, that it sought to
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misrepresent the noise readings taken by 24 Aamsubti skewing background
noise level readings to the detriment of his tepamlr Binet was not asked by
the Department to comment on what Mr Taylor said i@ comments do not
appear to have been subjected to any analysis.

13.18 By 20th April 2007 Mrs Ashworth had concluded herlwon the application
and had referred the matter to Mr Le Gresley fdeaision. She submitted an
assessment sheet, saying —

‘There is a huge amount of technical info from bsithes but what
this essentially boils down to is that the repooni EHO does not
definitively state that roofing over this large arwill alleviate the
problem of noise from the sorting operation. Thare also likely
to be continued problems with traffic noise althlowdr Taylor has
stated that Mr Yates (neighbour) has not allowen ko resurface
the access road due to boundary disputes. Bedaesproposal is
not for agriculture the proposal cannot be suppdrf{ would be if
this could be the solution + could be agreed agaception.)’

13.19 Mr Le Gresley endorsed the decision to refuse thgli@ation. We were
surprised that it was not felt necessary to seaupelitical decision. It was
hardly an ordinary application that was on thedabOn the contrary, it had
been submitted in the most unusual circumstancesyder to comply with
advice given by the Minister himself at the sitsitvthe previous September.
There was also the backdrop of pending legal actign a persistent
complainant. It was known to the Department thathlMir Taylor and RSL
had taken active steps to seek to mitigate noikewimg the September site
visit. And the Department knew that, notwithstangdcaveats about the likely
impact of the proposal, Health Protection was nmhosing the application.
The case, moreover, was now politically contentiows only because of the
Minister’'s involvement but also because the Deputi¢ both St John and
St Ouen had engaged with the Department and wititiH@rotection about it.
If ever there was a case that warranted a full nepo the Planning
Applications Panel, this was it.

13.20 We asked Mr Le Gresley about this. He replied,rsayi

‘The third section of [the Delegation Code of Pieej refers to
matters on which the staff may make decisions ennéime of the
Committee. The fourth bullet point states, intka,athat officers
may make a decision “on other applications wherat ithecision is
in accordance with the Committee’s policy, or adsomwith an
earlier decision of the Committee or the Plannindp-£ommittee.”

‘The decision to refuse the 2007 application far tovering over of
the silage clamp was taken under the same bull@tt paf the
Delegation Code of Practice. On this occasion, plheposal was
regarded as contrary to presumption against develept set out in
Countryside Zone policy C6, and as this decisios waline with
the policy of the day, we would submit that theceffwas entitled
to make it.’
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13.21 This was in our opinion a somewhat inadequate egplan. The 2005 permit
for RSL existed, and Mr Gresley’s oversight of ttexision to approve it had
already tested the margins of Policy C6, it beiegided by him then that C6
was not a constraint on the use of the site fop skorage and sorting. The
series of events since then had been positivelsa@esdinary, not least the
extent to which the Minister's personal interventibad triggered the very
formulation of the application. The decision slibbiave gone to the Panel
with a full report.

13.22 Mrs Ashworth wrote to Mr Taylor four days later éoming that his
application had been refused, saying —

‘The proposal is of a size that would result in asiverse visual
impact within the landscape and as it is not regdirfor

agricultural purposes, is contrary to Policy C6 tbfe Island Plan
2002. Furthermore, it has not been demonstratedyohd

reasonable doubt, that the works would eliminaterthise nuisance
that exists. The Environmental Health Officer'sp&# dated

2 February 2007 states that the proposals woulddesthe impact
of the business on neighbours but expresses dbabtitt would

eliminate the likelihood of complaint. On that isathere are no
grounds to allow the roofing over of a large arehtbe former

silage clamps, which are presently used for theagi® and sorting
of skips.’

13.23 Three aspects of this statement give cause foreconre

@) it was said without any qualification or sayithat the application
contravened Policy C6;

(b) tests of beyond reasonable doubtind ‘eliminating the likelihood of
complaint, that were impracticable to demonstrate were dpeipplied
to the noise issue; and

(© it was stated as a fact that RSL was causmgjse nuisance.

13.24 Regarding the first of these, we referred in Secfiocabove to the terms of
Policy C6 and we shall refrain from doing so agaene. We simply observe
that while it would have been correct to say thalidy C6 had to be weighed
carefully for such an application in the Countrgsidone, it should also have
been said that C6 did not preclude such a developméright. The balance
of argument on this, taking into account the casmty, was not addressed.

13.25 As for the second, the test difeyond reasonable doultnposed such a high,
undefinable bar to clear that we cannot easily geimnd what Mr Taylor and
RSL could possibly have done to satisfy the Depantrron it. It went far
beyond anything Health Protection had said as tlepabDment’s expert
advisers. The latter, through Mr Binet, had nopaged the application.
Mr Binet had indeed offered the reasonable opirtiat he doubted anything
would ‘eliminate the likelihood of complaihtThe report erred in bringing this
concept of ‘elimination’ into the forefront. Thetion was not subject to any
analysis as to practicability or reasonablenegswak not a test that should
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have been applied; it was a sloppy carrying overoat key word —
‘eliminaté — from Mr Binet's comments that was then takem @fucontext, its
juxtaposition with the concept ofikelihood going unmentioned. The actual
planning issue, as promulgated by the Minister kifnsvas not the seeking or
setting of an absolute standard but reasonablendmlaetween the parties
having regard to all relevant factors.

13.26 Turning to the third point, we think it was wronfitbe Department to consider
it necessary or appropriate to make such a deargtven all the advice it
had received from Health Protection both in coroesience on both the
‘reconsideration’ and the ‘roofing-over applicat® and at the 5th March
meeting with Health Protection when the genuindiatilties in pursuing a
prosecution under the Statutory Nuisances Law &eeered.

13.27 Mr Taylor told us that he felt thoroughly dejectey this decision. Having
reflected on the full series of events and havipgns a significant sum in an
unsuccessful attempt to retain the tenant thatritigrhad initially invited him
to take on, he did not feel inclined to appealdbkeision. He felt instead that
he should regard the matter as Planning’s mesdetrttiem sort things out
from that point. Then, a month or more later & ieginning of June 2007,
Mr Taylor said that he conversed with Mr Porter vduggested that he should
consider an appeal. We accept that Mr Porter hasulaly different
recollection insofar as he recalls Mr Taylor havoagmplained to him about
the delegated decision to refuse during the coofrsesite visit at Heatherbrae
Farm and that he advised Mr Taylor of his righappeal to the Minister.

13.28 In order to help himself decide, Mr Taylor wrotette Department asking for
copies of all reports, letters and documentsiat had led to decision to refuse
the roofing-over application. The Department propsought to comply with
this request. Just two days later, it happenettheMinister was asked to
sign the two Ministerial Decisions covering theveeg and the subsequent
withdrawal of the enforcement notice against RSt ghould have been done
between three and five months before. We presuma¢ this was not
coincidental to Mr Taylor’s request for papers frtme file. It was a serious
breach of procedure that the decisions had not mmded at the time in the
requisite form (and it remains the case today thatwording of the signed
Ministerial Decision that authorized the servingtbé Enforcement Notice
wrongly purports to approve the recommendatiorhatfoot of the 2006 site
visit report) but at least it meant that someons m@w looking at the file.

13.29 Meanwhile, in preparation for the legal action imsed by Mr Yates, an
affidavit of discovery was filed by Appleby, and Gallais & Luce filed an
answer. Matters progressed swiftly and by the ehdune 2007 RSL had
engaged Southdowns Environmental Consultants Limite help rebut the
findings of the 24 Acoustics reports commissiongd Nir Yates. Shortly
afterwards, a trial date of 18th October 2007 viseedf

13.30 On 21st June 2007 Mr Taylor submitted a requestdoonsideration of the
decision to refuse the roofing-over applicationis Hequest was accepted and
the following week the case was again referred ts Ashworth. She duly
prepared a report for the Minister and referredoitMr Le Gresley for
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endorsement. On 23rd July Mr. Le Gresley signeaffiand the matter was
added to the agenda for a Ministerial public heptmbe held on 3rd August
2007.

13.31 The content of the report is worthy of some noEerst, it was claimed in it
that the ‘roofing-over’ solution under consideratiovas Suggested by the
owner of the site in response to the Minister aitgyvhim until December of
last year to resolve the problémThis was not so. While the specific design
was indeed submitted by Mr Taylor, the report thile outline the sequence of
events surrounding the September 2006 site visénwir Taylor was first
advised by the Minister to consider roofing ovee fRSL yard and when he
had been left in little doubt that this was the idier’'s preferred approach, on
the understanding that any structure proposed woddd to deliver an
(unspecified) degree of noise reduction. Secondhg Ashworth maintained
the Department’s previous stance on Policy C6 eflhand Plan: viz. that as
the application was not for an agricultural useauld only be approved if it
was proventhat the enclosed structureduld eliminate the noise nuisarice.
We maintain our view that Policy C6 is not as rieitre on such matters as the
report owned. Thirdly, we note that the impossihigh test on noise of
‘beyond reasonable doubtvas again applied in the context of how far
Mr Taylor and any professional advisers he engagedld have to go to
obtain permission. In any case, such a test cooldhave been applied before
the roof had been built, so it was unreasonable.

13.32 The Ministerial hearing on 3rd August 2007 wasratezl by both Mr Taylor
and Mr Yates. Both made robust oral representstionsupport of their
respective positions on the application and thesiee\summarized in a minute
produced by an officer of the States Greffe. Gnrttatter of anticipated noise
reduction, Mr Taylor contended that the structureppsed would certainly
alleviate the noise pollutiortd some extehtwhile Mr Yates submitted that
(pursuant to Mr Binet’'s opinion) the structure pvepd would simply not be
capable of delivering thenécessarylevel of noise reduction.

13.33 The minute of this hearing is one of the fuller dments in the files we have
examined and reveals several not uninterestinggshinit confirms that the
Minister was aware that the Department had Beancerned in the relocation
of the skip company to Heatherbrae Farnit’records Mr Yates’ concern that
any move on his part to facilitate improvement bk taccess road to
Heatherbrae Farm to alleviate traffic noise wowdcbunterproductive for him
insofar as better access would be a further stejrtts there being a fully-
fledged industrial estate on the other side ofdnee. It also serves to indicate
that for the first time the Department, or at leds¢ Minister himself,
recognised a wider policy dimension to the RSLaitn. The Minister
acknowledged that skips sorting operations warkey part of the recycling
process’ and, further, that the Department knew ‘diree separate skip
companies that were experiencing difficulties mdiing a suitable site from
which to operate.

13.34 The Minister decided to defer the reconsideratioorder that the Department
could obtain legal advice for him concerning a poai law raised by
Mr Yates. This was whether the Minister could lallyf grant consent for an
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application for the benefit of Mr Taylor's compamhen the original 2005
permission regarding the yard in its existing sepen state was for the sole
benefit of RSL rather than going with the land. eTMinister also requested
that Mr Taylor and Mr Yates make every effort teake their differences in
the intervening period so as to allow for the résting of the access road to
proceed, in the hope that this might alleviateeatst some of the noise of
which Mr and Mrs Yates were complaining Finallize tMinister asked his
Department to clarify why it was reportedly not pibée for Health Protection
to model the extent of the noise reduction thatsttteeme could be expected to
deliver.

13.35 Afterwards Mr Yates wrote to the Minister on 13tligAist iterating what he
had said at the hearing and expressing disappomtthat matters had been
deferred. His seeming exasperation was, from éispgective, understandable;
he had now been pressing the Department to resosv@roblem for some
15 months and the end did not yet appear to begint.s His letter having
crossed with one from Mrs Ashworth confirming thenidter’'s request that
Mr and Mrs Yates resolve the boundary dispute WwithTaylor as soon as
possible, we sense that Mr Yates became yet m@gpexative. He replied to
Mrs Ashworth, saying that the boundary dispute hem bearing whatsoever
on the sole matter before the MinistgBut of course in Mr Taylor's eyes it
was certainly not irrelative.) He also made sevstiaing allegations regarding
the Minister’'s conduct. He accused him of beimgudicious to the point of
showing bias against himself and his wife and difecting his mind to
extraneous things in the discharge of his statuthrty’ He also asserted that
the Minister should withdraw from determining thgphcation because, in his
opinion, he had compromised his position.

13.36 This was a difficult letter for any planning offrceo have received and
Mrs Ashworth referred Mr Yates’ letter to Mr Thornehe Director of
Planning. He asked Mrs Ashworth to speak with laind the Minister was
also involved in the conversation at some poinandivritten notes on the file
copy of the letter indicate that Mr Yates’ tone wasen as irksome.
Mrs Ashworth then responded on 21st August, sajfivag the Minister had
‘taken great exceptiomo the allegations made by Mr Yates but that fveuld
nevertheless delegate responsibility for deternginihe application to the
Assistant Minister, Deputy A.E. Pryke. Three diter, Mrs Ashworth wrote
to Mr Taylor and reported this change to him.

13.37 This should have been the point at which Senatdre@s involvement in
RSL's case ended. Regrettably, and as subseq@agrpphs reveal, we
found that the Minister continued to play a roledansuing months in the
handling of the request for reconsideration ofapplication.

13.38 Mr Le Gresley had by then sought advice from ther Gfficers’ Department
on the point of law raised by Mr Yates. The questhe put to the Law
Officers was whether the Minister could properlypal the development while
still retaining control over any additional workshieh might be required to
further reduce the noise levels. Advice was ewdhtuprovided on 11th
October. The advice indicated that Condition 2tled 2005 permit, that
restricted the permission to RSL, did not prevéet Minister from making a

101



13.39

13.40

13.41

decision either way on the application to roof ovdt also reflected very
clearly the extent to which the broad scope of B0®5 permit and the
looseness of some of its conditions were the neddlpm for the Department.

Mrs Ashworth wrote again to Mr Binet at Health Raton, saying that the
Minister was concerned by the consultation respdis8inet had originally
submitted in February 2007. She explained thatMhester expected Health
Protection to be able to model the precise degfeaose reduction that
enclosing the RSL yard would achieve and she addedense feelingly —

‘The whole issue is very difficult and sensitived ahe Minister
wants the situation resolved and wants to purseentiatter as we
really do need to know whether the roof will sdive problem.

‘If you cannot help with this can you please adviseof who would
be able to supply this information?’

Health Protection’s response came swiftly and wstime firmness from
Mr Binet’s line manager, Mr Pritchard. He replisdying —

‘... | need to make one thing very clear. This &&pent will not
warrant the design solution for the shed; we wit accept liability
for approving the design of a structure in termsabiether it will /
will not prevent a statutory noise nuisance.

‘... It is for the applicant to demonstrate the usiness of their
application. It is not for this Department to mbdeof designs, and
their impact, on behalf of the applicant.

‘... | appreciate it is going over old ground bugrmission should
not have been granted for this type of commercsal so0 close to
residential dwellings.’

This was fairly irrefragable advice. Mrs Ashworthsged it to Mr Taylor on
31st August, saying —

‘| write to advise you that having contacted theviEonmental

Health Officer he has made it clear that, notwigdmgting the

Minister’s request, it is for you as the applicaatdemonstrate the
robustness of your application but it is not foe tBepartment to
model roof designs and their impact, on behalfrodpplicant.’

This was the point at which, we judge, any rema@ngemblance of the
Department’s ‘proactive’ approach towards RSL'sratiens at Heatherbrae
Farm ceased. There seems to have been no considegwven to, for
example, bringing in a third expert party to adgade between the rival claims
on noise. And there seems to have been no stackfathe litigious situation
now arising and what this implied given that RSkXsting permission (to
operate in the Countryside Zone) remained fullyfance. After all the
Department’s facilitation and encouragement that dr@abled the company to
move away from La Prairie in 2005, and after all @mcouragement, or more,
aimed at Mr Taylor for (in the Minister's eyes) angpromise solution to be
found — and after both parties had been obligeth¢ar some large costs —
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RSL and Mr Taylor were now left truly on their owsg to speak, in trying to
address the adverse turn of events that the Depattnad allowed to arise.

13.42 Mr Taylor, to his credit, put to one side any aggement he might have been
very entitled to feel and again elected to folloke tlead given by the
Department. He too engaged Southdowns Environm€ptasultants to assist
with noise reduction modelling in support of hisgasideration request. He
also decided to proceed unilaterally with the risting of the driveway,
notwithstanding the fact that he still considerbée boundary dispute with
Mr and Mrs Yates to be unresolved. The resurfgoimg were advised, was
done at considerable cost and in order to demdadtnat he, Mr Taylor, was
making every effort to comply with the wishes exgsed by the Minister.
(But, as things turned out the Department took #tigon into no account at
all, and had either not noticed it or had forgottés quite specific
encouragement on this score.)

13.43 On 4th September 2007, in preparation for his famthing civil action against
RSL, Mr Yates rang up Mr Webster on the telephageking information to
assist his case. He followed up his call with amasl in which he requested
data on other occupants of the units at Heatherbeaen and on planning
conditions applied to other skip companies opegatim the Island.
Mrs Ashworth responded three weeks later listing tlhmes of the approved
occupants of the other 11 units leased out by Mtdfaand confirming the
approved dry storage use for each. She also coedithat in 2005 Mercury
Distribution had taken over the unit previously wgied by a scaffolding
company and said that there had ‘never been anyleamnts recorded on file’
about any of those other occupants. This was liacor Mr Yates himself
would have recalled having complained to Mr Podieout activities at other
units some six months earlier and Mr Porter’s tette19th March 2007 to
Mr Taylor about this was on file.

13.44 Mr Yates’ request was followed by a meeting at Department on 26th
September between Mr Yates’ lawyer, Advocate O'@tinrMr Le Gresley
and Mrs Ashworth. Advocate O’Connell followed Uy tmeeting with a letter
the next day to Mr Le Gresley, saying —

‘The matter has a long and chequered Planning hystas we
discussed. | am grateful to you for the informatibat you provided
to me which was of a public nature but | am interdsn pressing
you or other members of your Department to seesfstéance can
be given evidentially at the trial. | recogniseaththis may be
straying into sensitive territory because it maydive criticising

the decisions of previous Committees either by igapbn or

expressly. Nevertheless it is my view that mytdibave the right
to have the factual position fairly laid before tBeurt. The target
of the proceedings is not the Planning Departmantuay of its

officers.’

There is no record on file of what was discussetth@tmeeting preceding the
sending of this letter, but the extracts from tbtelr, both above and in the
following paragraph, offer clues. The sense weagdy get from the second
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13.45

sentence above is that there may have been disouskthings having been

got wrong in 2005. The quotes cited below giveeast some impression that
there may have been some animadversion of RSL gldhe conversation.

Advocate O’Connell seems from what he wrote to hia@en not unpleased
with what he gleaned, and was perhaps encouraghis iown mind to seek

more information in support of his clients’ case.

Mr Le Gresley sought Mr Thorne’s advice. He saidso doing that he had
concerns about several points in Advocate O’Coimdietter. These
suggested, among other things, that the Departheehiet Mr and Mrs Yates
dowri and that a witness from the Department could H®pproviding a
summary of the history of Reg’s Skips Limited sat tthe Court can
understand that it has previously performed adasitthat have been
complained about. In other words, RSL would, it could be construedm
this, be able to be portrayed as a ‘troublesomenpamy, as opposed, for
example, to one performing an invaluable recycagvice, as accepted by the
Minister but whose operations States planning gpdfiad, it seems, severely
failed to accommodate. Mr Thorne and Mr Le Greskere aware that the
request was unusual; Departmental involvementdiviacase was a very rare
event indeed. Mr Thorne said that he would baskcoileague’s judgement,
whereupon Mr Le Gresley did prepare a witness rsiame. \We were advised
that he had to do this in something of a rushwas passed on to Le Gallais &
Luce less than 24 hours before the case was die toeard in the Royal
Court. This was, of course, most unsatisfactoryaasas Advocate Clarke’s
ability to consider the statement was concerned.

13.46 On 18th October 2007 the action against RSL goteoway in the Royal

Court. Advocate Clarke sought to have Mr Le Grgslstatement declared
inadmissible. He succeeded, however, in having thre last two paragraphs
struck out in full, on the basis that they wereelgwant and should not be
permitted to colour the Jurats’ appreciation of IMr Gresley’'s remaining
evidence. Those paragraphs said —

‘With the benefit of hindsight, the application reaith relation to
Reg’s Skips occupation of Heatherbrae Farm was msaeificant
than was anticipated at the time. Indeed, in 2€86 Department
received an application for the change of use obfhaer] site..., for
the sorting of skips. That application was refuseda variety of
reasons (based on the policies set out in the ¢sRlan 2002). It is
fair to say that the problems encountered by thanRihg
Department in relation to Heatherbrae Farm were emna in
reaching that decision. Currently, although eagtplcation will
be considered on its individual merits, when coesid
applications of this nature, the Planning Departinéa more
sensitive to the types of problems associated thithtype of use /
business.

‘I must say that | have some sympathy for the peedent of Mr.
and Mrs. Yates in relation to the use of HeathegbiFarm by Reg’s
Skips. The experience they have had is exactly thearelevant

104



planning policies are there to prevent and it isafipointing that
this has occurred.’

13.47 It can quite readily be seen from these words whyokate Clarke was so ill
at ease with them. In our opinion, too, they amfificiently balanced. We
appreciate that they were produced in a rush, umgsisure, and at the request
of the plaintiffs not the defendants. Advocate @@Gell was unlikely to have
sought a statement from the Department if he hatedaany impression from
his discussion with officers that it might not haween of some assistance to
his cause. But it is troubling to us that thereswa recognition at all of the
situation in which RSL now found itself, whose poegnent was the direct
result of actions or failings by the Departmentjlevthe last sentence quoted
above is a rather less than full account of whapkaed with the original 2005
planning permission, which (whatever the Departnmaay later have said it
intended) allowed skip storage and sorting withestrictive conditions. We
can see why the Court struck them out but for tmpgses of our inquiry they
do, we believe, give a clear indication of the D&pent's predominant
attitude to the case. It links with the notion,tet earlier, that the
Department’s view was that RSL wasraiisance We therefore think that it
was an unwise decision to provide an ‘official’ tetaent to one side in the
proceedings, notwithstanding the fact that only side had made such a
request.

13.48 The remainder of Mr Le Gresley’s statement was stibdhand the Royal
Court took it as read. Had the Court been givendpportunity to be made
aware of the full planning history, one suspectst ttather more of Mr Le
Gresley’s statement may have been considered fetiale As it was, the
Court was not. We certainly do not believe for anment that there was any
intent on the part of Mr Le Gresley to give the @dess than the full facts as
he understood them; the problem was, rather, tigaDepartment had failed all
along to have the full planning history in mind i#sfaced and reported
continuing events. The statement referred, formgta, to unauthorised
activities at La Prairie, St Peter, without the Idication that it was simply the
Department’s untested view that the activity wasauthorized (no
‘enforcement’ correspondence in respect of La Rraiad ever mentioned skip
sorting as being unauthorised). It said that R&d &pplied for pre-application
advice in 2005 regarding a move to Heatherbrae Farrfact the company
had done no such thing and the request to the BS&df/ice had come from
the Department itself, because it was keen to gt Roved from La Prairie
and because it had undertaken to RSL to helpdtdimew, better, site. It said
that the PSC had invited RSL to submit a formal ligppon, when
communications regarding planning had been withT&llor only. It said that
Mr Taylor had submitted the application in May 20®#en in fact he had
done so on 10th March 2005, one day after the P&&Lisous views had been
interpreted by officers to amount to agreement rimgiple for skip sorting
operations at the site. No mention was made offabethat the conditions
attached to the 2005 permit for RSL had been issuétbut having been
checked as required, or that one key element of tvas so loose that, on the
confirmatory advice of the Solicitor General hef;sglwas unreasonable and
unenforceable in the manner attempted by the Deyeaitin its response to the
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complaints from Mr Yates. The circumstances by awhithe 2006
‘reconsideration application’ came about at the &8pent’'s own behest were
not stated correctly. The circumstances leadinght® withdrawal of the
Enforcement Notice were not revealed. In shos,\litness statement was a
very unsatisfactory document indeed and is testymorthe Department’s own
collective failure to understand the case with Whiovas dealing.

13.49 It is important to emphasise here how difficultegt of this statement was for
Advocate Clarke. We had initially been somewhapssed that Le Gallais &
Luce had not thought to challenge rather more ef ldnguage in Mr Le
Gresley’'s statement in the knowledge that suchlexngé might have proved
relevant in the subsequent costs hearing. Wesezglhowever, that Advocate
Clarke first had sight of the statement less th&im@urs before the case got
underway and was consequently under consideraldleuegent pressure to
appreciate any weaknesses in the account of l@stdihistory. An attempt
was made to get the statement struck out entinglythis was clearly not easy
to achieve. So he focussed on the elements oftdtement that he thought
were most damaging to his clients. We also remeatbthat much of the
relevant planning history — including the facilitat and processing of the
2005 planning application — was Mr Taylor’s, noattlof Advocate Clarke’s
client. It would hardly have been realistic to egpMr and Mrs Pinel, given
the timing, to challenge Mr Le Gresley's accoum/e emphasise this point
because it meant that the unsatisfactory accoutiterstatement became part
of the Court’s record of evidence and was thus auoiicable to contest later
on, most notably when the issue of a Ministeriaitdbution to RSL’s costs
arose after the case.

13.50 Given that the attention of the Department and tbEorelevant parties was
firmly on the Royal Court case during this peridds not surprising that there
relatively few further developments on Mr Tayloréqjuest for reconsideration
of the refusal of his roofing-over application.

13.51 On 9th November 2007 Southdowns Consultants prabutse report for
Mr Taylor. The report suggested that the propasefing-over would deliver
a significant reduction in noise levels. It didtjhbowever, provide proof
‘beyond all reasonable douhthat the scheme would eliminate the alleged
noise nuisance. It would have been impossiblét fiardo so. On the basis of
the imprecise requests made of him by the DepattinMnTaylor concluded
that the delivery of a reduction in the region 6tIBA ought reasonably to be
enough, and the report enabled that to be claimed.

13.52 During this period there was an exchange of comedence between
Mr Taylor and Mrs Ashworth concerning traffic movents that could be
expected in the event that the request for recersiibn was approved.
Mr Taylor estimated that there would be betweem® B2 movements per day
and he took the opportunity to criticise the Depamt for what he believed
was an inappropriate reliance in its report for 8eptember 2006 site visit on
assertions by Mr Yates concerning traffic movementg/hen Mr Taylor
requested, and received, a copy of Mr Yates’ writteecount of his legal
objections to the request for reconsideration liealhad prepared soon after the
August 2007 hearing, he was also advised that ¢ieensideration would
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finally be determined by the Assistant Minister a8th January 2008.
Mr Taylor was reminded that he had not yet providath on the degree of
noise reduction likely to be attained by the rogfover of the yard. In this
regard, we note that Mr. Taylor had been in possessf the Southdowns
report for several weeks, albeit that the ongoirmgirc case may have
influenced the speed with which he forwarded hgoreto the Department.

13.53 On 14th December 2007 Mr. Taylor eventually sumplids report from
Southdowns Consultants to the Department. He weoteovering letter,
saying —

‘You will see from the data that the proposed boddwill reduce
the noise level by more than what the Minister dsi@. The
Minister gave me an undertaking that he would suppuay
application on this basis so | look forward to hieg from him in
due course.’

13.54 Given what had transpired at the site visit a ygawriously this was far from
an unreasonable position for Mr Taylor to adophe Minister had not asked
for a precise reduction in noise but had wantedet® clear evidence of good
intent in tackling the problem. Mr Taylor felt thalong with RSL, and at
some considerable expense, he had now kept hisofitlee bargain. The
problem now, however, was that the terms of theattelbhanged, the Royal
Court having found in favour of Mr and Mrs Yateglweir action against RSL.
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14

14.1

14.2

14.3

THE VOISINAGE CASE

The Bailiff's judgment in the case of Yates v Re@kips Limited ([2007]
JRC237) was given on 11th December 2007. He wti@sgswith Jurats Tibbo
and Morgan. The Royal Court found that the actisibf RSL at Heatherbrae
Farm constituted a breach of the dutywoisinageowed to Mr and Mrs Yates.
An injunction was granted, to come into effect frast May 2008, requiring
RSL to vacate Heatherbrae Farm. A deciding fadtaran be seen from the
judgment, was that the Court preferred the evidemtenoise supplied by
Mrand Mrs Yates’' consultant, 24 Acoustics, as femore ‘fluent and
persuasive’ than that presented by Southdowns @anss acting for RSL.
While, of course, it is not for us to reopen theu@s decision, some matters
of import do arise from it relating to our terms refference that bear some
consideration. These are over and above the ammedrout Mr Le Gresley’s
witness statement on behalf of the Departmentvieatave already noted.

Paragraph 17 of the Bailiff's judgment said, inereing to Mr Le Gresley's
evidence, that the actual effect of RSL’s actigiten Mr and Mrs Yates had
not been anticipated. (Mr Le Gresley himself hadead‘'simply’ before the
negative for added emphasis.Had those effects been anticipatédr Le
Gresley's statement and the Bailiff's paraphrasihg both continued,éither
the application would have been refused, or a pssian would have been
issued with a more precise condition regulating aleévities of the compahy
In the circumstances it was not for the Royal Caartonsider whether the
effects should have been anticipated. Of coursg #hould have been, in
relation to all neighbouring properties and not flxe Yates’ (which was less
near RSL’s site than others) and we venture tokthivat they would have
been, if the Department had been more thoughtfdidiigent in 2005. They
may also have been had Mrand Mrs Yates, or angrotieighbouring
residents chosen to object to Mr Taylor’'s applmatat the time. Thus the
judgment given against RSL, and indeed what Mr ltestey had said in his
statement, went right to the heart of the mattahefway the 2005 permit was
issued, with a key condition that was too looselprded and thus
unenforceable, and the way the Department faile¢hose not, to appreciate
that fact in its ‘enforcement’ actions during 2006—

Also significant, however, is what the Bailiff had say at paragraphs 32
and 35 of his judgment —

‘32. It follows that, in our judgement, the actieg of the defendant
company at Heatherbrae Farm constitute a breacthefduty
of voisinage which is owed to the plaintiffs. Véaahed this
conclusion not without considerable sympathy for avid
Mrs Pinel. They were permitted, if not encouragby, the
Planning Department, to establish their business at
Heatherbrae Farm which they did in good faith. Thiéculty
is that any skip operating business is inherentigy

‘35. By way of postscript, we direct that any apation for the
costs of these proceedings should be pursued ditdy a
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14.4

14.5

directions hearing before the Bailiff at which caesation can
be given to the question whether any other partyparties
should be convened.’

The sagacious Bailiff had spotted that Mr and MreePhad not turned up at
Heatherbrae Farm by accident. Their company hadala planning
permission to sort and store skips there, and theyld not have had that
without overt action on the part of the Departmafter it had decided it
wanted RSL to vacate the La Prairie site. Our irepds that he sensed
clearly — and of course correctly, as we believehaee now established — that
RSL had been encouraged to move to Heatherbrae Rdendid not, however,
have the evidence before him to demonstrate that;p®r Le Gresley’s
witness statement certainly did not own it. Bué¢ tkexistence of the 2005
planning permission was a factor to be weighedtéreor not there had been
‘encouragement.” The Bailiff, therefore, seemspatagraph 35) to have had
in his mind the question whether this considerasbould be reflected in a
degree of liability on the part of the Minister fibre costs incurred by RSL as
the loser of the lawsuit.

The directions hearing took place on 20th Decenalpel the Bailiff ordered
that the Minister be convened to attend beforeGbart when the application
for costs was heard. This was an unusual stepyittobut legal precedent but
rare; and we have got to know that, unsurprisinglgaused a not insignificant
degree of concern within the portals of both thanRing and the Law
Officers’ Departments (although the Minister hinisapparently remained
unaware of it). We revert to this at section 1B®we
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15

15.1

15.2

15.3

15.4

15.5

RECONSIDERATION OF THE 2007 APPLICATION

Mr Yates might perhaps have thought that the Cewl#cision was the end of
the matter. But he learnt in the margins of thartoom that Mr Taylor’s
request for reconsideration of his roofing-overlaapion was (quite properly)
still live. He therefore wrote to Mr Le Gresley @8dth December 2007 setting
out at length many reasons why the application Ishoat be approved and
seeking —

‘...full details as to how the Planning Departmgmbpose to deal
with this reconsideration application, includingetiprocedure and
the proposed timetable.’

Mrs Ashworth responded promptly on 27th Decembetosmg Mr. Taylor's
report from Southdowns Consultants and saying Alsatstant Minister Pryke
would convene a meeting in due course to decide tip® matter, once Health
Protection had also reviewed and commented on d¢h8owns report. She
did not say any more about procedure. (At the tihee Department did not
have a documented procedure for managing requestsdonsideration.)

Meanwhile, this was not an easy moment for Mrands Rinel. The

implications of the Court’s decision for their llilod were readily apparent.
The season, Mrs Pinel told us, was not at all festor them. It was their
belief that Mr and Mrs Yates would not rest untiblRhad left Heatherbrae
Farm; accordingly any action they now sought toetai try to remain at

Heatherbrae Farm would be sure to be opposed tottévenost. They had, as
they explained to us, three main things in mind.irstF they remained

convinced that Heatherbrae Farm was the best ofdiotheir business, and
they had a valid planning permission for the steragd sorting of skips there.
Secondly, their underlying belief was that, shdrtlosing their business, they
had done everything they could to comply with theh&s of the Department,
notwithstanding that they felt strongly that the p@gment had not been
impartial towards them in its handling of the ca3éhey therefore felt keenly
that they had right on their side. Thirdly, thegekv that Mr Taylor had

engaged Southdowns Consultants to provide furthalysis in support of his
request for reconsideration of his roofing-overleggion and that that had not
yet been determined, thus leaving a window forrojsin, so to speak. For all
these reasons they asked Le Gallais & Luce to dengjrounds for appealing
against the Royal Court’s judgment.

Advocate Clarke’s view was that an appeal was Yikel be very difficult
indeed. This was because not only did it appesritr and Mrs Yates had no
interest in compromise but also the notion of @wading the other side’s
expert evidence on noise would obviously be probk&nunless, perhaps, a
clear change of circumstances could be demonstrated

Mr and Mr Pinel sought ‘political’ help. Approachby them to several States
members yielded a particularly positive responsenfiSenator B.E. Shenton,
who was then the Minister for Health and Sociahvi®ess, in which capacity he
had political responsibility for Health Protection.He visited them at
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Heatherbrae Farm on 5th January 2008. As he gotus, Senator Shenton
was told by Mr and Mrs Pinel that they wished @ysit Heatherbrae Farm, for
two reasons. First, the site was eminently sweté their operations in terms

of its location, the sorting space it offered amsl physical characteristics,
notably its concrete surface; the latter, in patdc would make RSL’s
application for a licence under the Waste Managéniéersey) Law 2005
more likely to succeetf. Secondly, it seemed clear enough that there was
nowhere else for their business to go.

15.6 Senator Shenton told us how he learned of the feignce of the 2007
roofing-over application in relation to a possibfgeal, saying —

‘... they still wanted to operate out of Heathembrabviously. So
there was a requirement to make sure that the lamgo would be
able to make the premises soundproofed to an ettahthey could
continue to operate and this would be the roofingroof the area, |
think it is the slurry area, at Heatherbrae. Besauthis was
important, | then telephoned the Minister for Plamn and

Environment.’

15.7 The Senator took steps to corroborate what he bad told. Having satisfied
himself that RSL was deserving of help, Senatom&redecided, as he put it,
to be proactive. One factor in this, he put towas that he had reservations
about the adequacy of appeal processes in Jersggneral, including the
‘request for reconsideration’ process. He told-us

‘It seems to me in a lot of cases, and this is megd observation,
that a lot of the appeal processes within the Statelersey are just
cul-de-sacs where people are just sent off to mdkeir
representations if they have been hard done byvangd rarely do
they ever get what | would call true justice.’

15.8 Thus on 9th January 2008, four days after his wsiHeatherbrae Farm, he
rang up the Minister on the telephone. He made ¢hil from his place of
work in St Helier and invited Senator Cohen to rimgh back on his office
number since, he explained in leaving a messageptlel not remember the
number of his mobile telephone. The Minister ahlfenator Shenton back
moments later. Because this was a telephone calbeanator Shenton’s
workplace, a financial services business, the cmati®n was automatically
recorded through the system in place there forrd¢leerding of clients’ calls.
Sometimes in such situations the caller hears aagessaying that a call may
be recorded for training and monitoring purposé& understand, though, that
the Minister did not hear such a message.

15.9 When we first received evidence about this telepheonversation from
Senator Shenton its genesis was not immediateliaiegul to us and, while

12\We are advised that, as of the beginning of Septe2®10, the Environment Department had yet toteeany
of the public or private sector waste managemeetaifpns in the Island and that 13 applicationssfach a
licence awaited determination
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what we received from him had the appearance afgbalitranscript, it was
presented to us asdtes of a conversation, albeit aa¢curate representation
thereof. We took thorough steps to ascertain #mocity of the evidence,
whereupon it became clear that there was an exémoirding of the whole
conversation, of which Senator Shenton’s ‘notesten@ fact extracts. We
subsequently took steps, with Senator Shentonlsc@dperation, to obtain a
full transcript. It is or may be for others, nat, o pass any desiderated
judgement about Senator Shenton’s actions, eithiking steps to ensure that
his conversation with the Minister was recordedhnonot taking steps to warn
or remind the latter that calls to the telephonenber in question were
automatically recorded. Our duty has been to clemsine evidence we have
received; and we received this. Because, how@fdhe notoriety that this
episode has already gained in the public domain,hexe reproduced the
whole transcript at Annex 3 for avoidance of doalbbut its contents.

15.10 After opening banter the conversation turned to RSThe subject was
initiated by the Minister and we therefore suppibse the fact that this was the
purpose of the call was mentioned by Senator Shemten he left a message
for the Minister to call him back. Senator Shensard that Mr and Mrs Pinel
had to decide very soon whether or not to appeaihagthe judgment of the
Royal Court. They would appeal, he said, onlytiséemed likely that the
roofing-over of their operations area would be gmes As Senator Shenton
told us, his assessment was that they desperasgited to stay at Heatherbrae
Farm and they had realised that the only possite lof that in their eyes was
approval of the roofing-over application in orderrhitigate any problem of
noise (and thus achieve changed circumstancebdqurposes of the appeal).

15.11 The Minister said in responseell | have already given them an undertaking
that they can do that To Senator Shenton’s ripost&o‘they can, so it is likely
that that will be successfulzhe Minister replied absolutely, absolutely A
few moments later, Senator Shenton having posesame question again, the
Minister repeated his assuranceyes, absolutely Referring to Mr Taylor’'s
original 2005 planning permission for RSL, the Mier also said... | do
know that the planning consent in the first pla@sviundamentally flawed......
apparently it was an absolute cock-upNe attach some importance to this
particular remark because the judgement it exhduitdd have been derived by
the Minister only from briefing by officers.)

15.12 These were not very wise things for the Ministersty. First, and most
importantly, he had actually stepped back publiiym determining the
application some four months previously on grouafiperceived conflict of
interest; the decision now rested with Deputy Pryded Mr Taylor as the
applicant had been told that (as had Mr Yates).e Whnister should have
made this clear and said no more, or perhaps ne than that he would pass
on the comments to his Assistant Minister for méorimation. Secondly, the
assurance he gave to Senator Shenton that theappt would be approved
was a serious fettering of discretion, in very ¢odesable contravention of due
process, although we do absolutely recognise thattammed from his
constructive approach at the site visit in Septen®®6 when he had said
firmly that he wanted a reasonable solution toptablem (in contrast with the
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untoward recommendation he received from officbed &ll sorting of skips

should cease, contrary to the extant planning pssion). Thirdly, it was

emphasised that the context of the conversationtkeasnpending decision by
Mr and Mrs Pinel about whether or not to appealtuial decision for them,

and the significance of the roofing-over applicatio that context. This alone
should have obliged the Minister to pause for thmugnowing that what he

said would be reported back, but in the immediatyhe moment and no
doubt desiring to be frank with, and helpful to,calleague, he did not.

Fourthly, but this is not a criticism, the fact tiiae application in question was
Mr Taylor’s rather than RSL’s itself had, it seemgstten somewhat lost in the
discussion.

15.13 Senator Cohen said several things to us abouefisode. First, he observed
that he could not recollect the conversation. Arenthan two years distance
no-one would be surprised or concerned by that,caniinly not us. But the
problem for a Minister is that others may well hamgevery word he or she
utters, especially where decisions of importaneeiarthe offing. Secondly,
he expressed his dismay that a colleague on thexctoof Ministers could
stoop, as he put it, to the recording of a privatdgprmal telephone
conversation with a fellow Minister. We note thesentiments carefully
although we also note that Senator Shenton madeat that he was helping
Mr and Mrs Pinel, and so it should have been iefitthat anything said in an
albeit ‘private’ conversation would be reported khad hirdly, and having seen
the transcript, he reminded us that in the conversde had also said that an
appeal would be difficult and was not to be lightbnsidered, and that Mr and
Mrs Pinel needed to be sure that they had had gdeite. This is a very fair
point indeed but in our view it does not overritie unwisdom of his having
given the ‘assurance’ about approval of the appboahat he did.

15.14 Senator Shenton reported back to Mr and Mrs Pmehediately. Mrs Pinel
then spoke to Advocate Clarke. (It was not knowraby of these three actors
that the Minister had passed the decision on tipdicgtion to Deputy Pryke;
had the Minister noted that in the telephone cosat@rn things might have
developed differently.) Advocate Clarke respond=ltiously. Such a
decision of the Minister, he told us he said toavid Mrs Pinel, might well, if
confirmed, form a reasonable basis for an appegrcaal of the application
might give the Court of Appeal an opportunity tack a different conclusion
since RSL would be able to demonstrate that thenatjon would not be
necessary in order to achieve a satisfactory rasaolof the dispute.

15.15 It needs to be remembered here that Mr Taylor betighat the latest analysis
by Southdowns indicated a significant impact onsadevels if the planned
roofing over was implemented and he remained cenfidf the Minister's
support. His position, indeed, was that the Merishad given him an
undertaking to approve the application provideddyaction to mitigate the
noise was put in place. He iterated this in wgtito the Department
(paragraph 13.52 above) and nothing was writtereply to him that might
have served to disabuse him of his stated beliefooweaken it. Mr and
Mrs Pinel were cognisant of all this and their, avidTaylor’'s, confidence
could only have been reinforced by the signal thag now received about the
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Minister's remarks on the telephone. Advocate Kdatherefore submitted
notice of appeal that same day, 9th January 200&hwvas just a day ahead
of the deadline in the rules of the Court of Appedlhe sole ground of the
appeal was stated as being the impending approvahe roofing-over
application, which would change the position asas before the lower Court
by enabling the noise problem to be tackled in & may. Advocate Clarke
said in the notice of appeal that the approval eqgmected a week or so thence;
this reflected what Mr Taylor had been told by tepartment, viz. that the
decision was due to be taken on 18th January.

15.16 Advocate Clarke, however, continued to impress icaubn his clients.
Having given notice of appeal, he wrote again toakld Mrs Pinel, saying that
it was ‘even more importahto get the Minister's assurance confirmed in
writing. This would be necessary in order to arguecessfully for staying the
Royal Court’s injunction’s entry into force on May, pending the hearing of
the appeal. Mr and Mrs Pinel thus received clearca from Advocate Clarke
that an oral assurance alone from the Minister diowit provide a sufficiently
robust platform from which to argue their case e tCourt of Appeal.
Nothing less than the planning permission signetssaled would suffice. At
some point in these exchanges Advocate Clarke,agshié duty (and normal
practice), advised Mr and Mrs Pinel that they woafdcourse be entitled to
seek a second opinion if they were not content hishapproach.

15.17 Meanwhile, officers in the Department knew nothofgall this. There is no
evidence that the Minister reported his conversatiith Senator Shenton to
anybody there. On the contrary, hand-written notes subsequent
correspondence between Mr Taylor and the Departmenly that the
Department knew nothing at all of the conversati@o the ‘assurance’ that
the Minister had given and his description of trepBrtment’s handling of the
original 2005 permit for RSL as flawed (and wors&re not in any way
prayed in aid in the Department’'s preparation o¥ie for the Assistant
Minister on the request for reconsideration. Tkeislon on this, as already
indicated to Mr Taylor, had been expected on 1&tudry 2008 but shortly
before that it was again deferred. The main redsothis seems to have been
pressure of work and the fact that Health Protatticomments, including its
analysis of Mr Taylor's Southdowns’ report, was tsenthe Department only
on 23rd January.

15.18 Mr and Mrs Pinel continued to discuss their predieat with friends and
acquaintances, several of whom, we understanduesged them to obtain a
second opinion. The law firm whose name emergeleas for this purpose
was Messrs Sinels. Accordingly, early in Februa®®8 Mr and Mrs Pinel
went to see Advocate P. Sinel and his then parmeihe firm, the late
Advocate C.G.P. Lakeman. The latter requestedrpdapem Le Gallais &
Luce and time was spent on a detailed review ofctme. The advice then
given to Mr and Mrs Pinel was that RSL’s grounds dppeal were, in fact,
perhaps somewhat wider than Advocate Clarke haeéveel and not, or not
necessarily or only, posited upon approval of Myldds roofing-over
application.

15.19 The following grounds of appeal were identified3ipels —
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(@) that the wrong defendant had been held liabeuthe common law
of voisinage that is, the tenant rather than the landowner;

(b) further, or alternatively, that there had baarerroneous application of
the law when looking at the needs of the averagsopein the
particular neighbourhood;

(c) further and alternatively, that there had baererroneous application
of the law when looking at whether RSL had beemgdawfully; and

(d) that there had been errors in the considerati@xpert evidence.

15.20 Mr and Mrs Pinel were impressed by this analysiswds manifestly not
unreasonable and it seemed very positive. Thegeddhat the chances of
succeeding on appeal would indeed be greater § ttleanged lawyers.
Advocate Clarke accepted the decision with goodegraBy 20th February
2008 he had ceased acting for RSL and the casenNidee passed to Sinels.

15.21 Meanwhile, Mrs Ashworth was preparing her reportr fihe Assistant
Minister’'s reconsideration of the 2007 roofing-oapplication. Mr. Yates
submitted his objections on 7th January 2008, sdegoby 24 Acoustics’
review of Mr Taylor's Southdowns report, which hheen forwarded to
Mr Yates by Mrs Ashworth just after Christmas. Axbustics’ conclusions
broadly mirrored its previous advice in supporMifYates’ position.

15.22 We suspect that the Department was foxed by thitehzftideas displayed in
the two expert reports on noise now in play. Aspet them are not easy for
any layman to follow, and perhaps not any exp2#.Acoustics obviously had
a brief to seek to counter whatever arguments waue forward by
Southdowns Consultants but probably its most ®@llipoint— which
unfortunately was not addressed by the Departmest e passing — was that
the States evidently had no published policy ors&0i24 Acoustics therefore
argued that the approach on background noise ldgktsved by many UK
local authorities was a reasonable model to follamd this gave a different
result to that which derived from Southdown’s meliblogy. Mr Taylor was
provided with a copy of Mr Yates’ letter of objemti and the supporting report
by 24 Acoustics. He wrote back to Mrs Ashworthl@th February observing
that 24 Acoustics had at no time consulted him &lbio& proposed structure
and that its report was based on various assungptibat meant it was
misleading. There is no evidence that the Departrieok any notice. It was
more interested in the stance of Health Protectirihe ‘official’ arbiter on
noise in the absence of any published policies.

15.23 Mr Binet responded for Health Protection on 23ndu2aty 2008. This time his
advice was somewhat less equivocal than hithertbstil fairly generalised.
He stated —

‘The proposed works will reduce noise levels but @aough to
abate the nuisance caused by the skip business.

‘Clearly, if the building was to be occupied by aigh quieter
operation, it would be a different matter.’
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15.24

15.25

15.26

This advice was given with the benefit of both expeports having been
received by Health Protection. But no analysisheir competing claims was
proffered by the latter, nor asked of it by the Bment. Mr Binet's latest
comments now lay on the table alongside the adsidécurrent, that he had
given on 2nd February 2007 when the roofing-oveliegtion had first been
sent to Health Protection for comment —

‘Although the proposal would lessen the impacthef business on
the neighbours | doubt if it would eliminate thdelihood of
complaint.

‘The Department would not oppose the application itaswill
improve the existing unsatisfactory position.’

Mrs Ashworth had completed her report on the casdhie Assistant Minister
by 18th February 2008. Her draft was endorsed by &IGresley unchanged,
Once again Mrs Ashworth focussed on the applicaifdsland Plan Policy C6
(Countryside Zone) and the same extremely highrégstrding noise was cited
as applied previously by the Department, viz. thMatTaylor should be
required to demonstratebéyond reasonable doubthat his scheme, if
approved, would €liminaté the noise nuisance. This choice of words
deserves remark. One might have expected, intampt at balance between
the parties, words less final, such as ‘mitigate’sgynificantly reduce’, words
that would have given the Assistant Minister sow@mw for manoeuvre in her
decision-making. It is frankly impossible to seewhin the particular
circumstances of the digladiation between the @arthere could ever be
‘elimination’ of the perceived ‘nuisance’, let alnelimination of the
‘likelihood’ of complaint, which was the context which Mr Binet used the
word. And ‘proof ‘beyond reasonable doubtvas an entirely unreasonable
test because ‘proof’ could by definition not be hatess and until the building
had been built.

A constructive alternative approach would have bienthe Department to
have retained a third expert party to give a fioihion by which the parties
would agree to be bound. Health Protection itdedfyvever, had made clear
that, although it did have some members of stafthwihe necessary
gualifications in the field of noise measuremehis twas not a role that it
would seek or for which it was fully equipped, neast because it did not
possess the appropriate computer software thatdnvoave enabled precise
modelling of noise attenuation from any structumed an any location.
Retaining a third expert party would, we think, &deen good practice by the
Department having regard to the particular circamsgs of this case but we
suppose that it could have been contemplated dntizei Department had
recognised that its starting point was the neesbto out a problem of its own
making (and it could, of course, have been contatagirather sooner). Yet at
this point, Mr Yates having already secured hisingfion, it was even less
likely to happen unless Mr Yates felt strongly tiat might lose on appeal.
We do not think that he thought that.

The conclusion in the Department’s report was cldér Taylor's proposal

would not meet the high, but undefined, test thad been set. As noted
above, there was no analysis in the report of tles pnd cons of different
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15.27

15.28

15.29

approaches to noise testing and indeed noise megsaand no attempt to
weigh the two expert reports against each othdre donclusion stated in the
report was that —

‘... it [is] not considered by this Department thaivas proven that
the roofing over of the yard would eliminate theseato the extent
that a noise nuisance would no longer exist. llofes that any
exceptional reason to grant consent for this conemakr
development in the countryside falls away.’

This was based only upon a less than satisfacteaging of Mr Binet's
responses on behalf of Health Protection. The Beyat had not actually
‘considered’ anything for itself on noise, and hamwritten noise policy on
which to fall back.

We consider that there were some further problertts tive report. First, on
the noise question, it said that Mr Yates had stteohias part of his objections
a report by 24 Acoustics that had formed part & hMr Yates’, civil case
against RSL, and that it waselevant at this point to note that in its
determination of the civil case the Royal Court dat accept the Southdowns
findings, preferring the reliability of the 24 Acstics evidence.’ This was
quite inaccurate, a point which we consider needbd emphasised. The
roofing-over application, or the idea thereof, e been raised at all during
the voisinagecase against RSL, and the report sent in by Me¥&bn 7th
January 2008) was 24 Acoustics’ review of Mr TaldBouthdowns report
concerning the roofing-over. Bringing the Royalu@s judgment into the
frame in this manner was tendentious in the contéxireparing the ground
for a well-founded Ministerial decision. It istiie very least a telling example
of analytical sloppiness that should have beenilseqicked up when the
report was reviewed in draft.

Secondly, on the background to the case, the reppeated unquestioningly,
and perhaps not without a degree of disingenuityh& language used, the
argument that had been discredited or negated eywithdrawal of the
enforcement notice a year previously, saying —

‘....Finally Mr Taylor contends that he was origlyalanded with

the problem by the Planning Department who appredciim

asking if he could accommodate Reg’s Skips. Thadsshow that
the use was agreed on the basis of information |ggpat the time
which led the Department to consider that the usmulev be

acceptable in this location because of its reasdonaow-key

operations. (Reg’s Skips had to relocate as theye wecupying a
site in St Peter without consent.) Reg’s Skipsdtaat the level of
use is the same but has not, despite being aska#al $0 a year ago,
supplied the Department with the figures that thay they have to
prove the statement. The Department is strongtheview that the
use has intensified over time...’

We were somewhat disturbed to see this point istithe frame despite the
whole enforcement notice saga (which had no mergtaal). As for the line
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15.30

15.31

15.32

15.33

of reasoning itself, we will merely contrast it withe Minister's view of
events as he had graphically put it to Senator ®hefive or six weeks before
(paragraph 15.11 above). We have also alreadydnat¢hat context that it
would have been unlikely for the Minister to havadhsuch a firm and
knowledgeable opinion about what had really hapgane2005 without its
having been inculcated by him from his officers.

Thirdly, the report contained no meaningful dedesip of the Minister's
specific intervention during the September 2006 gisit that had not only led
to the application’s being submitted in the firdge but also to costly action
to mitigate noise undertaken in good faith by Mylba, most notably the
resurfacing of the driveway to Heatherbrae Farnne Teport as drafted did
indeed note that Mr Taylor had written, saying —

‘... that from the data [provided by Southdownspuld be seen that
the proposed building will reduce the noise lewehtore than what
the Minister asked for and that the Minister gave undertaking

that he would support the application on this basis

but made no attempt to analyse this, saying oray-th

‘the Minute of the Ministerial meeting makes noerehce to any
noise levels merely that more information was resqli.

The reference to that Minute merely clouded thedsasofar as the Minister’s
gualified undertaking was in fact given at the sitgt in September 2006, a
year before the Ministerial meeting of 3rd Augug0?2.

Given the force and sensitivity of Mr Taylor's adem regarding the
Minister's stance (which was written just a few slagfter the Minister's
assurance to Senator Shenton that the applicatmuidwbe approved) the
Department should certainly have ensured thatspléets of things relating to
it were thoroughly analysed and weighed. But thiefpwas just left hanging,
SO to speak, the reference to the Ministerial mgekiut not to the site visit
being something of an irrelevance.

So, in our opinion, this report was most unsatisfigcand would not have
offered the Assistant Minister a sufficient basis dood decision-making. We
say this, however, in the conditional since theorethat was eventually placed
before her was a little different. Mrs Ashworthtgving been signed off by
Mr Le Gresley and published, was then withdrawnmggeaph 15.34 below).

The report of 18th February 2008 was posted orb#martment’s website and
listed for decision by Assistant Minister Pryke 28th March 2008. On the
day, however, the item was withdrawn from the agerakbcause of
representations from both ‘sides’. Advocate O’Galhmad written to the
Department the day before saying that his clierdsewextremely concerned’
that the report said that Mr Taylor had stated Matvates hadfalsified the

number of vehicle movements” and that the videoplsegh by Mr Yates
illustrates this. Mr Taylor had indeed made this assertion inteedeof 12th

February to Mrs Ashworth, based on his own viewaigthe video film in

question. In evidence to us he said he stoodiby thhe report was not wrong
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in what it said about Mr Taylor's expressed view, las with the substantive
noise issue, it was uncritical and offered no apinabout the Department’s
own view of the evidence.

15.34 Secondly, just before the meeting on the 26th westd begin, Mr Taylor told
Assistant Minister Pryke that he was not at allgyawpith the report and that
he wished to have more time to challenge pointsentadrein. It is not clear
that at this point the Assistant Minister was awaféddvocate O’'Connell’s
letter too but in any event she sensibly withdrbesitem. It was rescheduled
for 9th April.

15.35 Following this, Mrs Ashworth’s report was editedakidy by Mr Le Gresley
(although he had already signed it off). He toldorne in an e-mail —

‘I have been in and amended the officer RFR reportake out
much of the irrelevant “noise” and to focus on fhlanning issues.’

15.36 Mr Le Gresley’s changes did indeed narrow the faxfubke report. He deleted
substantial parts of it rather than attemptingedraft them. The problem with
doing this, however, was that Heatherbrae Farmidvagl since ceased to be a
conventional case for the Department; it had bden Department’'s own
actions and procedure, not to mention the Ministémterventions, that had
brought into play many of the crucial factors wevdnaimed to describe but
which were now excluded altogether from the revisgubrt.

15.37 His deletions included the text cited at paragrapb®8 and 15.30 above.
This left rather a gap in the tale. The Ministadhmade a not insignificant
commitment at the site visit in September 2006 the Department had
neglected to record it. The Department also fatledlarify the Minister's
position on what the Minister might reasonably haveant by compliance
with statutory limits or, perhaps more appropriately, to confirm thatfact
there were no statutory limits to be applied. #swecertainly correct that the
note of the August 2007 Ministerial meeting had ena reference to any
noise levels but Mr Taylor had been referring te tmrecorded, but well-
evidenced, site visit of September 2006 — all ofciwiwas utterly backed up,
in his eyes, by the Minister's assurance givendndtor Shenton; accordingly
that reference should have been corrected, notwednaltogether. Mr Taylor
did not receive a substantive written responseigovarious letters drawing
attention to the Minister’'s position at the sitesiviand this left him further
entitled to believe that the Minister would suppitre application. What the
latter had said to Senator Shenton on the telepbmngly served to confirm
him in this view.

15.38 The revised report was issued on 31st March 20@&dhlof the rescheduled
ministerial meeting on 9th April. On the all-impant noise issue, Mr Le
Gresley's one substantive addition, the subordirdéeise of the second
sentence below, said —

‘On the basis of [the Health Protection] consultati response it

was not considered by this Department that it was/gn that the
roofing over of the yard would eliminate the ndigghe extent that
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a noise nuisance would no longer exist. It follothsit any
exceptional reason to grant consent for this dguelent falls away
and that the presumption against commercial devetq in the
Countryside Zone enshrined in policy C6 should yppl

This gave the Assistant Minister virtually no rodor manoeuvre in her
decision, but, in our judgement, the revised repdi¢red a very imperfect
assessment of the complexities of the matter.

15.39 9th April proved to be an inconvenient date for Mylor, who was due to be
out of the Island. The request for reconsiderati@s finally scheduled for
24th April, preceded by a site visit by the Assistelinister the day before.

15.40 Both Senator T.A. Le Sueur, then Minister for Tregsand Resources, and the
then Deputy of StJohn wrote to Assistant Miniskyke in support of
approval of Mr Taylor’s request for reconsideraticBenator Le Sueur’s note
was particularly measured, and cognitional of thaewpolicy context —

‘There is always a balance to be struck betweenngeds of the
applicant and those of the owners of surroundingperties, and in
this context | understand it is now intended tlat &rea in question
would be roofed over. On that basis, | think tladahce of support
swings away from the one (?) household which agpeaconsider
itself adversely affected, more in favour of a lamaplicant who is
struggling to make a living providing a very ne@gsservice to the
Island community, and one which using the ‘Envirenthside of
your role | think you will appreciate helps in tloederly disposal
and recycling of waste products. Indeed, givengdeeral level of
housing density around the Island, | can thinkest better places to
undertake these activities without infiltrating wsirably onto
“green zone” sites (as had happened in the pa€@tpt). | know
the difficulties which Mr and Mrs Pinel have faceder the years
finding a suitable location, and whilst probablywiwere in Jersey is
“ideal”, this site appears better than most.’

15.41 But, as already noted, the Assistant Minister was boxed in by the advice
she had been given about the applicability of Rdlié of the Island Plan.
This was notwithstanding that RSL had a valid pssoin to sort and store
skips at the same location, the decision on wmck0i05 had been based on an
exception to Policy C6 (which was not said in tepart before Deputy Pryke).
There is no evidence that the Assistant Ministes \mdvised to give any
consideration at all to matters of the kind raisgdsenator Le Sueur. It would
have been very desirable indeed had these brdaidgst including the fact of
RSL’s existing permission to sort and store skipsi@atherbrae Farm, been
overtly set out in the report to help ensure thatdecision taken was properly
made taking into account all relevant factors, s@&eh so to be made.

15.42 The Assistant Minister's decision on 24th April 30@vas to uphold the
refusal. The grounds that were recorded by theeStareffe were similar to
those deployed when the application was first edus 2007 under delegated
authority —
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‘The Assistant Minister noted that the applicatiwas contrary to
the general presumption against development witencountryside
as set out in Policy C6. It was recognised that BReg’s Skips
operation remained a nuisance and whilst the prepos
development might serve to improve the situatianywas not
guaranteed to resolve that problem. It was consdethat
insufficient evidence had been submitted to jugtiy Minister
granting an exception to that policy. Accordingtile Assistant
Minister, having determined that Heatherbrae Farnaswnot
considered to be appropriate for the operations arteken by
Reg’s Skips, accepted the recommendation of tharieent and
maintained refusal of the application.’

15.43 This comes across as quite carefully crafted laggudt was a properly taken
decision but one that was done on the basis ofyawesatisfactory report that
did not begin to adduce all relevant factors comiogr and surrounding RSL’s
case. The wordyuaranteedapart, which we have already said was much too
high a test in the context in which it was used aspect in particular of the
wording above is rather troubling: the Assistanhiglier’s ‘determination’ that
Heatherbrae Farm wa#ét considered to be appropriate for the operations
undertaken by RSL This was not language iterated from the rejtsdlf but
does seem clearly to reflect what Mr Yates wrotdisletter of objection on
7th January 2008 and the stance of opposition fec@ded as having taken at
the meeting. It took, for example, no account mjfthing that Mr Taylor had
said at the meeting about the Department itselingagaused the problem by
encouraging RSL’'s move to Heatherbrae Farm. Welgigannot see how the
decision can be squared with the fact that, fotebetr worse, the Department
had already permitted RSL to operate on the sifgefmission that, of course,
remains in force) and we have to question whetherAssistant Minister was
advised sufficiently on this and how far the fulidiground to the matter was
known to her. The unsatisfactory report that shd before her was not
sufficient for the purpose. Deputy J.G. Reed 0D8én, who spoke at the
meeting in support of RSL, made the point strongibout the fact of the
existing planning permission for RSL and the miiigjas already introduced
by Mr Taylor, questioning too, it would appear frahe minute, whether the
views of objectors were not being given greatergieithan the rights of
landlord and tenants. The Assistant Minister's suing-up, cited above,
hardly addressed these key points. Deputy Reesf'spjracity was, frankly,
ignored.

15.44 By the time Deputy Pryke came to announce her mecksoth Mr Taylor, and
Mr and Mrs Pinel, we were not very surprised totdld, had already formed
the view that she had merely been going through rtigions on the
Department’s behalf, insofar as the arguments aireé broadly identical to
those heard at the August 2007 meeting. Two @iffees, however, were,
first, the extent to which the report presente®éputy Pryke had the effect of
curtailing her scope to consider any alternativerse of action and, secondly,
that the Minister himself, who by his attempt inp&amber 2006 to secure a
compromise had effectively caused the applicatmibd submitted, and who
had given assurances as to its being approvedneiaghis time, the actual

122



decision-maker. We should add here that we havegmands at all for
supposing that Assistant Minister Pryke knew amghbf the Minister’s
assurance to Senator Shenton three months preyiths the request for
reconsideration would be approved, and we do nupcse it.

15.45 The minute records an observation made by Mrs Rintlle conclusion of the
meeting. She commented that RSL would not haveechdsom La Prairie if
the outcome that now presented itself had beenipated. If nothing else this
serves as a reminder of just how poorly the Depamtrapproached the whole
case.

15.46 Her decision having been taken, the Assistant Nénisvas asked by then
Deputy A.D. Lewis of StJohn from where businessash as RSL were
supposed to operate, given that locations in tbaruarea would place them in
even greater conflict with neighbouring propertieghis was much the same
point as the then Minister for Treasury and Ressardtcad addressed to the
Assistant Minister before the meeting. Deputy Brgaid that the matter
would be addressed through the ongoing Island kaew. As of September
2010, well over two years later, the problem remajnite unresolved. The
new draft Island Plan has not yet been lodgad Greffe.” We note, though,
that in an attempt to take matters forward podiivand with a greater degree
of expedition, an interesting proposition was katetiged in the States seeking
government action to identify land suitable to Isediby private contractors,
of which RSL would be a prime example, for the adryg of waste
materials*® In our view it will be highly unsatisfactory ihé response to that
proposition is simply still that one must wait ¢retdraft Island Plan.

15.47 Mr Taylor was incensed by Assistant Minister's demm. He wrote to the
Minister the same day, saying that the Departmadtdonducted acharade’
He reminded the Minister that it had been his vewn officers who had
approached him in 2005 and invited him to take R8Las a tenant, and he
cited the inconsistency between this and what Bepptiyke had said in
declaring Heatherbrae Farm to be an inapproprigiéefer RSL. For this
reason alone we think his incensement was quitdiggcs An officer in the
Department, who we presume would probably have lbeenof the actors in
this tale, annotated his letter with the comni8oetwhat? It's got worsé This
was hardly a constructive comment and is furthédence, if it were needed,
that the Department had indeed encouraged RSLldoate; and that, when
trouble arose in the form of fierce, adverse presdsuom an energetic,
resourceful and erudite neighbour, rather than@dbet its approach in 2005
had been superficial and wanting, which indeed dswnot to repeat the
Minister's own expressive view of it), it chose topt the position,
unenforceable under the Planning and Building Litaat it had somehow been
hoodwinked by the company’s havingtensified’its business. Interestingly,
the final paragraph of Mr Taylor’s letter suggetstat he probably knew about
the assurance given by the Minister to Senator t®hem the recorded
telephone call. But the note made on the letteeived indicates that the

13 p 97/2010 Recycling of waste materials: identification oftsiile sites)
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Department unfortunately did not. Mr Taylor didtrreceive a substantive
reply to his letter.

15.48 Mrs Ashworth wrote to Mr Taylor after the meeting donfirm the Assistant
Minister’s decision, but what she wrote was sulifferent from the language
recording the decision (paragraph 15.42 above)chyhof course, would not
yet have been formally committed to paper. Shdeysaying —

“The case has been a very difficult one, not |dastause of the
conflicting advice given by the two acoustic engise but on
balance the Assistant Minister has decided thatufingent

conclusive evidence has been put forward to thdmtyugonvince
her that the roofing over the area [sic] would stargially or

totally eradicate the noise nuisance to neighbogipnoperties.”

15.49 This contains two points for remarking. First, theise reduction test had
changed from élimination beyond reasonable ddulio ‘substantially or
totally eradicate the noise nuisancelhat might have been an even stronger
test than the one we have already criticised. Wigamainly detect from this
iIs a good deal of muddle, and lack of rigorous kimg, about what any of
these words was meant to mean in practice. Segaih@l explanation hints at
a difficult, balanced decision, which is perhapsawlany good planning
decision should be. But ‘balance’ was, as we lakeady observed, exactly
what seemed to be lacking in the report for the tmge which failed to
address the genuine question of balance at thé d¢feidre dispute about noise.
Again, we believe that this is evidence of simpleddiie about exactly what
were the planning issues in the case and of faitureview and analyse the by
now complex history of the case, especially theoex@ment notice fiasco of
the previous year.

15.50 Mr Le Gresley took a further step towards closing RSL file when he wrote
to Advocate O’Connell once more on 29th April 2008dvocate O’Connell
had been pressing for a response to letters hevhten concerning an alleged
‘improper’ private conversation between Mr TaylardaDeputy Pryke at the
Ministerial meeting on 26th March 2008 when theisiea on the roofing-over
application was postponed, and also asking foresopf all material submitted
by any party in connection with the 2007 applicatioMr Le Gresley rebutted
the former issue, which he correctly said was pudirief word about dates,
while on the latter he wrote —

“Having now determined the Request for Reconsidanat really
see no benefit in providing that information. Yalient is not the
applicant in this case and does not have rightéas@s | can see to
require copies of this information.”

15.51 The one comment we make in relation to the abovihas throughout our
whole work on the RSL case we have endeavoureth, saime difficulty, to
understand what rights of access to informationYslies and his legal
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representative were entitled to enjoy, whether asatter of law or polic¥/.
We have formed the view that the degree of accesgdies did receive, from
the time of his first complaint in April 2006 untthe moment recounted in the
preceding paragraph, was influenced as much byoheeful, plausible and
well-resourced approach to officers of the Depanimas by any rule or

convention of policy.

% 1n this regard we acknowledge the existence ofGbde of Practice on Public Access to Official
Information
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16
16.1

16.2

16.3

THE 2008 COURT HEARINGS

The story now reverts to where things were lefpatagraph 14.5 above, the
Minister having been convened to appear at thesdwestring for th&oisinage
case. The Solicitor General was responsible faftidg the Minister’s
submission to the Court, reliant on input from fhepartment on the case
history. This was submitted on 4th March 2008he Bailiff and copied to
Advocates O’Connell and Lakeman. Whereas the pignhistory of RSL’s
case was only tangential to the origimalsinageaction it was rather closer to
the heart of the matter for the costs hearing mxdhe convening of the
Minister in it stemmed from the Baliliff's appareview that RSL had been, at
least to a degree, encouraged by the Departmenbve to Heatherbrae Farm.
Thus the evidence prepared by the Department aexkpted on behalf of the
Minister about the planning history should haverbeesome moment in the
proceedings.

The submission rather sidestepped this by emphgsigin the Minister's

behalf, what had in his view caused the litigatideelf. This was

‘intensification’ by RSL, but by this was not meamtensification of use in the
planning sense, but rather the simple intensificatif activities that reflected
RSL’s business growth and which had triggered thraptaints and eventually
the litigation. The salient part said —

‘... the litigation was brought about not becaussgR Skips moved
to Heatherbrae Farm but because Reg’s Skips iriedsthe use
which they made of the site and refused theretdtezduce it.

‘... The Minister therefore submits that the pratiegs were
brought about not by the permission, or even armperagement, to
move to Heatherbrae Farm but by intensifying atiésithere even
though it must have been clear to Mr and Mrs Pin@n the terms
of the permission which was granted that they showit increase
the level of the activity.’

This may have been a forceful legal argument feritistant purposes but it is
disappointing to see the reference to the 2005npignpermission which, on
the argument put forward specific to th@sinagecase, was an irrelevance. It
certainly could not have beérlear’ to Mr and Mrs Pinel thdthey should not
increase the level of the activityNor should it have been. They had a lawful
planning consent for their operations and wereeqetttitled under it, like
anyone else, to strive to grow their business. pitablem with the whole
argument, though, its neatness apart, was thaturailgt given the
circumstances, it rather sought to avoid addregsiadailiff's view, that RSL
would never have found itself in this difficult posn had it not been
encouraged by the Department to make the move &thidebrae Farm. That
was exactly the plaintive point made by Mrs Pindlew the roofing-over
request for reconsideration was rejected (paragt&ptb above). We add that
it does not appear that the Minister was awarenefgaper submitted in his
name. There is no reason why he should have hgehdd he been, he might
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16.4

16.5

16.6

16.7

16.8

have thought that it did not quite tally with hiews on the effectualness of
the 2005 permission that he had expressed earl2008.

The argument also deployed in the Minister's narhat tRSL, having
intensified its use of the site ‘refused’ to redtitat intensity of use is unfair at
best. RSL voluntarily stopped using the mini-diggeMay 2006 when told to
by Mr Porter, at some financial cost, and, workivith Mr Taylor, a variety of
not inconsequential noise mitigations were examipgdhe company in line
with what the Minister had said at the site visihd put in train with the
benefit of expert consultancy advice, again at saowsiderable cost. The
entire ‘roofing-over’ episode was a constructiviemipt to resolve the problem
in line with the Minister's own expressed views. e\Vdccept that there had
been ‘refusal’ in Mr Yates’ eyes, having regardhis demands of RSL as a
prelude to his litigation. We also accept thasthine of argument reflects
aspects of Mr Le Gresley’'s written statement thawvd@cate Clarke did not
succeed in having declared inadmissible. Bothethvesre part of the Court
record, so to speak. But the fact remains thatréhevant part of Mr Le
Gresley's statement did not in our view provideu#fisient explanation of the
planning history. The Minister himself had, in B0&tudiously ignored the
Department’'s own recommendation that all skip sgrtshould cease, a
proposition that went beyond the bounds of the mfapand Building Law.
So, it being said to the Court in the name of thmisdfier that RSL had
‘refused’ to do anything was an injustice to Mr avds Pinel, and indeed to
Mr Taylor.

The costs hearing was to have taken place on 23aticiv2008. In the event,
the hearing was deferred because Advocate Lakenasncalled away from
work for personal reasons. It was rescheduled fath 2April. Advocate
Lakeman acted for RSL, and Advocate S. Pallot of ttaw Officers’
Department for the Minister.

The former argued that the Minister should be @&ddp pay 50% of RSL'’s
costs, on account of the encouragement to RSL laxate to Heatherbrae
Farm surmisable in the Bailiffs judgment. AdvoeaPallot drew on the
submission described above.

It was also argued on the Minister’s behalf thabeder for costs should not be
made against a public authority based upon a a@eciiken by it in the
exercise of a statutory discretion in circumstanghsere the authority’s action
could not give rise to any claim for damage. Weehao comment on this.

The Royal Court’s decision was given on 3rd Jun@82@welve days after the
Court of Appeal had dismissed RSL’'s appeal in thmsinage case

(paragraph 16.7 below). The Royal Court, the Badiitting alone, ordered

that RSL should pay the costs of the plaintiffaftts, Mr and Mrs Yates) on
the standard basis but would be entitled to rec2%@t of those costs from the
Minister. The same was ordered in respect of thmiiffs’ costs arising from

the costs application. This was half the amounghbby Advocate Lakeman
but nevertheless quite a defeat for the Departrmedtthe Law Officers. The
Bailiff said also that he was minded to order the Minister should pay
RSL'’s costs in respect of the costs applicationtbat he was willing to hear
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arguments on that first. This aspect of the mattas overtaken by the
Minister’'s subsequent appeal (paragraph 16.13 helow

16.9 The Bailiff justified his decision, saying —

‘It is true that the primary responsibility for tHareach of the duty
of voisinage lies with the defendant. It seemép however, that
the Minister must bear some responsibility for emeging the
defendant to move its business to a site wherneghioto have been
foreseen that such a breach would ensue.’

16.10 This was confirmatory of his earlier view that tBepartment had indeed
encouraged RSL to relocate to Heatherbrae Farm,itamell reflects our
detailed analysis of the Department’s failure ir020o weigh all the issues
properly, including noise — the very failure thategpitated RSL’'s later
troubles. It is, in our opinion, greatly to theeth Bailiff's credit that he
reached this view despite having a had really wecpmplete account of the
planning history before him. Had the picture befthre Bailiff been complete
one could speculate that he might well have orderéigher, or even a full,
contribution from the Minister.

16.11 The Court of Appeal heard RSL’s appeal againstBaiiff’'s decision in the
voisinagecase itself on 21st and 22nd May 2008. The appaalrefused at
the end of the hearing, the written judgement foily some time later.
Advocate Lakeman then argued for a six monthsatayxecution of the Royal
Court’s order requiring RSL to vacate its premighat is, until 21 November
2008. This was because of the need either toosalélocate the business.
Advocate O’Connell argued for one month only. Tbeurt granted a stay
until 1st October 2008. In so doing it prayed id the sympathy that the
Bailiff had expressed for Mr and Mrs Pinel, who lathoved their business to
Heatherbrae Farm (whether merely ‘permitted’, erc®uraged’, to) in good
faith. The Court of Appeal, in Jones JA’s writjeilgement, repeated that it
had no reason to believe other than that Mr and el had pursued their
appeal on advice and in good faith; and it saidveltere in the judgment that it
did not regard the appeal, taken as a whole, ag lvdthout merit.

16.12 That said, the arguments put to the Court of Appgabinels on RSL'’s behalf
were comprehensively rejected. An endeavour byaogdie Lakeman to
introduce apparently consolidated time series datanoise readings was
disallowed because the way this was presented aeutm new evidence that
was impermissible. Perhaps more significantly, deghte Lakeman had
changed the grounds of appeal. Advocate Clarkegsnal ground, submitted
on 9th January 2008, the day after the Minister gaen his assurance to
Senator Shenton that Mr Taylor’s roofing-over aggtion would be approved,
was simply that change of circumstances — viz.apgroval of the roofing-
over request —that would justify a different decision Advocate Lakeman’s
revised grounds, submitted on 25th February (byckwkime there was still no
resolution to the roofing-over decision), were fdad in legal arguments
challenging the way the Bailiff had applied the lafwoisinageand the way
he, the latter, had dealt with the conflicting exxmidence on noise. And at a
very late hour, that is, the evening of the dayobethe hearing was due to
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commence, Advocate Lakeman sought a further suibstachange. This was
to withdraw the concession, made by Advocate Clarie so far sustained by
Advocate Lakeman, that, in principle, the creatanexcessive noise could
amount to a breach of the dutywfisinage and to introduce in its place a new
ground, to the effect that the correct construcbbthe law ofvoisinageas it
currently stood in Jersey was that it was applealrly to damage to land or
buildings, which was not the case in this instance.

16.13 All this did not earn the approbation of the CofrAppeal. It was in breach
of the Court’s rules of procedure to such an extieat Sinels were ordered to
pay one half day’s costs of the hearing to RSL mimdemnity basis. For the
remainder, RSL was held liable to Mr and Mrs Yatesosts on the standard
basis. The Court noted, however, that there wésmgpin the material before
it to suggest that RSL was in any way to blamewbat it described as the
failings of its Advocates.

16.14 One of Advocate Lakeman’s contentions was that,revpé&anning permission
had been given and the public interest therefdtentanto account, the public
interest should prevail over private rights. Tivas rejected by the Court of
Appeal as a matter of law but also as an irrelezd@cause the matter had not
been adduced in the Royal Court. So the circurnstf the 2005 permit
were not considered by the Court of Appeal andféloethat, based upon our
researches, it did not have full information abB®L’s planning history was,
as things turned out, immaterial to its decision.

16.15 Another of Advocate Lakeman’s new grounds is warbhting. This was that
there had been an erroneous application of théwdwen looking at the needs
of the average person in the particular neighbowdh¢ In support of this he
argued that the planning permission granted fortlézhrae Farm since 2002
had caused the site to take on a commercial clesyagherein standards in
relation to such things as noise fell to be regardéferently. This line of
argument was not accepted by the Court. We simptg that exactly the
same argument, viz. that the use of the site hadrbe ‘commercial’, had,
albeit in a different context, been asserted bgm@urs who had objected to
Mr Taylor’s roofing-over application, and indeedpled by Mr Yates himself
in his submission of 27 October 2006 to the Royalur€ supporting his
application for leave to apply for judicial review.

16.16 We observe, without presuming to offer a ‘legakwi and with the benefit of
hindsight, that given the sequence of events thdlded on the roofing-over
request for reconsideration from the time of thenister's assurance in
January 2008 to Senator Shenton about its appugpvéd its actual refusal by
the Assistant Minister a month before the CourAppeal hearing, it seems
unlikely that an appeal based upon Advocate Clarkeiginal single ground
would have been successful, even if the full featt®ut the Department’'s
mishandling of the request for reconsideration haen revealed at the time.
That does not, however, detract from the cauticemsaonableness of the
supposition made at the time on the basis of whatMinister had said to
Senator Shenton but it does imply that had Mr and Rinel not engaged
Sinels and stayed with Le Gallais & Luce, Advocatarke would have been
properly obliged to advise strongly that the apsaluld be withdrawn. This
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would have had a notable impact on RSL’s burdecosts and, from a purely
operational perspective, would not have put thepaomg in a worse position
than that which it presently finds itself in.

16.17 We return now to the Royal Court’s decision that ktinister should pay 25%
of RSL’s liability for costs arising from theoisinagecase. (This did not apply
to the costs of RSL'’s unsuccessful appeal.) ByMly 2008, a week after the
hearing in the Royal Court but a month before itstten judgment was
delivered, Mr Le Gresley had already instructedltaes Officers’ Department
to lodge an appeal if the Department lost. Consetly, when the judgment
was published, Advocate Pallot expeditiously senmvetice of appeal on behalf
of the Minister. This sought to have the ordeBuad June set aside, and also
the Bailiff’'s order of 20th December 2007 conventhg Minister, so that he
could be discharged altogether from the proceedings

16.18 The main ground of the Minister's appeal was that €ourt erred in finding,
in relation to thevoisinagecase, that the Minister hadrncouraged [RSL] to
act as it did before proceedings were broughtt’was said further that the
Court should not have made any finding on thishernain action without the
Minister having had an opportunity to be heardwdis also claimed that the
Court erred in holding (as it effectively did) thetduty of care was owed by
the Department to applicants for planning permisd@ exercise its statutory
discretion in a way that held anyone granted pesionssafe from actions for
breach of anywoisinageobligation towards neighbouring properties. And i
was also asserted that the Department had no coomext all with Mr and
Mrs Yates’ bringing of proceedings. The main grbuook things right back
to what had really happened in 2005.

16.19 We have formed the view that briefing for AdvocRedlot focussed largely on
the summary of events in Mr Le Gresley’s originatness statement. This
implies that a number of key events and actionsvparhaps not rehearsed.
The Court of Appeal would, in particular, not hawrewn about the full extent
of the encouragement offered to RSL to relocateldatherbrae Farm (and to
Mr Taylor in order to facilitate it) or that thaheouragement had been fuelled
by the Department’'s anxiety to resolve the perakiygoblem of the
unsightliness of the La Prairie site without reseuto the uncertainties of
formal enforcement action in relation to a ‘pre-498ite. As for the duty of
care point, the Court would not become aware thiatwas not a normal case
of the Department’s reacting to the unsolicited msiggsion of a planning
application; rather, this was a case where the eeat, with, later on, the
significant involvement of the Minister himself, chan effect solicited two
planning applications from Mr Taylor. A furtherstinguishing factor in this
case is that the appellant's own Department hddd@ab administer various
planning applications properly. Had it done so, fimel it a little hard to
conclude that matters would have gone for RSL qiigeway they did. We
think that both the Royal Court and the Court ofpdal might not have been
wholly uninterested in all these aspects of thescaall of them, we believe,
might have served to add credence to the Baililftave but inevitably
somewhat intuitive position on the Minister’s respibility for events and the
impinging of this on the costs.
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16.20 The Court of Appeal heard the Minister's appeal irgjahis having to
contribute to RSL’s legal costs in the week begign24th November 2008.
Mrs Pinel herself represented RSL, the companynigapiassed the point of
being able to afford professional representatibhe Court allowed the appeal,
accepting the broad argument put forward by Adwee€llot on behalf of the
Minister that there had been no encouragememtotéid that there had been no
particular analysis of that notion in tlweisinagecase once the Bailiff had
raised the point, and that the origin of the prdoegs indeed lay in the
accusation ofihtensification that Advocate O’Connell had first put to RSL on
behalf of Mr and Mrs Yates in October 2006. Aiktmeant, argued Advocate
Pallot, that the Minister was completely unconnéat&h what had happened.
The planning law implications of the concept ofténsification of use’ were
not adduced, and did not need to be.

16.21 Advocate Pallot also argued that the Bailiff's jotent in the costs hearing
was tantamount to holding that the Minister hack@ategligently in granting
planning permission to RSL in the first place. R®laving acted on the
permission would, on this argument, thus be edtitte some level of
indemnification by the Minister. Advocate Pallogaed staunchly that this
would be contrary to the Planning and Building L&002, which (at
Article 19(7)) says that action taken by the Mieisin granting planning
permission does not give any person the rightaorctompensation in respect
of any loss or damage the person may suffer aswtref that action. We
defer to the point of law but we speculate thatatgument, and the outcome,
might have been different had Advocate Pallot dred@ourt of Appeal been
fully apprised not only of the way the 2005 pernussactually was handled,
with minimum attention given to key planning fac@uch as the Countryside
Zone policy, but also of the Minister’'s own view thlat handling, as he had
expressed it to Senator Shenton at the beginni2g@8.

16.22 It was perhaps inevitable that the Court of Appealld allow the appeal
since virtually no evidence of causation (suchesouragement’) had been
adduced before the Royal Court and that was wiea€Cturt of Appeal had to
rely upon. But we think it is worth letting some&McNeill JA’s words speak
for themselves —

‘...In my view, Advocate Pallot was correct to itignthat whilst the
fact of the grant of the planning permission arsdexercise were at
the root of the litigation, nothing connected thénigter with the
litigation itself. He had not funded the litigationot directed the
litigation, not stood to benefit from the outcomada not
participated in the litigation.

‘There was no encouragement to litigate or to défemhe planning
permission was permissive only. It was a decisibrch had to be
taken on planning merits.’

16.23 We end this narrative far from certain as to whethe Court of Appeal would
have reached exactly the same conclusion had ib laeeare of all the
information about RSL’s planning history that wevéaresearched and
presented for the purposes of this report.
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17

17.1

17.2

17.3

17.4

17.5

THE COSTS

Our second term of reference requires us to estalhether the legal fees
accrued by RSL, totallinghearly £300,000 were as a result of any failings in
the processes or actions of the Planning and Emviemt Department.

Although it is our understanding that neither tb&al sum nor its constituent
parts were challenged by any creditors when Sen@hmnton lodged his
proposition P.29/2009 in an attempt to secureagratiapayment for RSL,
we considered we should take reasonable stepsitobooate the sum quoted
before arriving at our findings. We also considere appropriate in the
circumstances to acknowledge the full range of Bgee incurred by RSL as a
consequence of its having been encouraged by tparieent to move from
La Prairie to Heatherbrae Farm.

When Senator Shenton lodged P.29/2009 he subntittedhe company had
incurred costs in the sum of £297,000 as a conseguef defending the
voisinageaction. We examined the composition of this puasum with
care, and with full assistance from various pariiesluding Mr and Mrs Pinel
and Advocate Clarke. Our conclusion from the exation of all relevant
records made available to us is that RSL incuraedscof £249,000 as a direct
consequence of the complaints made by Mr and Mtesyaf the subsequent
‘enforcement’ action by the Department, of th@sinageaction and the other
related matters heard by the Court.

The sum quoted by Senator Shenton was largely aecat the time P.29/2009
was lodged but the position now is different fovesal reasons. First, and
principally, following certain negotiations sums r&eeventually accepted by
both Sinels, and Mrand Mrs Yates, in full and firs@ttlement that were
somewhat lower than the costs initially invoicedRSL. Secondly, we have
established that just over £9,000 of our total £dgjure quoted above was
incurred as a consequence of RSL’s complying with ‘instruction’ of the
Department’s Enforcement Section in 2006 to ceasehanical sorting of
skips — an ‘instruction’ that we have said we thimeis not lawful given the
terms of RSL'’s planning permission. Between Mag Angust 2006 RSL had
to compensate by employing hired labour to sorpskmanually. This
particular cost, although a small part of the tatatler consideration, brings
home to one the potential unsung costs to privattasfor individuals of
‘official’ action that those concerned with shoallsvays stop to contemplate.

Of the £249,000 incurred by RSL, we calculate ##§7,000 was incurred as
a direct consequence of failings in the processextions of the Department.
That sum represents the costs incurred up to the poFebruary 2008 when

RSL formally instructed Sinels and pursued alteweagrounds of appeal

(paragraph 15.20 refers). For the sake of compdste these figures do not
take into account interest payments RSL made (@adjnderstand, continues
to make) on loans taken out with various partiesrter to enable it to settle
the various costs it had incurred.
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17.6

17.7

17.8

17.9

We also acknowledge that on 19th June 2008 Applabying on behalf of

Mr Yates, offered to settle with RSL and the Miairsfwho had been ordered
by the Royal Court on 3rd June to pay 25% of RSidsts arising from the

voisinagecase) for £50,000, having maintained, howevet, tthe actual costs

incurred by their clients amounted to £87,600,udolg some £7,500 paid to
or on behalf of 24 Acoustics. Appleby also indechthat Mr and Mrs Yates
would be prepared to receive their due in instabietne given proportion

falling to the Minister (£12,500) being paid dirgct

On 31st March 2009, Appleby sent a memorandum dmalbeof Mr and
Mrs Yates to the States Greffe with a request ithahould be copied to all
States members for the debate on Senator Shemapssition, which was to
commence the following day. It was duly circulatethe memorandum was
in essence an apologia of Mr and Mrs Yates’ stangmighout the dispute. It
offered a critical commentary from their perspeetion aspects of RSL’s
approach and behaviour, a critique of Senator Shéntreport to the States
and some of his accompanying actions and statentleatswas not exactly
laudative, and a firm recommendation to States neesnhgainst supporting
the proposition. This memorandum made referendbeooffer to settle for
£50,000 and to accept payment by instalments hdtisat RSL had refused to
respond to this offer, thereby obliging Mr and Miates to go to the extra cost
of having their expenses taxed by the Judicial fi@ef This process led to
their being awarded £68,000 rather than the £5000@0ed. The extra cost of
£18,000 was ascribed to a want of reasonablened4 amd Mrs Pinel’s part.
This was just for the case before the Royal Coufiaxation of Mr and
Mrs Yates’ costs for the hearing before the CotirAppeal yielded a further
£28,000 payable by RSL as the losing side in tse.ca

Mr and Mrs Pinel did not respond positively to MidaMrs Yates’ offer to
settle at £50,000. With the benefit of hindsighsievident to us that Mr and
Mrs Pinel were having to weigh a range of factbiet imade the decision less
than straightforward. First, the Minister appeateé Royal Court’s costs
order made against him. Secondly, advice theyiveddrom Sinels led them
to the view that the settlement would be renegadiaf the Minister was
successful in his appeal. Matters were further plmated because Mr and
Mrs Pinel believed that Sinels required paymentheir bills before Appleby
and that Appleby would require RSL to demonstratadvance its ability to
pay either in full or by instalments. The quantofitosts levied by Sinels was
a key factor because the sheer scale of the feesrad had simply not been
anticipated. Although the fees charged by Sinetsewquite rightly not a
matter of concern for Mr and Mrs Yates or their yaws, they nevertheless
affected the ability of RSL to pay. Mr and Mrs &isought help from Senator
Shenton to challenge the bill submitted by Sinelsanse they considered the
sum to be less than reasonable. Taking all thas®rs into account, we
understand why Mr and Mrs Pinel concluded that thege not in a position to
settle and thereby declined the offer. The appeda finally determined on
27th November 2008.

We also consider it necessary, and just, to drathaoattention of the States
the costs incurred by Mr Taylor in his seeking teemnthe requirements laid
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upon him by the Department as the RSL saga unfplaieer all, each of the
relevant planning permissions under review wasisncompany’s name, not
RSL’s and both were submitted in response to praatiehaviour on the part
of the Planning Department and the Minister respelst Mr Taylor incurred
planning application fees of £210 for the 2005 mayplon and £1,812 for the
2007 application to roof over. He expended a frtf1,325 to obtain a
professional report from consultants Southdownsingabeen required by the
Planning Department to demonstrate the level adencéduction that could be
anticipated by the roofing over of the skip sortarga.

17.10 We acknowledge that Mr Taylor also incurred fedkfang his engagement
of Amalgamated Facilities Management to explores@oeduction options as a
consequence of the Minister’'s decision at the gis#t on 20th September
2006. He spent a not insignificant sum resurfadirsydriveway as a direct
consequence of the Minister’s decision at the 3udust 2007 hearing and the
subsequent related correspondence sent by Mrs AghwaVir Taylor also
suffered a loss of earnings as a consequence oédtg termination of the
lease under which RSL had operated from Heatherbaen. However
significant the financial impact of this affair hdseen on RSL, it would
perhaps be less than equitable if the consequaamtdial impact on Mr Taylor
was forgotten.

17.11 Mr and Mrs Yates told us that they incurred legadl @rofessional costs of
£170,000. Although they eventually recovered £80,0rom RSL and a
further, relatively nominal sum from Sinels arisifigm the judgement of the
Court of Appeal, the remainder of those costs vpaid by Mr and Mrs Yates
directly.

17.12 If the States accept our recommendation that secwmmpense should be made
to RSL and some reimbursement to Mr Taylor, we hastucted our Clerk to
make available to the Treasurer of the Stateshalinformation on which we
have based our considered estimate of the totéd acu=urred by the company.
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18
18.1

18.2

18.3

18.4

CONCLUSIONS

We found in the Planning Department’s dealings oseveral years with
Mr and Mrs Pinel of RSL, and with Mr Taylor, the o&r of Heatherbrae Farm
and RSL’s landlord for most of the relevant periamnsiderably more
evidence than we would have liked to find, or expéd¢o see, of —

€)) sloppy report writing and administrative preeti

(b) absence of due process (and seemingly a ladkeaafgnition of its
importance), and

(© want of analysis in order to ensure well fowhdecisions.

As the case became more complicated and contralelitie sense emerges
from the evidence we have seen and received tlyanann the Department,
junior or senior, with one exception, really hadyrgp on it. We found no
malpractice — it is important to emphasise thatitviee certainly did find some
episodes of misdoing — that is, the Departmentngctirongly — and some
specific elements of maladministration, by which mean, as the dictionary
defines it, the poor or bad management of pubfairaf One example of this
was the way that, in 2006, a letter from RSL'’s lawgemonstrating on behalf
of his clients against enforcement action was wirméthout notice or his even
being informed, into a ‘request for reconsiderdtioh the very matter the
lawyer asserted, rightly as it turned out, was amlye quite permissible.
Another was the extremely unsatisfactory reportpared for the 2006 site
visit in which the Minister was invited, in effedy revoke RSL’s planning
permission and destroy their business without glsiargument adduced in
support and without, it seems, knowledge that theiséer did not have the
power to do that anyway. And we have pointed teess instances where in
our judgement the Department showed imbalance enwihy it treated the
complainant in the case, for example through thevipron of information
compared with both RSL and Mr Taylor as the holafethe relevant planning
permission, in a manner that, had it been knowrylavbave warranted the
perception that one side in the dispute was belmmve or given undue
attention.

In similar vein, we have also pointed to the vielmatt was held in the

Department, and which was confirmed to us in ewderthat RSL was a

‘nuisance’ to the Department, and viewed as tratiee. We also heard the
word ‘wrongdoer’ used to describe the company. aBy standards, this was
not good. People always hold views but publicceifs need to rigorously put
them aside in order to do right to citizens, anteéceen to do right.

We also found examples of the contrariwise. THpfulmess shown to Mr and
Mrs Pinel by one planning officer in the wake ofethefusal of their
Homestead application in 2005 was one good exawoiplkeis, as indeed was
the way RSL’s move to Heatherbrae Farm was intitdkilitated. Another
was the way the force of RSL’'s appeal against thfereement notice was
readily appreciated by a senior planning officexd acted upon promptly. But
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18.5

18.6

18.7

18.8

we fear that these occasions seem to stand outxesptonal. The
Department’s overall handling of RSL’s case waaltlptunsatisfactory.

As for the Minister’s role, we find that it was ladly commendatory save for
one misjudgement and, probably, a tendency to nmddity in decision making
that would have not have been particularly problemd only decisions
always been meticulously recorded. He was robusiewing RSL’s business
as something of importance to the Island, the Depant having taken no
account at all of this, or of the relevant wastenaggement policy context. He
was wise to ignore the Department’s erroneous rewemdation in 2006
effectively to revoke RSL’s planning permission. e kvas serious about
seeking compromise on the noise problem and led fhe front on that at the
site visit. Although Mr Yates may, however, hawglta point when he argued
that he had occasionally extended his purview to-material planning
considerations, the Minister was assiduous in nedipg to pressure to stand
aside from the decision-making because of his antprace, albeit quite
distant, with Mr Taylor. His misjudgement was tmmise in the telephone
conversation with Senator Shenton what he could dwiver, precisely
because he had stepped aside. This holds, wewfbatever view was taken
by him, or may be taken by others, of the natureiomumstances of that
conversation.

We cannot fault the professional way in which afge of the Health Protection

team in the Health and Social Services Departmealt dvith many requests

for advice and assistance in the course of the dagethe fact that their views

were not always satisfactorily reflected by the 8myment in planning reports

does tend to lead one to the view that the relaligmbetween these two was
not as close or constructive as it might or shdwalde been. Certain outcomes,
for example, may have been different had the wayDbpartment presented
the views of Health Protection to its Ministers emore precise and had
documents routinely been put to Health Protectiodraft for clearance.

The criticisms and shortcomings noted above weearlyl heightened by

organisational weakness in the Department and i8Hadrd not to describe as
a lack of effectual managerial leadership of itidgrmuch of the period in

guestion. Not only were Mr and Mrs Pinel, and Mylbr, let down badly as a
result, but also the same could be said for thedWinand Assistant Minister,
and before them the former Committee, for they @¢qubceed with decision-

making on such business on the basis only of goddsafficient advice. Too

often that seemed to be wanting.

Examples contributing to this view include —

(@) poor record-keeping and recording of decisions;
(b) overly informal decision-making;

(© unsatisfactory arrangements for the propemtalof decisions under
delegated authority, including the signing-off danming conditions
and a lack of clarity about the rules or convergigrertaining to
delegation;
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(d)

(e)

(f)

(9)

(h)

(i)

@)

poor understanding, in 2006, of the importdmrges wrought by the
new Planning Law;

looseness in the application of Island Plarnicpd to the planning
applications and procedures;

insufficiently robust procedures for consultati with other States
departments on planning applications;

poor report writing coupled, in certain casesh a marked lack of
analytical rigour;

insufficient evidence of genuine team-workingith planning and
enforcement officers operating in an informal ‘cersation-driven’
setting with insufficient sharing of knowledge aonversight of policy
and practice;

uncertainty as to precisely what the aims arigecives of the
‘enforcement’ function were or should be; and arsesmice of
established procedure for dealing with enforcemerdtters and
complaints, including mechanisms — for example, glemcase review
procedures — to ensure balance between the rigiasirderests of
applicants and the legitimate concerns of compias)and

lack of rigour in ensuring appropriate dealinggh a complainant in
relation to the interests and legitimate expeatatiof an applicant for,
or holder of, a planning permission and in makingesthat such
dealings are not only balanced but immune fromaiticism that they
might not be balanced, or seen not to be.

18.9 These were all serious, and probably systemic, nesdes that we perceived
in the Department during the period in question wedjudge that, variously,
they had a significantly adverse bearing on RSh'sec

18.10 In summary, our conclusion is ‘yes’ in relation ttee first of our terms of
reference. The pertinent planning applicationsé the process surrounding
them including ‘enforcement’— were not handled ametermined to a
sufficient standard and in a manner that shouldaieably have been expected
by any citizen.

18.11 We conclude similarly in relation to our secondniesf reference. Legal costs
were incurred by RSL as a direct consequence of —

(@)

(b)

(€)

the Department’s aim of getting RSL moved frbenPrairie and its
consequent encouragement and facilitation of RShisve to
Heatherbrae Farm;

in particular, the Department’s failure to telikalth Protection that the
‘commercial’ proposal was a skip sorting operation;

the loosely drafted condition in Mr Taylor's@® planning permission
that enjoined RSL to operate at its new 8itedhe same way as a skip
storage and sorting yard onhas at its old site, which was wholly
unable to bear the restrictive interpretation thatDepartment wanted
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to put on it once it received strong and persistarplaints about
RSL from a neighbour;

(d) the misconceived but remarkably persistentrefigp the Department to
seek to ‘enforce’ that flawed condition. Only follimg a legal
challenge by RSL did the Department itself takealegdvice and
appreciate that the condition was unenforceablevéot of precision.

18.12 Mr Yates himself told us that his litigation was last resort. Had the
Department tackled the case properly from the,stantould not have arisen;
either the permission would not have been granted would have been
granted with appropriate conditions that would hawéigated the noise
nuisance.

18.13 Mr and Mrs Pinel's decision to appeal against théggment of the Royal
Court in thevoisinagecase was, in the first instance, directly influsshby the
assurance given by the Minister to Senator Shemodanuary 2008 that
Mr Taylor’'s ‘roofing-over’ planning application reansideration would be
successful. That led to considerable further legals. The assurance should
not have been given, not only as a matter of isitaeiness ahead of the due
process of the determination of the applicationdisih, and more significantly,
because the Minister had stood aside from the s@seral months previously
under pressure from complainant Mr M. Yates, on gheunds that he was
conflicted owing to his being slightly acquaintedhwMr Taylor. This action
on the Minister's part, however well-intentioned,asvunwise. Mr and
Mrs Pinel cannot be faulted for placing relianceioformation from such a
source: Senators are at the apex of Jersey’s pdity the disconnectedness of
the Minister’s positive assurance from the procgshkin the Department that
led two months later to the rejection of the recdastion request by Deputy
A.E. Pryke, then Assistant Minister, was so uttettit made the eventual
decision a blow of high proportions.

18.14 As for the legal costs faced by Mr and Mrs Pineg order of the Bailiff in the
costs hearing after thaisinagecase that the Planning Department should pay
a quarter of the costs would, had it not been ssfaby appealed by the
Minister, have reduced significantly the costs thbg Mr and Mrs Pinel. The
Court of Appeal's decision might also, we concludgve been more
supportive of the Baliliff's judgement had the Corgteived a full account of
the planning history.

18.15 We add that the shortcomings we have identifiethenPlanning Department
were similarly adversative to Mr Taylor, who hadngato some lengths and
expense to accommodate RSL on his land and toteeektigate subsequent
alleged nuisance at the behest of the Minister, s&#hgood intent was
undermined by the Department’s own actions.
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19 RECOMMENDATIONS

19.1 Although our main terms of reference do not speaily invite us to make
recommendations, it seems to us desirable thatonie drder that the States,
in considering our report, are in no doubt about vwew on what should be
done to bring this case to closure. What folloelates only to the first two of
our terms of reference. Recommendations aboupldrening process itself in
the light of this first report, which are invited lour third term of reference,
will follow in our second report.

19.2 We make four recommendations which we invite tregeStto accept —

(i) the Department should apologise, publicly, tor ad Mrs Pinel,
Mr Taylor, and Mr and Mrs Yates for the various takes, misguided
actions and inactions that we have set out inrdpsrt;

(i) the States should compensate Mr and Mrs Piaglpwners of RSL, in
the sum of £157,000 pursuant to paragraph 17.5ebov

(i) the Department should reimburse to Mr Taylois fees for his two
planning applications, in the sum of £2,022, ansl ¢wsts for hiring
professional acoustic advice in the sum of £1,3Pbis makes £3,347 in
total,

(iv) pursuant to paragraph 15.46 above, the Statemild beyond doubt
ensure that there are specific, robust policiethénew Island Plan to
enable and encourage the sorting and recyclingest ivaste on private
land, in respect of both existing businesses and estrants to the
market, and that the Planning and Environment Depant is held to
account on delivering this.
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ANNEX 1 - CHRONOLOGY

2000

27th September

2001
12th February

29th March
14th December

18th December

2002
11th July

1st August

29th August

13th September

31st December

2003
1st January

27th February

Mr R. and Mrs R. Pinel commenceabioeis as a family business
at Home Farm, St Peter

Mr and Mrs Pinel acquire a secongd kkry and employ a second
driver

RSL becomes a limited company

The Department receives a letter flananonymous ‘concerned
parent’ reporting possible unauthorized works atmidoFarm,
St Peter and possible pollution affecting the nleaghing
St George’s School

A Planning Enforcement Officer viditsme Farm and records
unauthorized activity

The States adopts the Island Plan 200#chwincludes new
policies on waste management

The Department approves an applicatiobmgted by Mr C.
Taylor for change of use from dairy to dry storagaespect of
Heatherbrae Farm, St John, subject to a conditian individual
occupants utilizing the site be approved by the Qittee

Retrospective application P/2002/2136 dSubmitted to the
Department requesting permission for a change efsufficient to
allow RSL to continue operating from Home Farm

Planning receive from MrW. Le Marglu (owner of a larger
competing business WP Recycling and Skip Hire) téereof
objection regarding application P/2002/2136. MrMarquand
cites the proximity of the Home Farm site to St (gets School

RSL now employs four full time stifl one part time staff. It
also owns and operates four skip lorries

The Environment and Public Services rGittee (EPSC) decides
to implement increased non-segregated/non-recoleeiradrt waste
tipping charges at La Collette, St Helier

EPSC gives in principle approval tbrae year pricing policy for
the disposal of inert waste
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4th March

2nd May

16th June

6th August

2nd September

2004
19th January

April
20th May

8th June

18th August

2005
20th January

An Enforcement Notice is issued requirthg@ reinstatement of
land at Home Farm used by RSL

The EPSC confirms the refusal of applicatiy2002/2136 and
extends the Enforcement Notice compliance dateltb August
2003

EPSC defers the introduction of its 3 ye&ing policy having
noted a dramatic decrease in the volume of matarialing at La
Collette, St Helier

The Department is notified that the safu of application
P/2002/2136 will be the subject of a Review Boagdring under
the Administrative Decisions (Review) (Jersey) LH82

The Finance and Economics Commitmggoees a further
6.1 per cent increase in charges for tipping irs@da non-
segregated/non-recoverable inert waste at La @allst Helier

The Review Board rejects the comptanterning the refusal of
application P/2002/2136

Reg’s Skips Ltd. relocates to La Prairie,Ftter

Application P/2004/1056 is submitted segkpermission for a
change of use from dry storage to commercial useTla
Homestead, St John, on the basis that the sitedWwmmibccupied by
RSL for skip storage and sorting

The States adopts the Waste Managemaseypd.aw 200-,
which would in due course impose a licensing regonewaste
management undertakings, including skip companies

A Planning Enforcement Officer visitsa LPrairie, St Peter
regarding complaints of unauthorized activity ahén writes to
RSL advising that ‘the keeping of skips full of ie@snaterial is not
[in order]’

EPSC upholds a decision to refuseicapph P/2004/1056,
whereupon RSL searches for another site

20 — 24th January Miss E. Baxter, Planner and MPRRel visit Heatherbrae Farm

24th January

9th March

separately and meet owner Mr C. Taylor

Mr C. Taylor writes to Miss Baxter afite possibility of the skip
storage and sorting business relocating to hisgutgp

Pre-application advice is sought from B@nning Sub-Committee
(PSC) on the possible relocation of Reg’'s Skips. Ltd
Heatherbrae Farm
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10th March

10th March

22nd March
8th April

23rd May
8th August

17th November

2006
7th April

27th April

3rd May

8th May
10th May

18th May

23rd May

9th June

20th September

Miss Baxter writes to Mr Taylor highliglg positive pre-
application advice from the PSC

Mr Taylor attends the Department and nstg application
P/2005/0423 for a change of use from dry storageotomercial
use at Heatherbrae Farm

Application P/2005/0423 is advertisethim Jersey Evening Post

Health Protection advise the Departmehatt they have no
objection to application P/2005/0423 in principlat mote that
commercial uses likely to cause problems with nasesmell
should not be permitted

Application P/2005/0423 is approved undelegated powers and
with 5 specific conditions attached to the permit

Mr C. Taylor advises the Department REt is in the process of
moving to Heatherbrae Farm

EPSC approves further increases stewgping charges

RSL acquires its 5th skip lorry (with Lifctioning as a reserve
vehicle only) and employs 6 full-time and 1 panti staff

Health Protection and the Department’'sfdeicement Section
receive the first complaints regarding noise geeerdby RSL at
Heatherbrae Farm

Environmental Health first visit Heatherbr&arm, where ‘Some
audible noise’ is noted and photos are taken

Mr M. Porter, Enforcement Officer, visiteatherbrae Farm

Mr Porter advises Mr and Mrs Pinel tha¢ tHeatherbrae Farm
operation breaches conditions attached to the plgrpermit and
suggests that the company might wish to apply ty ttee permit
conditions

Le Gallais & Luce write to the Departmetfdrifying the nature of

the RSL operation, contending that the permit augke
mechanical sorting and indicating that RSL wouldiwio change
its permitted working hours

Planning elects to treat the Le Gallaiku&e letter of 18th May as
a request for reconsideration of 2 conditions attdcto permit
P/2005/0423

Mr D. Binet, Environmental Health Officexpresses concern at
the request for reconsideration and advises Plgntimat the
relocation of RSL to Heatherbrae Farm should notehbeen
permitted

The Minister for Planning and Emment (the Minister)
conducts a site visit at Heatherbrae Farm and makemterim
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17th November

5th December

2007
9th January

23rd January

7th February
28th February
24th April
21st June

3rd August
21st August

11th December

2008
9th January

6th February

20th February

decision on the request for consideration in thienfof a temporary
permission, with conditions.

The Royal Court rejects an applicatior judicial review of
decisions concerning RSL’s operation at Heatherbeasn

Mr C. Taylor submits an applicatiomdof over the silage clamp
at Heatherbrae Farm

The Minister refuses the request foonsideration application
processed on 23rd May 2006 and issues an Enfor¢eNumite
restricting the activity of RSL

The application submitted by Mr C.l@agn 5th December 2006
is formally accepted by the Department as appbcaf/2007/0195
following certain revisions prompted by advice frohtealth
Protection

Le Gallais & Luce appeal against theigion of the Minister to
issue the Enforcement Notice

The Minister withdraws the Enforcetnidotice having received
legal advice

The Department rejects application P/20095 under delegated
powers

Mr C. Taylor requests reconsideratiorthef decision to refuse
application P/2007/0195

The Minister holds a public meeting &ick he defers his decision
on the reconsideration of application P/2007/0195

The Minister delegates to his AssisMmister responsibility for
determining the reconsideration of application B/Z20195

The Royal Court determines that ¢tieres of RSL at Heatherbrae
Farm constitute a breach of the dutyoisinage

Senator B.E. Shenton and the Minisseuds the RSL matter over
the telephone. The Minister advises that permmssoroof over
the former silage clamp would be given

Le Gallais & Luce advise the Royal Court that R&tuld appeal
the decision of 11th December 2007

Mr and Mrs Pinel obtain a second apirfrom Sinels regarding
the Royal Court appeal

Sinels write to Le Gallais & Luce sty that they have received
instructions to act for RSL in the Royal Court agpe
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24th April

22nd May

3rd June

27th November

The Assistant Minister upholds the demsof 24th April 2007 to
refuse application P/2007/0195

The Court of Appeal dismisses the appgainat the decision of
11th December 2007

The Royal Court orders that RSL pay tistscof the plaintiffs on
the standard basis but that RSL would be entitledreicover
25 per cent of those costs from the Minister

The Court of Appeal upholds the Meris appeal against the
Bailiff's order in the Royal Court that he shouldntribute to the
costs of proceedings instituted by Mr and Mrs Yagainst RSL
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ANNEX 2 — THE POLICY CONTEXT

RSL was, and remains, a waste collection, segyaind disposal business whose
target market included private households, smalberstruction company businesses
and miscellaneous other undertakings. That compeasy operating in the period

under review, and indeed continues to operateadsopa business sector and within
a sphere of the Island’s economy in which the Sthtes, from the perspective of
public policy, taken considerably increased inteoeer the last decade.

During that decade the States has sought to ergmuesponsible waste recycling.
This objective has been articulated through, foaneple, the waste management
policies within the Island Plan 2002, the Solid WéaStrategy of 2005, and adoption
of the Waste Management (Jersey) Law 2005. Thespat and Technical Services
Department (TTS) has buttressed the policy stahceugh imposing strict rules
governing the acceptance of mixed waste loads atisposal sites and through overt
price differentials for disposal of different wast@mmodities.

We received evidence from the Chief Officer of T J. Rogers, that pricing
structures, waste acceptance practices and the Ofartment's own policy of
encouraging recycling through the proactive workitefRecycling Officer had for
some time been specifically intended to encouragetevsorting at source by the
person or business generating the waste. Providiovaste collection and disposal
services provided by a third party was an acknogéedalternative option for those
generating waste. It was acknowledged that thennitig and Environment
Department had a significant degree of responsilior regulating such third parties.

Save for exceptional cases, sorted material onlg vemeived at Bellozanne (for
burnable waste, green waste or scrap metal) ordleet@ (for inert waste). In this
regard, TTS was also motivated by a desire to plihe life of the La Collette 2
land reclamation site and the Bellozanne incinenalnt.

Planning and Environment Department figures conagrithe number of planning
applications processed per year, coupled with datapiled by the States of Jersey
Statistics Unit for the construction industry thgbuthe same period and Transport
and Technical Services Department records of toemagf waste delivered to
Bellozanne and La Collette, indicate that the rafion of RSL to Heatherbrae Farm,
St John in August 2005 broadly coincided with aimetto significant growth in the
construction industry and in the wider economy.

It is therefore apparent that the States were sgetki influence waste management
behaviour at a time when —

@) waste volumes were rising,

(b) demand for the services of skip companies waasing because of this, and
(c) States policy generally demanded the sortingasdte before its disposal.

It was not readily apparent to us in reviewing dastthat relevant States Departments

had fully thought through the planning and land usglications of deliberately
encouraging the sorting of ‘mixed waste’ skips avilom the two Island disposal
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sites. However desirable on-site sorting of wastey have been in principle, in
practice it was in many cases impracticable to ea@hi This was the market
opportunity thus available to RSL and to similanis.

The Planning Department acknowledged to us thaalslei sites for skip companies

have been and remain in extremely short supplythatlit had several outstanding

cases involving skip companies reportedly operatihgor beyond, the margins of

relevant planning permissions. It is axiomaticugthat this issue must be grasped
realistically in the new Island Plan.

It is the Planning Department’s duty to ensure &dple treatment of firms operating
or wishing to start up in such markets. We plaoerecord our concerns that a
competitor to RSL in the same market appears te lh@en treated more favourably
in respect of putative breaches of planning requémgts. In contrast, we fear that
complainants in relation to that business have Ibested less favourably than in the
case of RSL. This is a matter that we will expapdn in our second report.
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ANNEX 3 — TRANSCRIPT OF A TELEPHONE CONVERSATION

09.04 a.m. 9th January 2008 — Conversation betv&srator F.E. Cohen, Minister
for Planning and Environment (FC) and Senator BBBenton, then Minister for
Health and Social Services (BS).

FC: Hi Ben.

BS: Hi Freddie.

FC: How are you?

BS: Nottoo bad. | could not remember my mobilenber.

FC: Don'tworry. | know the feeling. How was yoGQhristmas and New Year?

BS: It was reasonably quiet. | did the old hodpitsit on Christmas Day and all
that sort of stuff, so...

FC: Were you here the whole time?

BS: Yes. |was, yes.

FC: Oh, right. Itis all a bit depressing beinglat work | am afraid. | am not
enjoying it.

BS: No. Well, you cannot get away, that is theyoptoblem. 1 had people
phoning me up on Christmas Eve with problems o, tiiat and the other.

FC: 1 get people phoning me all the time about piag applications and it is
always the same story. They have been let dowtheyDepartment, that
everything is too slow, the Department is hopekess it is quite difficult to
deal with because half of the complaints are vaiid the other half are just...
they are trying it on.

BS: Yes, yes. It must be a nightmare for you. eam | get a fair few complaints
about Health but you just have to sort of go thtotlge processes.
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FC: Well, what | have been trying to get [my wife]lagree, and she will not, is to
put the house phone on an answer-phone and haveeanime just for our
friends.

BS: Well that is what my dad did. He put the hopkene on an answer-phone
and went ex-directory and got another line in...

FC: Ithink that is the thing to do.

BS: ... because otherwise he would be away on essiand my mum would be
getting phone calls at 11.30 p.m. at night.

FC: Well, [my wife] gets that and sometimes theg quite abusive. And | had
one the other night. Some guy was drunk, saylihgve got a friend over and
he thinks that you are saying he is absolute ****ubbish’ and ‘l think you
are a ***** ' __and going on.

[Laughter]

BS: Yes, sorry about that!

[Laughter]

FC: Some bloke called Ben.

BS: I had had one too many!

FC: On Reg’s Skips, | heard from Anne that Reg fat legal fees of £50 —
60,000...

BS:  Christ almighty.

FC: ...and may go under.

BS:  Well the other thing is they've got to decideether to appeal or not and they

have got to get the appeal in in the next few dihysey decide to appeal. But
they are in a bit of a catch 22, because they aviliy appeal if it looks like
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FC:

BS:

FC:

BS:

FC:

BS:

FC:

BS:

FC:

BS:

FC:

BS:

FC:

BS:

there is a possibility they would be able to roeéothe old slurry area, which
is where they are keeping the skips at the moment.

Well | have already given them an undertakirag they can do that.

So they can, so it is likely that that will §&ccessful, is it?

Absolutely, absolutely.

Okay.

My understanding of the ruling is that they Wboot have much chance of an
appeal.

Mmm, well...

So | think, I think if you are advising themguy need to tell them that they
need to be absolutely sure they have got a reailyd gchance, because
otherwise they will end up with another £50 — 60,@0legal fees.

Yes, yes.

And there is nothing much Planning can do bgeathis is now out of
Planning’s hands.

Yes, although they were arguing that there s@amse liability with Planning.
Do you not have to go and see the Bailiff abowg thisomething?

Not that | am aware of.

Oh, right. There was this thing that the Bfaikants you to go to court. It
was in the paper.

Oh. | am not aware of that.

Because it was Planning that suggested thegri@re in the first place.
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FC:

I will find out but I am not aware of that.db know that the Planning consent
in the first place was fundamentally flawed.

BS: Yes, yes. | was under that impression.

FC: And the Planning Officer has now left, butsiti apparently it was an absolute
cock-up.

BS: Right. Okay, okay, so itis likely that theyllMoe able to roof over?

FC: Yes. Absolutely.

BS: Okay, because | have also got this Graham tRaie but it would be handy if
we could organize something with Guy.

FC: 1 will send Guy an e-mail saying lets all gegether for lunch.

BS: Oh, okay. Whenever | send him e-mails he da¢seply.

FC: He will, do not worry. A free lunch will getrniout!

[Laughter]

BS: Okay.

FC: Alright.

BS: Okay, thatis great. That is all | neededriow.

FC: Alright. Speak soon.

BS: Thanks a lot. Cheers.

FC: Bye.
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