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COMMENTS
Background

Members will recall that at the end of 2006, the Privileges and Procedures Committee (PPC) was requested by the
States to prepare a Report on the first 12 months of Ministerial Government, and appointed a Sub Committee of 3
of its members to undertake this task — Connétable D. Gray, the Chairman, Senator M.E. Vibert, and Deputy J.
Gadllichan of St. Mary.

The Sub-Committee published its Report on 9th November 2007 which lays out a number of recommendations to
be undertaken.

The Council of Ministers is pleased to note that, following consultation with States departments, Scrutiny and
other stakeholders, PPC has completed the first phase of its deliberations and has lodged amendments to the
States of Jersey Law 2005 (P.122/2008, attached as an Appendix to these Comments).

Article 2- Suspension of Minister in respect of whom a proposition for dismissal isto belodged

It is of some concern to the Council of Ministersthat that current situation does not alow for an interim resolution
in the event of a serious breakdown in Ministerial co-operation. This is a matter that could have potentialy very
serious consequences if any future event caused a Minister to be unable to discharge his/her duties but unwilling
to relinquish office.

The Council of Ministers is therefore pleased to support the amendments to the Law lodged by PPC, which it
believes should rectify this situation.

Article 3 - Delegation of functions by Ministers

The Council of Ministers has noted the requirements outlined in Article 30A concerning the delegation of
functions by Ministers and supports PPC’s suggested amendments to the Law.

Article 4 — Remuneration of elected members— pension provision

The Council of Ministers has noted that PPC’s amendment does not in any way mean that a pension system
should necessarily be introduced. This is a decision that will need to be made by the States Members’
Remuneration Review Body when it reports on remuneration levels for 2009 and beyond.

The Council of Ministersis therefore pleased to support the amendments to the Law lodged by PPC.
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DRAFT STATES OF JERSEY (AMENDMENT No. §)
LAW 200-

Eurepean Convention on Hum:an Righits

In sccordance with the provisions of Article 16 of the Human Rights (Jersev) Law
2000 the Charman of the Prvileges and Procedures Commitice has made the

followmg statcment —

In the view of the Chmrman of the Prvilcges and Procodurcs Commiatice the
provisions of the Draft States of Jersey (Amendment Mo, 3 Law 200- arc compatible
with the Convention Righis.

{S1zned) Connétable DUF, Gray of St. Clement
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REPFORT

Article 2 — Suspension of Minister in respect of whom a proposition for dismissal
i% tar b laschgresd

Article 2 msens anew Article 21A inthe States of Jersey Law 2005

The report “Machinery of Govemment Review”, BE_ 1052007 {re-1ssue) was presented
to the Statcs by the Privileges and Proccdurcs Commuitice on Yth November 2007
setting out a number of recommendations to make improvements o the ministenal
system of government. The review was underaken by a sub-commutice of PPC, and
concluded 1is evidence-gathering on the first |2 months of the operaiion of the
minmisierial form of government carly m 2007, before the cvents of the summer of
HHIT relating to the Mimster for Health and Social Services oceumred. The sub-
commilice nevertheless considered the lessons to be leamt from these evenis,

The sub-commitice did not believe 1t was sabisfaciory that a Mimsier should be able to
continue performing his dutics after the Chiel Minister had decided 1o lodee a
proposition for his or her dismissal, and this view was shared by the Council of
Mimisters during the consultation that followed the publication of B 1052007, Once
the relationship between a Minister and his or her mimisierial colleagues has broken
down to the extent that the Cluef Mmister 15 secking the dismissal of the Minister
concerned, it scems mappropriate that the Minster, who may have extensive statutory
powers and duties, should continue to carrv out hes doties; but should instead be
suspended uniil the States make a decision on hisher dismissal.

The duties of the suspended Mimster would either be carnied out by the Cluef Minister
himsell’ or hersell’ or delegated by the Chielf Mimister to ancther Minisicr, in
accordance with Article 272) of the States of Jersey Law 2003, In practice, a
proposition to dismiss a Minister requires a 2weck lodging penod, and would
normally be debated af the soonest possible mecting, as it would be unsatisfactory for
a simation of, “de facto” no conflidence, o continug. It should be noted that the
proposed new Article 27(4) provides that the Mimister’s suspension will cease iof the
Chaef Minister does not ledge the necessary dismissal proposition within 3 working
davs to ensure that a Minmsier cannot be suspended for an unduly long penod belore

the States debate
Article 3 — Delegation of functions by Ministers

Article 3 substituies current Arbicle 30 and mseris a now Aricle 30A in the States of
Jersey Law 2005,

During the above Machinery of Govemment Review, the sub-commitice noded
confusion as to who was responsible for gencral and statuiory functions dunng the
temporary, or longer term, absence of the Minister, The manner in which Assistant
Ministcrs are delegated 1o act for Mimisiers in their absence is also somewhat unclear
In practice, most Assistant Ministers deputised for their Minister when he or she was
unwell or out of the Island. In most cases this extended across the entire spectrum of
minmisterial responsibality, although there are cerimn matiers that cannot, i law, be
delegated o an Assistant Minster. These include, importanthy, the ability 1o make
Orders and, in the absence of a Minster, these must be made by the Chiel Minster or
another Mimister appomted by the Chiel Mouster to undertake the functions of the
absent Minister.
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The publication of delegaiion of funciions is not very straightforward -

# LUnder Ariicle 30 of the Statcs of Jersey Law 2005 as currently drafied, the
Chief Mmister has a duty to mantain 2 list of responsibalitics carmed out
by BMimsters and Assistant Mimisters and the functions cxcroisable by
them. This report is an overarching report whech is not detmled, and which
might not be wp to date as tome wears on m the life of the Asscmbly

# In addiion, cach Mimster publishes a report m the "R’ senes when
stptutory functions have been delegated. This has not been a statutory
requirement but has been considercd to be the most effcctive way forward
For a number of departments, several of such reports exist

# Dclegations of gencral arcas of activity wall be recorded in a Minestenal
Decision which will be available on the www gov e website {and again
there may be more than one) and will be a matier of public recond.

# Temporary delegations have not been recorded.

As there are 2 number of docoments in a number of places sciting ol the delegations,
it 15 difficult therefore track down and verify all the functions delegated by a Minister
o an Assistani Minister

The purpose of the amendment 15 to provide that —

When statntory functions are delegated, they must be reported o the Stales
Assembly (except that very short-term deleganons do not need to be reported)
This reflects the current practice but makes it a formal statuiory requiremeni.

The Chiel Mimster shall establish and mamntain a published list of the
functions of cach Mimster, and of the lunctions which have been delegaied 1o
others. This will provide that there 15 one list n one place that will give all the
necessary mformation on delegated funciions

This list mav be published and mamtaned on a website, In practice it 15
intended that the hist wall be published on a websiie so that 1t will be capable
of being updated simply and will be casily accessible

Article 4 — Remuneration of dlected members — pension provision

Article 4 amends Aricle 44 of the 2005 Law,

Following an amendment adopied during the debaie on the onginal States of Jersey
Law 2005, Arnicle 4 was drafied so as to ensure that all Statcs members would
receive equal remuneration, regardless of official responsibility. The Aricle cormrently
reads as follows —

44 Remuneration of elected members
Ny scheme, agreement or other arrangement whaisoever for the remuneration
aof, ar the pavment of any allowance to, elected members ot of the general
revenie of the States shall provide for dijfferent elected members io receive
different amounts of remuneration or allowance.
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When the States Members” Remuncration Review Body reported in 2003 18 made it
clear that, although it might have wished to make recommendations on a possible
pension provision for States members, 1t did not feel able o do =0 because Article 44
precleded this and the Beodvy did not thmmk it was appropnate o make
recommendations that were contrary 1o an existing statutory requirement (the Body
had recerved legal advice that avv pension scheme would almost certainly fall foul of
Article 44 because the Body had recerved advice from a pensions expert that any
formal pension scheme would require different contnbutions for diffcrent members
because of the age range of members),

In response to the Body's views PPC lodged an amendment to the Law in 2006 to
repeal Ariicle 44 (P.126/2006) but that was rejected on Loth Janvary 2007 by 23 voles
to 28, [t was clear during the debate that the mam concern of those opposing the repeal
was that the absence of Aricle 44 would lead o the possibibty of differential pay for
Ministcrs and other officcholders. The current amendment to Aricle 44 15 therefore
resinicied to one single matier which s pension provision

PPC wishcs to stress in the strongest forms that, at thes staoe, the smendment docs not
in any way mean that a pension scheme should necessarily be introduced. However,
the amendment will cnable the States Members” Femuncration Review Bodv o
consider this matier and make appropriate recommendations for consideration by the
States when 1t reports on remuneration levels for 2000 and bevond Later this vear,

Financial and manpower implications

In order to provide an up-to-date st of all delegated functions, there will be 2 need to
maintain an clectromic hist on the www eovje website, The resource implication
should meveriheless be mimimal and the change can be undertaken within existing
TES0UrCEs,

The amendment to Article 44 enables the SMERB to consider the 1ssue of pensions
Any proposal to actually mplement pension provision for clected members, which
could have significant financial implications, would be the subject of a scparate
proposition,

Ewrapean Convention on Homan Righis

Ariicle 16 of the Human Rights {Jersey) Law 2004 requires the Minister in charge of a
Projet de Lot to make a statement about the compatibality of the provisions of the
Projet wath the Conventton nghis (as defined by Ariicle | of the Law). On 28th July
M08 the Chairman of the Privileges and Procedures Commitice made the followmg
statement before Sccond Beading of this Projet in the Staies Assembly —

In the view of the Chairman of the Privileges and Procedures Commutice the
provisions of the Dreaft States of Jersey (Amendment Moo 5) Law 200 arc compatible
with the Convention Righis.
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Explanatory Note

Article § defines the States of Jersey Law 20005 as the “principal Law™
Article 2 insens a new Article in the pancipal Law,

214 Suspension pending dismissal

Article 2105) do (7) of the principal Law already provide that the Chiel
Mimistcr may, with the agrecment of the majonty of the Council of
Mimisiers, lodge a proposition for the dismissal of a Minster, This
new Aricle describes the consequences that may follow once the
majority of the Council of Ministers have given that agreement.

This Article ecmpowers the Chief Mimster to suspend the Minister
whose dismissal 5 bemg sought From the tme that the Chiel
Minmisicr docs so, the Minister who 15 suspended coases to have any of
the powers of his or her office. The Chiel Minisicr 15 under an
obligation 1o inform persons affected by the suspension of i, but 1s
not required io do so before the suspension takes effect.

The suspension remmns in place until the proposition for dismissal 1s
voled upen or withdrawn, In addsmion, if the Chiel’ Mimsicr, having
suspended the Mimster, then delavs in lodging the proposion for
dismissal, the suspension will end after 3 working davs, This is to
cnsure that the Chiel Minister cannot suspend a Mimister indelinitehy,
without the matter bemng debated by the States.

Whilst a Mimister 15 suspended, the Cluef Minsster can discharoe the
functions of that oiTice personally or designate ancther Minisier to
discharge them.

Article 3 substitutes Arscle 30 of the principal Law, Currenthy, Aricle 30 reguires the
Chief Mimster to establish, mamtain and publish a list of Mmnisiers and Assistant
Mimisicrs and the functions excreisable by cach of them, The substitutcd Aricles arc
as follows —

3 Ministerial delegations to be presented to States

This Article codifies a practice already adopted by Ministers by
requiring them o present to the States a report of any functions
delegated by them, and o whom, A report 15 not required af the
delegation 15 spontancous rather than pre-planncd and will be in place
for such a short penied of time that the delegaiion will have ended
beliore the report 15 presented.

A List of delegations to be published

This Aricle cxpands upon the dutv currently imposed on the Chicl
Mimisicr by the exising Arcle 20, The Chief Minister 15 charged
with mamiamning an  wp-to-date st contaming the followmg
information —
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& the functions for the ome bemg delegated by Ministers and

# in the cvent of the abscnce, incapacity or suspension pending
dismussal, of a Minister or mn the event of a vacancy in the office
of a Mmisicr, the name of the other Minister who 15, Tfor the time
being, discharging the functions of the hirst-mentioned Minister's
office.

It would be sufTicient for the information to be published on a
wehsite, There 15 no requirement to publish if the delegation or
‘standing-in” of cne Minister for another 15 spontancous rather than
pre-planncd and will be of such bricf duration that it will have ended
before the infonnation can be published

Article 4 relaxes the rule that all States members shall receive the same remuncration
and allowances. It allows different amounis of pension contributions o be made,
whether dircetly or by wav of allowanee to the Statcs member concerned, in respect of
different Staics members

Article 3 provides for the citation and commencement of this draft Law
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Draft States of Jersey {Amendment No. 5 Lawe 200~ Article |

DRAFT STATES OF JERSEY (AMENDMENT No. §)
LAW 200-

A LAW 10 amend further the States of Jersev Law 2005

Adopted by the States [date to be inserted]
Sanctioned dv Order of Her Majesty in Council [date to be inserted]
Registered by the Roval Court [idate to be inserted]

THE STATES, subject to the sanction of Her Most Excellent Majesty in
Couneil, have adopted the following Law

1 Interpretation

In this Law, “principal Law™ means the States of Jersey Law 2005,

2 Article 21A inserted

After Aricle 21 of the poncipal Law there shall be msered the following
Article —

“21A Suspension pending dismixsal

(17 This Armicle applics where the Cliel Mimster has obtamed
agrecment, in accordance with Anicle 2 1{6)b), to the lodging of a
proposition for dismissal of a Minister

{2y The Chiel Mimister may, on or afier obtaining thal agreement,
suspend the Minster, with immediaic effcct.

(3} The Chief Mimster shall take sieps, as soon as possible, o inform
the following persons of the suspension —

{ay  the Minister suspended,
(b}  other Staies members; and
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Article 3 Draft States of Jersey (Amendment Mo, 5) Law 200-

{c)  States cmplovess working in anv admimstration of the Stalcs
for which the suspended Minister is assigned responsibility,

(41 The suspension shall ccase to have cffect in the cvent that the Chicl
Mimster docs nof, before the expiry of the penod of 3 workng
davs commencing on the dav afier the suspension takes cffect,
lodge the proposition for the Mimister's dismissal.

(51 The suspension shall otherwise have effect until the tme when the
proposition for dismissal 15 voted on or otherwise withdrawn

(61 Whalst the suspension is m effect -
{a)  the Mimster shall not have any of the powers or otherwise
discharge the functions of, his or her Ministerial office; and
{b)  Arbcle 2702) to (4) shall apphy as if the office were vacant
{7y In this Aricle, “States” cmplovees” shall be consirued in

accordance with the Emplovment of Statcs of Jersev Emplovecs
{Jersev ) Law 21527

3 Article 30 substituted

For Article 30 of the principal Law there shall be substituted the followmng
Articles —

=30 Ministerial delegations to be presented to States

(17 A Mmister who delegates functions under Article 28 shall present
to the States a report specifving the functions delcgated and o
whom,

{2y A Minister shall not be required to present a report under
paragraph {1} where the delegation is so immedisie and of such
briet duration that 1t 15 not practicable to present the repont belore
the delegation ends.

30A  List of delegations to be published

(17 The Chief Mimster shall cause to be established, maintamed and
published a consolidated list of —

{a) the functions For the time being discharged by the Chiel
Mimster and by cach Mmister;

{b}  the functions for the time being delegated by the Clucl
Mimister and each Mimster under Aricle 28, and o whom.

(2 The list shall also specify which Mmisier 15 discharging, for the
time being, the functions of another Mimister under Article 271
or {2}

(37 The information described in paragraph (b or (2) 15 not required
to be incorporaied m the list where the period for which the
delegation has effect or for which one Mimster's functions arc
bemg discharged by another 15 so mmediate and of such briel
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Diralt States of Jersey (Amendment No. 51 Law 200- Arficle <44

(4]

duration that it 15 not practicable o amend and publish the list o
incorparale the information before the end of the peniod.

It shall be sufficient if the list is published on a website.”™,

4 Article 44 substitnged

For Article 44 of the States of Jersev Law 2003 there shall be substituted the
following Article -

“44 Remuneration of dected members

(17 Mo scheme, agreement or other arrangement whatsoover for the
remuncration of, or the pavment of any allowance to, elected
members out of the consolidatcd fund shall provide for different
clecicd members o be entitled {0 recerve different amounis of
remuncration or allowance

{2y In paragraph (1}, “remuneration” does not mclude pavments out of
the consolidated fund —

{a) min a superannoation fund or pension scheme, for the
benefit of an elecied member;

(b} to an clecled member, as an allowance in respect of his or
her conimbutions (o a supcrannuation fund or pension
scheme for his or her benefit”™,

4 Citation and commencement

This Law may be cited as the States of Jersey (Amendment No. 51 Law 200-
and shall come into force 7 days afier il is registered.
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Endnotes Draft States of Jersey (Amendment Mo, 5) Law 200-

clapter 18800
: clapier 16325
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