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REPORT

Foreword

In accordance with Article 9(9) of the Administati Decisions (Review) (Jersey)
Law 1982 as amended, the Privileges and Proce@aesnittee presents the findings
of the Complaints Board constituted under the ablos to consider a complaint
against the Minister for Planning and Environmegarding the refusal of permission
to change a single three-bedroom dwelling into @-badroom units.

Connétable J. Gallichan of St. Mary,
Chairman, Privileges and Procedures Committee.

R.34/2010



STATES OF JERSEY COMPLAINTS BOARD
4th March 2010

Findings of the Complaints Board constituted under
the Administrative Decisions (Review) (Jersey) Lawt982 to consider a complaint
by Mr. J. McLinton
against the Minister for Planning and Environment regarding the refusal of
permission to change a single three-bedroom dwellijninto 2 one-bedroom units

1. Present —
Board Members

Mrs. C. Canavan, Chairman
Mrs. M. Le Gresley
Mr. C. Beirne

Complainant

Mr. J. McLinton
Senator T.J. Le Main, Minister for Housing

On behalf of the Minister

Mr. J. Gladwin, Senior Planner (Appeals)
Mr. R. Webster, Senior Planner
Connétable P.F.M. Hanning of St Saviour

States Greffe

Mrs. L. Hart, Assistant Greffier of the States

The hearing was held in public at 9.30 a.m. onMénch 2010 in Le Capelain Room,
States Building.

2. Summary of the dispute

2.1 The Board was convened to hear a complaint hyJMMcLinton against a
decision of the Minister for Planning and Envirommio refuse permission to
convert a three-bedroom dwelling into 2 one-bedromits.
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3.1

4.1

4.2

4.3

Site Visit to Amani, St. Aubin’s Road, St. Helie

After the formal opening of the hearing in 8tates Building, the parties went
together to visit the site, and viewed the prop&rtgwn as Amani, La Route
de St. Aubin, St. Helier. It was noted that onehaf proposed units would be
accessed via a footpath off La Route de St. Aulith rented parking across
the road, whilst the other unit would be accessad_& Rue de Trachy and a
permanent parking space would be provided adjdoeB¢! Air apartments.

Summary of the Complainant’s case

Mr. McLinton thanked the Board for agreeindhe&ar his case. He advised the
Board that his complaint hinged upon three maimessand he sought to
address each of these individually. However befbee commenced his
summary he drew the Board’s attention to the faat there was no specific
section on the initial planning application formr fapplicants to indicate
whether the parking requirements associated wighapplication had been
met. Mr. McLinton had received pre-planning adviicen Mr. P. Le Gresley,
Assistant Director of Development Control, whichdhiadicated that the
proposals would be acceptable and he had beernpdiségpd by the outcome.
He had also expected to be advised when the CdaiQbfroposed to visit
the site and he expressed disquiet that the ofticecerned had not contacted
him to make arrangements to meet her on site, &dtifstead visited the site
without Mr. McLinton’s knowledge.

Parking: One of the reasons given for refusad fbeen that there was
insufficient parking provision for the proposed rdta of accommodation.
Mr. McLinton questioned what ‘insufficient’” mearifthe scheme offered two
spaces — one was a rented space for the easterrleased via private
arrangement, whilst a space had been confirmeth&western unit opposite
the Bel Air Apartment block adjacent to propertyhis space had been
negotiated by Mr. McLinton when the apartments wasastructed in 2002.
He conceded that the only weakness of this arraagemas that the parking
spaces were not within the domestic curtilege efgte and that one could
not be guaranteed on a permanent basis. He argaethé parking guidelines
were simply set for guidance only and that a degrédlexibility was
required. He had visited newly developed sites whmarking provision was
not within the curtilege of the units and cited adevelopment in Clairvale
Road which had not been required to provide anipgrprovision. He
maintained that he had lived in the property foxteole year and had never
experienced any parking problems.

Over-development: Mr. McLinton had been advisedt the development
would result in an ‘over-intensification’ of thetei He reasoned that intensity
equated to density and that the main factors censitiby Planning when
assessing density were the number of habitable saomelation to the site
area. Current Planning guidelines were for 65 thatsitable rooms per acre.
The original dwelling equated to 4 habitable roofBedrooms and one
lounge) and the proposed development of 2 one-bedimme-lounge

dwellings would maintain this level of density ohnetsite. Mr. McLinton

therefore considered that the refusal on the grewfisbver-development was
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4.4

4.5

4.6

not valid. Admittedly the site was ‘tight’ but thretention of a single-storey
building and maintenance of the density of habgatdoms could not be
considered excessive. It was noted that amenitycespssues had been
conceded by Planning and were no longer considesieidof the grounds for
refusal.

Design: Mr. McLinton reminded the Board thag fhroposed extension was
exempt from planning permission due to its size kwétion; and he had
therefore not submitted a detailed design withapgplication to convert the
dwelling into 2 units. He had simply shown that fireposed scheme would
be sufficient to accommodate a one-bed unit. MrLidiion had included a
basic design which had shown ferrous cement bagrdtinvas noted that this
had now been altered to a smooth painted rendechwliould improve the
appearance of the exterior of the extension. Pesigd had been one of the
grounds for refusal, but Mr. McLinton had not begven any opportunity to
augment or improve the design, which was normafigrded applicants as
part of the application process. The design hadn bakered since its
submission as, following the relinquishment of ahtiof-way by a
neighbouring property, windows had now been inauda the western side
of the proposed extension.

Mr. McLinton advised the Board that he andvhife were faced with sizable
‘buy to let" mortgage payments and building cosssomiated with the
development. They were in desperate financial oistances and very
concerned about their future. He believed thatas whe Minister for Planning
and Environment’s job to look after the people efs@¢y from a planning
perspective. This site did not impact upon otheirs fact only 5 people were
affected, namely Mr. and Mrs. McLinton and theict8ldren, whose future
financial security was at stake. He considered thatas the remit of the
Ministers for Planning and Environment and Housingprovide as many
units of accommodation as they possibly could.

The Chairman sought confirmation that the cdfieer had accepted the size
of the proposed units and was advised by Mr. Matinthat the officer
analysis was that both the size and location ofetkitension was acceptable,
but the grounds for refusal had centred on the iparkequirements. A
blockwork wall and fence which was visible in trese officer's photographs
taken on her site visit had since been removedMmadlicLinton felt that the
existence of this wall at the time of the visit hamhtributed to the notion that
the site would be cramped. It was acknowledged tthaextension itself did
not require planning approval. The Senior Planmerfiomed that it was the
decision in respect of the application to conviee dwelling to 2 units which
had been refused — not the extension itself (@swhs exempt from planning
permission). Under a General Development Ordelitednits were exempt
from planning. The extension was a ‘permitted depelent’ under Building
Bye-Laws — the issue for Planning was the creabio@ separate dwellings,
for which insufficient parking was provided. Mr. Miaton advised that his
lawyer had met with Mr. Peter Le Gresley and besbrised that, had he built
the extension first and then applied to convertdivelling into 2 units, the
response from Planning might have been different.
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4.7

5.1

The Board then heard from Senator T.J. Le MHdlinjster for Housing. He
advised the Board that Planning should always ramrithe best interests of
the community’ when deciding applications. Theresveadire shortage of
ground-floor one-bedroom accommodation for the rjfder those seeking to
downsize. He expressed surprise that a developmbith met all of the
criteria in the built-up area for this kind of acwmodation had been refused.
The property had been on the market initially abrae-bedroom bungalow,
with no parking provision, and potentially couldvBahoused 5 occupants, all
of whom might have had a car. As the property hadt sold, Mr. and
Mrs. McLinton had decided to convert the propenipi2 one-bedroom units.
The Minister for Housing considered that the prépsrwould be ideal for the
elderly or those seeking to downsize, given theipny to shops, a regular
bus route, parks and the beach. Housing currerdly & requirement for
400 units for ‘downsizers’. His Department had afsvaesisted the loss of
family homes, but since 2008 there had been a eudtle change in the
accommodation needs of Islanders, with less twdkhm@e-bedroom properties
required. The response from the Population Departm®fficer had
recommended the retention of the main property fasndly home. However,
the Minister advised that this view had now changed that in future he
would ask that the Population Department seek ibevss of the Housing
Department regarding the levels of demand for oertéypes of
accommodation. The proposed units met the criferimne-bedroom homes,
particularly as they were ground-floor units, clésgublic facilities and had
small private amenity spaces. The Minister for Hogidhad been surprised to
learn that the application had been refused, eaihean the grounds of
parking. He sought clarification regarding the Mtier’'s involvement in the
decision-making process and asked why Planning wesable to provide
details of all of the new properties which had begmanted planning
permission where parking provision had not beemired. The Minister for
Housing believed that the Planning Applications é?amd been wrong to
refuse the application. He argued that they hadoreth made fully aware of
the demand for ground-floor accommodation and hgedirthe Planning
Department to work with Housing to provide homes.

Summary of the Minister’s case

The Board noted that the application site waatked within the Built-Up Area
of the Green Backdrop Zone. The application hachlbeRised on the grounds
that it was contrary to Policies G2, G3 and H8h&f 2002 Island Plan. It was
claimed that the scheme did not provide the necgssaount of car parking,
contrary to Planning Policy Note No. 3, and faileal provide adequate
standards of private external amenity space, cgntta the minimum
standards set out in Planning Policy Note No. Gvds also considered that
the proposed scheme would be an unacceptable eveteppment of the site,
contrary to Policies G2 and H8 of the Island Pl@a2 Finally, the proposed
development was considered to be of poor designrary to Policy G3 of the
Island Plan 2002.
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5.3
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The Senior Planner (Appeals) addressed eattiedbsues raised. In relation
to insufficient parking he conceded that Policy &dto. 3 of the guidelines
did allow for a degree of flexibility and the stamds could be relaxed or
indeed increased. However, he did not agree thatinifig considerations
should be relaxed in this particular case. The i located in Area 3 —
outside of the St. Helier ring-road. As a consegeerparking was a key
concern as there were less public car parks irvittieity, and the area was
guite congested with only one-hour on-street parlamailable. The limited

parking spaces along Rue de Trachy were heavily.usewas therefore

important to provide on-site parking, preferablythin the curtilege of the

property. The existing house had no parking, hatiegn constructed in 1933,
and whilst this in itself was an unsatisfactoryation, it was important not to
further compound the problem by doubling the numifeunits on the site.

The existing two/three-bedroom house could potiytiaeld a requirement

for 4 parking spaces, but doubling the householdshe site could further

exacerbate the demands for on-street parking. $tehagjhlighted the fact that
no visitor parking would be available.

The Board pointed out that Note 9 of the Paylkauidelines (Planning Policy
Notes No. 3) stated that: ‘It will not always beagtical or environmentally
acceptable to implement normal parking guidelindene it is proposed to
extend or redevelop certain existing propertiesutr-divide large houses into
smaller units. In such cases it will be necessarpalance the need for the
proposed accommodation against the environmentsk aof not providing
adequate on-site parking”. It was suggested thahnrfthg had appeared to
have disregarded this need to strike a balancedaetthe 2 elements and had
given no consideration to the housing need. Thesvwvas rejected by the
Senior Planner (Appeals) who emphasized that pgrgiovision standards
could be lowered depending upon the location ofsike to take account of
environmental, density, pedestrianisation and swbéity factors. He opined
that this was of particular relevance in the towentee as some sites were not
capable of providing parking. The Board sought omdtion that steps had
been taken to balance the need for accommodatiminsighe environmental
costs and asked whether the Minister for Housind haen contacted to
ascertain the ‘need’. The Senior Planner advisatl ttiis was automatically
taken into account in the interests of ‘orderly npimg’. A balanced
judgement was always made. It was Planning’s vieat tchanging the
dwelling into 2 units would exacerbate the on-gtiggrking situation in the
area. The existing dwelling had no parking or velscaccess and the Senior
Planner contended that the creation of 2 units sva@oimpound the existing
problems with the associated activity generate@ bypuseholds. The Board,
having regard to the fact that the existing thredrbom property could be
extended to a four-bedroom unit, questioned whatifference was between
a couple and 3teenage children, all with carsndjvat the property and
2 couples with cars.

The Senior Planner (Appeals) referred to thecoeptable over-development
of the site. He maintained that the site was a Israid-locked plot with
limited pedestrian access. The proposal would tresula cramped over-
development and was not ‘orderly planning’. The std not lend itself to
further development. He stated that the densityeisgas subjective and that
the density ratios mentioned by Mr. McLinton durihig submission were
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normally relevant for larger sites rather than $rphits, and therefore in this
instance those density standards were not appticable Board was advised
that the Case Officer, Assistant Director of Plagniand the Planning
Applications Panel had all viewed the site andgteounding area and had
concluded that the site was too cramped to accoratadtunits.

On the issue of design under Policy G3, thepgsed extension was
considered to be of a poor quality design and nelt imtegrated with the

original building, particularly the relationshiptibeen the form and the roof.
He accepted that it was not unusual for design gésuo be negotiated with
applicants, but in this instance this had not bappropriate as the other
grounds for refusal had obviated any further carsition of the application.

The Senior Planner (Appeals) stated that the suthefreasons for refusal
was greater than each reason individually.

The Senior Planner (Appeals) maintained tracthmped site was unsuitable
for development of any sort, and that allowing #pplication could set a
precedent for other houses in the area to convettfarther exacerbate the
existing on-street parking problems. An approvaltto application would
make it harder to resist other applications whietd mo off-street parking
provision. It was imperative that applications weot looked at in isolation.

The Chairman sought clarification as to whetlanning's pivotal issue was
that the proposed extension was too big, or thetfeat it was proposed to
convert the dwelling into 2 units. The Senior PlenfAppeals) confirmed that
the extension was not under question as this did raquire planning
permission. It was the intensification of the stewhich Planning objected.
This view was supported by the Senior Planner, wéiterated that the
cramped form of development was the key issue tands considered that too
much was being crowded onto the site. ConnétableMP.Hanning of
St. Saviour, in his capacity as a member of tharitey Applications Panel,
advised that had it been within the Panel's remitdétermine a planning
application for the proposed extension, this wdwdste more than likely been
refused on the grounds of over-development of itee s

Connétable Hanning wished to refute the clamade by Mr. McLinton in his
original letter of complaint to the Board, that tAmnning Application Panel
(PAP) had pre-judged the application before thaihgaHaving visited the
site, the PAP had considered that the proposal dvoesult in an over-
development of the site. The Panel always ensinadatl of the evidence was
considered before a decision was made. Connétadntmiky confirmed that
PAP had been made aware of the one parking spaicd Wh. McLinton had
acquired, but reminded the Board that it was it one legal space. The
other space was rented and therefore could noubeagteed. It was PAP’s
duty to look at the long-term use of the site amdprove standards where
possible. Modern parking standards had to be appgbarticularly as this was
one of the key areas of concern amongst residéhts.Connétable advised
that he received regular calls from his own Paoiskis relating to the
problems caused by insufficient parking provisioofien from residents
living similar distances away from the town cerdgethe property in question.
PAP was aware of the need for housing but thistbdmk put into perspective
and standards had to be maintained. On many estatllsites parking was an
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issue and had to be taken into consideration wletevelopment was
proposed. It was also important to consider a lea@drdesign and, in this
instance, the design submitted had not been ufatmlard and this had been
taken as an intrinsic element when the decision hadn made. The
Connétable maintained that the creation of 2 sépawaits would cause
parking issues, not just for the residents of thiéstbut their visitors. The site
was in a zone where parking was a major consideraaind could not be
ignored on the basis of a need for additional hausi

The Board asked whether the application woaltbeen approved had there
been 2 spaces adjacent to Bel Air Apartments adaildor the units.
Connétable Hanning replied that due to the pooesscand the cramped site it
was still unlikely that the application would haleen approved. He opined
that the access for the emergency services waddeat and double the
number of units would result in double the numbepmblems. Even if the
parking had not been an issue, the access difésyllesign and cramped plot
would remain. The Board asked whether a revisedjadegould have altered
PAP’s view and was advised that, whilst an improgtegign would have been
preferable, the over-development and parking isawesd have prevailed.

Mr. McLinton suggested that the retentionhef property as a single dwelling
was just as likely to increase the parking requeets as the creation of
2 smaller units. He emphasized that within Poli&; idection 8.128, it was
stated that the conversion of large residentiapgribes into smaller units of
accommodation ‘makes a valuable contribution totimgéiousing need’. The
Minister for Housing argued that the refusal of MicLinton’s application
was another example of why the public were disilned with politicians as
they appeared to find any reason to say ‘no’. He éaery respect for the
work of the Planning Officers, but considered timathis instance Planning
had been wrong to refuse the application. The N#nieiterated that he had
asked for information concerning developments whenking had not been
required and urged PAP to seek advice from Housirthhe future to ascertain
the level of housing need. He advised the Boartttwalsland would struggle
to house Islanders if Planning continued to makgsitns on cases without
fully assessing the housing need, and urged foisides to be made in the
best interests of the public. The Connétable ofS&tiour responded that
standards should not be allowed to fall simply teate additional housing,
and he questioned whether the proposed units vaera ilifelong homes’
given the limited access.

The Chairman thanked both parties for attendlre meeting and they then
withdrew from the meeting to enable the Board tesider its findings.

The Board’s findings

The Board was mindful that an extension cowdbhilt on the site without
planning permission in accordance with Building Byavs. This seemed to
contradict the argument that the site should ndover-developed'.
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The Board recognised that Mr. McLinton had mafferts to mitigate the
parking issue by renting a space for the secont] itnai private amenity space
had been accepted as adequate by the Case Offideheahad altered the
design. The Board did not consider that it wasasngble to argue that the
sub-division of the property into 2 units of accootation would exacerbate
the parking situation in the area any more tharexension to the existing
three-bedroom family home, which could potentidlbuse 4 car-owners. The
Board, mindful that a reference had been made by @fthe Senior Planners
and the Connétable of St. Saviour to the provisidninsufficient visitor
parking for the 2 units, noted that there had aygukto be only 2 designated
visitor spaces for the whole of the Bel Air Apartmélock.

The Board agreed that the site visit had beealuable and had enabled its
full assessment of the size and location of thepgsed development site. It
was not convinced, despite the passionate intéorertf the Minister for
Housing, that the proposed units would be ideakfderly residents, in view
of the limited access, but accepted that it wasfaothe Board to determine
the future occupancy of the dwellings. It was ndteat the size and location
of the extension had been deemed acceptable bg§abe Officer; and there
appeared to be some incongruity between this facd #he subsequent
argument that the site would be ‘over-developedd acramped’ if this
extension was then allowed to be sub-divided inbmi&s of accommodation.

The Board acknowledged that the site was uhusuaat it was essentially
landlocked, but noted that it met the criteria #or extension to be built
without requiring planning permission (as it haflomr area no greater than
25 square metres, a height of no more than 3.%esietvas more than
0.6 metres away from the boundaries of the site diddnot border a main
road). It was therefore difficult to concede thater-development’ of the site
could be one of the grounds for refusal if the esien itself was permissible.

The Board was not convinced that the Departmadtfollowed the process in
accordance with Note 9 of the Parking Guidelinelar(Ring Policy Notes
No. 3) and made every effort to seek a balance dmiwthe need for
accommodation and the environmental costs. Apamn fthe Senior Planner’s
verbal assurances given during the hearing, thaem formal evidence to
confirm that consideration had been given to therecu demands for
additional one-bedroom ground-floor units of accardation against the
parking requirements.

The Board considered that each of the groumEngor refusal could be
assuaged if assessed individually. The Board agtetdhere had been scope
for greater dialogue between the Department and dpplicant. The
Department appeared to be holding onto a set oflatds which were not
insurmountable; indeed the Senior Planner (Appdwsd) stated that the sum
of the reasons for refusal was greater than eadoreindividually.

The Board, having regard to Planning’'s feaed tiranting a consent could
create a precedent for surrounding properties,ideresl that this would not
be the case in this instance. The site was unigneextension would be
allowed in any event and the Board concurred tbhatouse in the immediate
vicinity was in a similar situation.
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6.8 The Board therefore concluded, in accordantle Muiticle 9(2)(b) and (d) of
the Administrative Decisions (Review) (Jersey) LE®82 that the decision of
the Minister for Planning and Environmenmtds unjust’and tould not have
been made by a reasonable body of persons aftgreprmonsideration of all
the facts! In accordance with the Law the Board thereforguested the
Minister to reconsider his decision and report baxkhe Board within one
month.

Signed and dated by:

Mr. C. Beirne
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