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COMMENTS

1. It is unusual for the Law Officers to present a &eépn relation to any
Proposition in the States, but in the light of tifsoposition and of the
Amendment to it lodged by Senator Shenton, it sethiausit would be useful
for the Assembly to have some legal advice ondbed in advance so that the
debate can take place against a background whenebens are informed
about the domestic legislation, relevant United gdiom legislation and
international obligations.

Domestic legislation

2. The present arrangements are set out in Articlef7the Children (Jersey)
Law 2002, which is in these terms —

“73 Privacy for children involved in certain proceedings

(1) Without prejudice to any other rule-making powe power of the court
to sit in private, Rules of Court may make provigior the court to sit in
private in proceedings in which any powers undes thaw may be
exercised by the court with respect to any child.

(2) Any person who publishes any material whicimiended, or likely, to
identify —

(@ any child as being concerned in any proceedingfore any court
either as being a child against or in respect ofowh the
proceedings are taken or as being a witness inghwsceedings;
or

(b) an address or school as being that of a chilblved in any such
proceedings,

except in so far (if at all) as the court hearirfigp$e proceedings, having
regard to the interest of justice and the welfafeh® child concerned,
directs, shall be guilty of an offence and lialdeat fine of level 3 on the
standard scale.

(3) In any proceedings for an offence under thische it shall be a defence
for the accused to prove that he or she did nowkrand had no reason
to suspect, that the published material was intdnde likely, to identify
the child.

(4) For the purposes of this Article —

“publish” includes —
(@ include within a programme service; or
(b) cause to be published; and

“material” includes any picture or representation.”

3. Members will see that although paragraph (1) ofchet73 concerns Rules of
Court in relation to proceedings under the Child(@ersey) Law 2002,
paragraph (2) is widely drawn and covers any prdicgs before any Court
where the child is the subject of the proceedingsaowitness in those
proceedings.
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It is also to be noted that the Court has a digsreff it thinks fit, to order
that, having regard to the interests of justice #mel welfare of the child
concerned publication of material which identifies the chi{or his or her
address, or school) may take place.

These provisions are consistent with Article 2haf 2002 Law which makes it
plain that where the Court is determining any goastith respect to the
upbringing of a child (or the administration of lald’s property); the child’'s
welfare shall be the Court's paramount considenatirticle 2(5) is in these
terms —

“Where the Court is considering whether or not tak® one or more
orders under this Law with respect to a child, liak not make the
order or any of the orders unless it considers tihaing so would be
better for the child than making no order at all.”

United Kingdom legislation

6.

The protection of children and young people in trefato criminal and
summary proceedings in the United Kingdom has edifbr quite some time.
The Children and Young Persons Act, 1933 was and\cbnsolidate certain
enactments relating to persons under the age 9ea®. Section 49 of the
said Act contains restrictions on reports of pro@egs in which children or
young persons are concerned, including proceedimgs youth court. The
essence of the provision is that no report whiclghtireveal the name,
address or school of any child or young person eored in proceedings, or
includes any particulars likely to lead to the itiiération of any child or
young person, nor any picture of such person $tfepublished, except in so
far (if at all) as may be permitted by the direotaf the Court. The Court may
dispense to any extent with these requirementsaalanjustice to the child
or young person, or for the purposes of apprehgnaiohild or young person
unlawfully at large where the child or young per$@a been charged with or
convicted of a violent offence, a sexual offenceanroffence punishable in
the case of an adult with imprisonment for 14 yeansore.

The provisions of the 1933 Act were extended by Ylath Justice and
Criminal Evidence Act, 1999 to restrict the repugtiof alleged offences
involving persons under 18.

The United Kingdom position was changed by the &ucial Behaviour Act,
2003. In particular, Section 86 disapplied Sectiénof the Children and
Young Persons Act, 1933, containing the reportiagtrictions, where an
order was made against a child or young person wdm® convicted of the
offence of breaching an anti-social behaviour of@&BO). This was further
amended by Section 141 of the Serious OrganisedeCand Police Act, 2005
which enabled publication of proceedings againstill or young person for
an offence of breaching an ASBO. The effect of ¢helsanges has been that
since 1st July 2005, the automatic press restnisttbat existed in the Youth
Court have ceased to apply when a youth is prosddot being in breach of
an ASBO. The Court still maintains discretion tokenaan order restricting
what may be published in individual cases, butedhisra presumption in
favour of publicity on the basis that publicity &$s with the enforcement of
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10.

11.

the order and allows the general public, especiallyhe local area, to be
aware of the order and identity of the person ajaumom it had been made.

In February 2008 the Standing Committee for Youthstide (SCYJ)
unsuccessfully proposed amendments to the Crindimgtice and Immigration
Bill at the House of Lords — Committee Stage, foe purpose of reinstating
the 70-year safeguard of reporting restrictionsctifdren. The intention was
to make the said restrictions apply to ASBO proosgsd at both the civil
stage, and in the event of a breach which resulesiminal proceedings. The
SCYJ is a membership body which provides a forum doganisations
working to promote the welfare of children who be@eoengaged in the youth
justice system. The UK Government’s argument theaipity is essential for
ASBOs to work is not accepted by the SCYJ, whossv\s that no child
should be subject to this kind of exposure. The $@d¥ted that the policy of
‘naming and shaming’ vulnerable children has natogen tested in the courts
under the Human Rights Act, but their view is ttisdre is the potential for
breach of children’s article 6, 8 and 3 rights urttie ECHR.

ASBOs are not used in this jurisdiction, and proidewith them, such as
being viewed as a “badge of honour”, are well known

A distinction is made in the UK between a “childicaa “young person”.

Under the relevant UK legislation (section 107 loé tChildren and Young

Persons Act, 1933) a “child” is a person under dige of 14 years and a
“young person” is a person under the age of 18syear

No such distinction exists in Jersey. Under theldzén (Jersey) Law 2002 a
“child” is a person who has not yet attained the af majority. Under

Article 1 of the Age of Majority (Jersey) Law 199%e age of majority is

18 years.

International Treaties

12.

13.

14.

The States have agreed, as part of the Annual BssiRlan, that policy and
legislation initiatives will be undertaken to pregs compliance with the
United Nations Convention on the Rights of the €WZRC).

The CRC equally makes no distinction between aldthand a “young
person”. Article 1 states that a “child” means gveuman being below the
age of 18 years.

A review of the said Convention shows that theeanumber of provisions
which can be drawn to members’ attention.

Article 3.1 provides:

“In all actions concerning children, whether undaken by public or
private social welfare institutions, courts of lawdministrative
authorities or legislative bodies, the best intésesf the child shall be
a primary consideration.”
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15.

16.

Article 4 provides:

“States parties shall undertake all appropriate iEgtive,
administrative and other measures for the impleat#on of the
rights recognised in the present Convention . . . "

Article 16 provides:

“1. No child shall be subjected to arbitrary or @wful interference with
his or her privacy, family, home or correspondenoa;, to unlawful
attacks on his or her honour and reputation.

2. The child has the right to the protection of the against such
interference or attacks.”

Article 40 provides:

“1. States parties recognize the right of everyathileged as, accused of,
or recognized as having infringed the penal lawb®treated in a
manner consistent with the promotion of the chiktsse of dignity
and worth, which reinforces the child’s respect floe human rights
and fundamental freedoms of others and which takesaccount the
child’'s age and the desirability of promoting thHald’s reintegration
and the child's assuming a constructive role inisgc

2. To this end, and having regard to the relevambvisions of
international instruments, States Parties shall,particular, ensure
that:

(b) Every child alleged as or accused of havingingied the
penal law has at least the following guarantees:

(vi)  To have his or her privacy fully respected ait
stages of the proceedings.”

The UN Committee on the Rights of the Child hasnbestablished in

accordance with Article 43 of CRC, which has thections set out in the said
provision. These functions include the obligatian receive reports from
States Parties on the measures adopted to give &fféhe Convention rights
and on the progress made on the enjoyment of tiigises, and indicating any
factors and difficulties affecting the degree offilmment of the obligations

under the Convention. The Committee is obliged ubnst to the General
Assembly of the United Nations, every 2 years, respon its activities.

The UN Committee on the Rights of the Child pul@dia general comment
regarding ‘Children’s rights in juvenile justiceatkd 25th April 2007. The
reason for the comment was to provide States Bawith more elaborate
guidance and recommendations to establish an astnaition of juvenile
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justice in compliance with the CRC. Paragraplre64eqof the comment are
in these terms —

65.

66.

“The right of a child to have his/her privacy fultgspected during all
stages of the proceedings reflects the right tatgmtion of privacy
enshrined in Article 16 of CRC. “All stages of tpeoceedings”
includes from the initial contact with law enforcemh (e.g. a request
for information and identification) up until thenfil decision by a
competent authority or release from supervision,stady or
deprivation of liberty. In this particular context,is meant to avoid
harm caused by undue publicity or by the procesklodlling. No
information shall be published that may lead to ittentification of a
child offender because of its effect of stigmatsatand possible
impact on his/her ability to have access to edaeativork, housing,
or to be safe. It means that a public authoritywdtddoe very reluctant
with press releases related to offences allegediynmitted by
children and limit them to very exceptional cas€key must take
measures to guarantee that children are not idiaxitié via these
press releases. Journalists who violate the righpiivacy of a child
in conflict with the law should be sanctioned walisciplinary and
where necessary (e.g. in case of recidivism) wetiaplaw sanctions.

In order to protect the privacy of the childyshStates parties have as
a rule — sometimes with the possibility of excestie that the court
or other hearings of a child accused of an infringmt of the penal
law should take place behind closed doors. This allows for the
presence of experts or other professionals witlpecsl permission
of the court. Public hearings in juvenile justichosld only be
possible in well-defined cases and at the writteciglon of the court.
Such a decision should be open for appeal by tié.ch

The Committee recommends that all States pairiteoduce the rule
that court and other hearings of a child in corifligith the law be
conducted behind closed doors. Exceptions to thesshould be very
limited and clearly stated in the law. The verdietitence should be
pronounced in public at a court session in suchag that the identity
of the child is not revealed. The right to privgeyt. 16) requires all
professionals involved in the implementation ofrtieasures taken by
the court or another competent authority to kedprdébrmation that
may result in the identification of the child cal@ntial in all their
external contacts. Furthermore the right to privaalgo means that
the records of child offenders should be kept tyriconfidential and
closed to third parties except for those directtiwdlved in the
investigation and adjudication of, and the ruling, she case. With a
view to avoiding stigmatisation and/or prejudgmemnegords of child
offenders should not be used in adult proceedingaibsequent cases
involving the same offender . . . or to enhancehstature
sentencing.”
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17.

At paragraph 96, the Committee says this —

“Children who commit offences are often subjeatégative publicity
in the media, which contributes to a discriminatagd negative
stereotyping of these children and often of chitdiie general. This
negative presentation or criminalisation of chilffemders is often
based on misrepresentation and/or misunderstandfripe causes of
juvenile delinquency, and results regularly in dldar a tougher
approach (e.g. zero tolerance, three strikes andi yave out,
mandatory sentences, trial in adult courts and otipeimarily
punitive measures). To create a positive envirorinfien a better
understanding of the root causes of juvenile delergy and a rights-
based approach to this social problem, the Statagigs should
conduct, promote and/or support educational andceottampaigns to
raise awareness of the need and the obligationet dith children
alleged of violating the penal law in accordancehwtihe spirit and
the letter of CRC. In this regard, the States martshould seek the
active and positive involvement of members of gemdint, NGOs and
the media, and support their efforts in the improeat of the
understanding of a rights-based approach to chitdweho have been
or are in conflict with the penal law. It is crutifor children, in
particular those who have experience with the jilegnstice system,
to be involved in these awareness-raising efforts.”

The second treaty which may be of relevance toiflsige is the European
Convention on Human Rights (ECHR), and in particéldicles 3, 6 and 8.
Members are already familiar with these ArticleArticle 3 is the obligation
imposed on State parties to avoid inhuman or déggadeatment, Article 8 is
the right to respect for private and family lifeydaArticle 6 is the right to a
fair trial. These rights are given effect in donesw by the Human Rights
(Jersey) Law 2000. As mentioned, the ‘naming arahshg of children’ in
relation to ASBOs has not been the subject of &imlddetermination under
the Human Rights Act in the United Kingdom, butc@ding to learned
European comment, is thought to have the potetotiateach those rights.

International comment on the United Kingdom positi;

18.

19.

20.

In 2005, Mr. Alvaro Gil-Robles, the Commissionerr feluman Rights,
reported to the Committee of Ministers and thei&antary Assembly of the
Council of Europe, on his visit to the United Kirogd.

The Commissioner considered the use of ASBOs amttected that the
serving of ASBOs should be made public, and thasequently reporting
restrictions that apply to criminal convictions pfveniles need not be
respected quite so strictly in respect of them. elev, the Commissioner
expressed his view that the aggressive publicabbnASBOS may be
disproportionate, and the impact of the family asvlaole must also be
considered.

The Equality and Human Rights Commission (Greaiiai8r) published in July
2008 a ‘Shadow report on the combined third andtfoperiodic reports of
the United Kingdom to the United Nations Committee the Rights of the
Child’. The Commission is an independent statutoogy established under
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the Equality Act, 2006. At paragraph 8 of the Exe@uSummary, under the
heading ‘ASBOsthe Commission said this —

“The ‘naming and shaming’ of children who are prosted for
breach of an ASBO is inconsistent with principléshe child’'s best
interests, welfare and rehabilitation and shouldse.”

21. At paragraph 64 of the said Report reference isentadhe following advice
of the Judicial Studies Board —

“On each occasion the Court will need to balance ihterests of the
community with that of the child or young persorilevat the same
time recognising that the child or young person Hhights under
Article 8 ECHR (respect for private and family )ife

22. The Commission comments that it is however diffi¢al reconcile publicity
with the principles of rehabilitation, welfare apibtection for children.

23. In its report published on 20th October 2008, tieCbommittee on the Rights
of the Child made some concluding observationseiation to the United
Kingdom of Great Britain and Northern Ireland, ttedevant parts of which
are as follows —

“Best interests of the Child

26. The Committee regrets that the principle oflikest interests
of the child is still not reflected as a primarynsideration in
all legislative and policy matters affecting chitar, especially
in the area of juvenile justice, immigration aneéddom of
movement and peaceful assembly.

27. The Committee recommends that the State pakty all
appropriate measures to ensure that the princigl¢he best
interests of the child, in accordance with ArtidGeof the
Convention, is adequately integrated in all ledisla and
policies which have an impact on children, inclglim the
area of criminal justice and immigration.

(b) the State party has not taken sufficient mezsuo
protect children, notably those subject to ASBOs,
from negative media representation and public
“naming and shaming”;
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37. The Committee recommends that the State party:

€)) Ensure, both in legislation and in practiceattchildren are
protected against unlawful or arbitrary interferemwith their
privacy, including by introducing stronger regulatis for
data protection;

(b) Intensify its efforts, in co-operation with threedia, to respect
the privacy of children in the media, especially dwpoiding
messages publicly exposing them to shame, whiabamst
the best interests of the child,;

Opinion

24.

25.

26.

27.

According to the research undertaken, the only deps from the general
restriction on naming children in the media in thated Kingdom has been in
relation to ASBOs, which are characterised as aiather than criminal
orders, albeit that breach of an ASBO will conséita criminal offence.
ASBOs are not part of the options available in tsiand to address anti-
social behaviour, whether by children or adultsg dherefore the issues
regarding the naming and shaming in that contexnat directly analogous to
what is being proposed. The criticism by bodieg thanitor compliance of
international obligations including the CRC, regefto above, does however
help to inform the position.

Jersey courts already have the power to waive #rergl prohibition on
reporting information that may identify a child,vivag regard to the interests
of justice and the welfare of the child. If the dois asked to lift reporting
restrictions in any particular case, according tdigial guidance of the
equivalent provision in English law, the court mastsider whether there are
good reasons to name the defendant(s), and muahdealthe appropriate
interests and considerations.

If the proposition is approved, Article 73 of th&ildren (Jersey) Law 2002,
that provides the privacy for children in procegdin would need to be
amended. Such an amendment, in respect of anyhtlideage of a child,
would be inconsistent with the principles contaimethe CRC. Accordingly,
if the Island is party to the CRC at the time taatamending law is submitted
for Royal Assent, Royal Assent might well not barged, because to do so
may place the United Kingdom in breach of its in&ional obligations as the
State party to that convention. The Law Officeis,part of their duties, are
obliged to draw any such risk to the attentiontaf United Kingdom in the
report to the Privy Council which is prepared tocaopany legislation
submitted for Royal Assent.

If, however, such an amending Law is passed bysthtes prioto the Island

requesting that the United Kingdom’s ratificatiohtile CRC be extended to
the Island, no such report would need to be madeeder, when ratification
of the CRC is subsequently sought in accordande thi policy adopted by
the States, the United Kingdom would likely refusedo so until any such
legislation had been repealed.
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