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REPORT
Foreword

In accordance with Article 9(9) of the Administxati Decisions (Review) (Jersey)
Law 1982, the Privileges and Procedures Committesents the findings of the
Complaints Board constituted under the above Lawotssider a complaint against the
Minister for Treasury and Resources regarding dwaging on a loan made to
Mr. D.R. Manning by the States of Jersey in 1999.

Deputy J.M. Macon of St. Saviour
Chairman, Privileges and Procedures Committee
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STATES OF JERSEY COMPLAINTS BOARD
15th April 2014

Findings of the Complaints Board constituted under

the Administrative Decisions (Review) (Jersey) Lavt982 to consider a complaint

by Mr. D.R. Manning

against the Minister for Treasury and Resources regrding overcharging on a

2.1

2.2

2.3

loan made to him by the States of Jersey in 1999

The Complaints Board was composed as follows —

Advocate R. Renouf
Mr. D. McGrath
Ms. C. Boscg-Scott

The parties were heard in public in the Le CapeRaom, States Building,
Royal Square, St. Helier on 15th April 2014 (andoakubsequently on
2nd May 2014).

The complainant was present and was also represehte Deputy
T.A. Vallois of St. Saviour.

The Minister for Treasury and Resources was reptedeéby: Ms. L. Rowley,

Treasurer of the States; Mr. K. Hemmings, Head etiEion Support, States
Treasury; and Ms. D. Shipley, Head of Shareholdezlafions, States
Treasury.

Hearing

Summary of the complainant’'s case

In his submission, Mr. Manning contended that évercharging complained
of had come about because a contract had beernrgdepa 9th August 1999
which was based on the loan being repaid in 176mhprrepayments,
whereas his legal representative had written to.FeMicitor General on 12th
August 1999 notifying her that the loan should bei5 years (180 months).
This resulted in new loan documentation being mledi to the legal
representative based on repayment within 15 yestspugh the monthly
repayments (£1,499.02) had remained unchangedMihning considered
that this could not be correct as if the periodhsd loan was extended the
monthly repayments should have been adjusted aogbydi.e. reduced).

Mr. Manning considered that a further mistake loccurred when the Loan
and Mortgage Administration Centre (LAMAC) took owhe management of
States Loans (in 2001) because although the ittdoeson the balance of the
loan continued to be charged on the payments macde year, Mr. Manning

considered this to have created excessive intereish would have had the
effect of extending the monthly repayments.

Mr. Manning had calculated that a £200,000 ,l@gnich had an interest rate
of 4% per annum on the balance outstanding andbead repaid by monthly
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2.7

2.8

repayments of £1,499.02 for 180 months, would hepeated to 4.2% interest
per annum.

Mr. Manning was aggrieved that although he deavn this matter to the
attention of the Head of Shareholder RelationsteStareasury, there had
been a refusal to admit that a mistake had beer meéth a suggestion being
made that any fault lay either with the Complairstggal representative, or
Mr. Manning himself, for not having checked the hwet of calculation of

interest. Mr. Manning suggested that as the dradvised contract

documentation had only been received by his legpresentative on the
morning of 13th August 1999 (the day the contraas wegistered before the
Court), there had been insufficient time to verifiye figures and an
assumption had been made that they were accurate.

Deputy Vallois, on Mr. Manning’'s behalf, exmed concern at the way in
which interest had been applied to Mr. Manning’anicand, potentially, to
other loans hitherto. It was apparent that the owetif applying interest to the
loan had not been explained or set out in writmd/tr. Manning prior to the

completion of the contract documentation for Colreputy Vallois drew

attention to various alternative methods of calingpinterest and confirmed
that Mr. Manning’s calculations had arrived at ateiest rate of 4.2% per
annum.

Also of concern were the changes to paragral(s)2in the draft contract
creating a hypothéque conventionnelle simple. ManMng's legal

representative had requested an alteration to &te fdlom which the loan
agreement was to run from 13th August 1999 — tlte dbthe passing of the
contract before the Royal Court— to, as it subsetiy turned out, 23rd
December 1999 — the date of certification by thechiect of practical

completion of Mr. Manning’s house. Deputy Vallosggested this had not
adequately been taken into account.

Mr. Manning and Deputy Vallois argued thatamained unclear precisely
what the policy of the States Treasury was in mgar the method of
calculating interest, as there appeared to be mgthi writing to elucidate it.
Deputy Vallois contended that, in any event, threreained no justification to
overcharge Mr. Manning — or anyone else — by imppsine interpretation of
the method of charging interest which favouredtéxpayer. It was suggested
that it was inappropriate that a public body sushhe States Treasury should
seek on the one hand to argue that the loan agntemas not a “mortgage”,
but yet to describe themselves in the loan agretasea “mortgagee.”

Deputy Vallois commented on the apparent deecg of ‘operational

approach as between the States Treasury and LAMA&eby the Treasury
considered the date of the commencement of the tiodre 23rd December
1999, whilst the LAMAC documentation was based oh3th August 1999

starting date. However, it was accepted that mesnloérthe States, in
adopting Projet 72 of 1999Ntr. D.R. Manning: grant of a loan (Field 1007,
St. John)] were unlikely to have given consideration to fhrecise details as
to how the interest on the loan would be calculated
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In any event, Deputy Vallois contended that ititerest calculation should
have been based on a monthly reducing capital baldrasis, so that
Mr. Manning was not charged interest on capital stw@ had already repaid.
This would have had the effect of shortening thentef the loan whilst
ensuring that it was repaid within the 15-year gebet out in the proposition
and, subsequently, the loan agreement. It was esiggththat the interest
calculation during the initial ‘draw-down’ phase thie loan which facilitated
construction of Mr. Manning’s house had indeed bé&ased on a daily
balance basis, so there appeared to be no reaspthe/hnterest calculation
for the £200,000 over the 15-year period couldhae been based on a basis
other than annual ‘rest periods.’

Mr. Manning confirmed his understanding hadrb#hat his loan was to have
come to an end in August 2014, and it had only lveken he applied for a
settlement figure in the latter part of 2013 thia¢ tStates Treasury had
informed him that the loan was to run until DecemB@14. Mr. Manning
contended that his legal advisers at the time wadd have queried the
repayment figures produced by the States Treastmgnvthe contract had
been placed before the Court, as their role waipally to examine the legal
issues associated with the matter.

Summary of the Minister’'s case

In the Minister's submission, the Treasurer tbé States outlined the
background to the grant of a loan to Mr. Manningluding the adoption by
the States on 25th May 1999 of Projet 72 of 199& ket out that the life of
the loan would be 15 years charged at a rate opdfmnnum, repayable in
equal monthly instalments. The submission alsormedeto: the timing and

significant events leading up to Mr. Manning goitegCourt, including the

appointment of his legal representative; evideheg Mr. Manning had been
informed when he entered into the Loan Agreemessgah on 13th August
1999; the facts and clarity of the loan agreemtw;question as to why the
present complaint had been delayed for 13 years;camparisons to other
loans and differentiation to that of a mortgage.

The Treasurer of the States confirmed thatldha had been managed by
Treasury and Resources since its inception, beeagdd as a Miscellaneous
Loan in the States Accounts. The Loan and Mortgedi@inistration Centre
(LAMAC) — appointed in 2001 — had managed the I|aatlections and
accounting for the monthly collections received kr. Manning, which it
was noted was the only currently active miscellaisedoan where the
borrower made payments monthly. It was confirmeat #ince the inception
of the loan, Mr. Manning had been provided with @airstatements and that
since LAMAC's involvement he had also been sengrupequest, statements
showing the loan balance from inception to the dast end final repayment
date of the loan. A recent statement sent to Mmmitag showed: that interest
was applied annually based on the opening balante atart of each year at
4%; that the total repayments made up of capita fiseed per annum and
when divided into 12 (monthly) payments equate1@99.02; that in order
for the loan to be fully repaid before the expifyl® years from the date of
certification, repayments of 12 x 15 x £1,499.02aveequired. It was noted
that LAMAC had confirmed that all the schemes fersgy loans Utilise a
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yearly rest period, specifically at the end of Dmber each year. As such the
balance as at this date will be used to calcul&e honthly interest debit for
the year’

With regard to the timing and significant egeleading up to Mr. Manning

going to Court, it was noted that H.M. Attorney @l had sent to

Mr. Manning a letter — dated 9th August 1999 — tuoclh was attached a copy
of the draft loan agreement. This showed a prindigmn of £200,000 at an

interest rate of 4% with repayments of monthly ahsents of £1,499.02 for

the life of the loan. The agreement therefore settloe interest rate charge,
monthly repayment and the life of the loan and nmadleeference to interest
being calculated on a daily basis or reducing lzsamhich it was suggested
might be a feature of a mortgage agreement. Trer#dy General’s letter had
also recommended that Mr. Manning should appoigéalleéepresentation in

order to ensure that he took appropriate profeabiadvice before passing the
deed.

A letter, dated 12th August 1999, addresseth¢oSolicitor General was
received from Mr. Manning’s legal representativdjonhad been asked for
advice by Mr. Manning on the draft loan agreemehictv had been sent to
him. This was the first intimation received by tistates Treasury that
Mr. Manning was being legally represented in thigtter. Although it was
clear from the letter that the legal representatiad reviewed the draft loan
agreement, with a change to the wording in pardggap(c) having been
requested, no amendment to the financial termeeodtiration of the loan had
been proposed.

The Conveyancing Section of the Law OfficeBépartment wrote to
Mr. Manning’s legal representative (by letter, daith August 1999, which
was marked “urgent” and sent by facsimile). It &$ded each of the proposed
amendments sought by Mr. Manning's legal represiestdor each clause.
There was no reference made to any concerns abeutmount of the
repayment or the terms of the loan. A subsequénnbte recorded that the
legal representative had agreed a change in theacombout insurance and
had confirmed acceptance of the draft contract enalh of Mr. Manning.
This was considered to have confirmed that Mr. Miagnmvas happy with the
draft loan agreement and wanted to proceed withegsstration in the Royal
Court that same afternoon. It had also been inglicahat Mr. Manning
proposed to attend Court personally.

The Treasurer of the States considered tlatdtionale for Mr. Manning

having delayed the present complaint until 13 yeditesr the commencement
of the loan was unknown, given that, at meetings$ @uring correspondence
with him, he had endeavoured to compare his lodculeions to that of a

traditional mortgage, and that explanations had l@evided to him — both

through correspondence and a face-to-face meetaggte how his loan was
calculated in order to ensure full and final repapin

The States Treasury was aware, through camdspce from Mr. Manning,
that he wished to repay the loan early, in whigdpeet it had offered interest
waivers for early repayment. However, there had nbgarotracted

correspondence over many months with Mr. Mannindyinhad become clear
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to the States Treasury that it was unable to coetito waive interest on
Mr. Manning’s loan.

In conclusion, the States Treasury considératito the best of its knowledge
Mr. Manning had entered into the agreement witheustéinding of its terms
and conditions and had secured legal representaifsnManning’s legal
counsel had reviewed the loan documentation andsbadht amendments
thereto prior to giving approval, on Mr. Mannindiehalf, before the matter
was presented before the Royal Court. The timinghef decision to go to
Court was at the request of Mr. Manning’s legalrs®l. The loan agreement
did not operate as a mortgage and the annual pdyanerthe interest charge
were clear and calculated to ensure full and fiephyment at the end of the
term. The loan operated in a consistent mannether dnistoric loans — the
calculation of interest at the start of the yeas wat different to some of the
States’ other miscellaneous loans — the only difiee being that
Mr. Manning made monthly rather than annual repaymerhe loans issued
by the States Treasury had been to support indilsdand organisations at
overall lower rates of interest over the life oktlban. Consequently, the
States Treasury considered that Mr. Manning hackfiteed as a result of:
(a) lower fixed interest rates over the life of than compared to commercial
rates; (b) certainty over actual annual repaymeaites; and (c) lower stamp
duty costs when the loan was first established.

The Treasurer of the States indicated thgp@st of interest were envisaged
by the loan agreement: namely, daily interest (@sged assimple interest at
four per cent on the capital advances up to thee dat completion of the
building work$ in paragraph (c) of the proposition); and anninirest on
the capital the loan to be payable in equal monthly instalmemtsor before
the expiry of fifteen years from the date of cotmphteof the works It was
also noted that provision was made in the loan eagemt for “Early
Repayment” (paragraph 9.1) wherebyThe Borrower may repay the
Mortgage at any time upon repayment of the Prirlciplathe Loan or the
balance thereof then outstanding together withregethereon calculated to
the date of repaymeiit

The Treasurer of the States confirmed thatrtathod of calculating interest
adopted was the only construct which was possibi@ the terms of the loan
as set out in the contract passed before the Royaidt [namely, £200,000 at
4% per annum by monthly instalments of £1,499.0Ansure repaymenbf
or before the expiry of fifteen yedrsAlthough in common with most
borrowers, Mr. Manning had not been informed spealify as to the method
of calculating the interest on his loan, it wasoggtised that neither was this
specified in the contract passed before the RoypaltCThe Treasurer of the
States contended that the States Treasury hadrimapted the terms as set out
in the loan agreement and had calculated the sit@@yable in accordance
with the policy in place at the time.

It was emphasised that nowhere in the conwastit specified that interest
would be calculated on a ‘monthly reducing balanibasis. The Head of
Decision Support confirmed that the method of dalig the interest due on
the loan had been consistent with the method adadpteespect of other loans
current at the time. It was recognised that Mr. Mag might not have
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completed an application form for the loan, givéiatthis case had been
supported by a member of the States who had takexlewant report and
proposition to the States. The Treasury team uadkertio seek out supporting
documentation — including a written version of fh&erest-charging policy
which would have been in place at the time (c.1999) the rationale for
applying ‘annual rests’ to Miscellaneous Loans.

The Treasurer concluded her representatiocohfirming that Mr. Manning
had been dealt with fairly and on an equitable agth others who had
benefitted from similar type loans. She confirmedtthad the Treasury made
an error as alleged by Mr. Manning, the departmemild have admitted its
error and taken steps to rectify the error in MarMing's favour.

Hearing deferred for the provision of further inf@tion

The Board agreed to defer further consideradiothe complaint until such
time as the further information requested had hemwvided by the States
Treasury.

Having received a copy of the Building Loadsrg¢ey) Law 1950 from the
States Treasury, the Board noted that paragrapdf Ajticle 4 — “Loan to be
secured by hypothec, to bear interest and to b&ddyy instalments” — had
been highlighted and referred ta:.€very loan shall be secured by a simple
conventional hypothec charged on the property lati@en to which the loan is
made and shall bear interest at the prescribed catieulated annually on the
amount of the principal of the loan for the timengeremaining unpaid on the
first day of January.

The Board also received from Mr. Manning aycop the Building Loans
(Miscellaneous Provisions) (Amendment No. 24) @grRegulations 1994
(R&O 8759), Schedule 2 of which was drawn to theam8its attention.
Schedule 2 had been added to the Regulations fghtdrom 1st January
1995 and represented a “Form of Security Agreene®ecure Loan” under
Regulation 7(2) of the principal Regulations. Altigh Mr. Manning had
pointed out that the Schedule had been in fordbeatime he had taken out
his loan (1999), the Board did not consider thdteBale to be relevant as
Mr. Manning’s loan had not been made to him:tb assist him or her in the
purchase of shares in a company which upon purchasentitle him or her
to occupy a company-owned dwellirag set out in the Schedule.

Hearing reconvened

The Board decided that it would be helpfultfer hearing to be reconvened in
order that the further information which had beewvjzled might be discussed
with the Complainant and the Minister’s represaéwtat This took place on
2nd May 2014.

The Head of Decision Support, States Treasmphasised that Article 4 of
the Building Loans (Jersey) Law 19568et out clearly the basis upon which
interest calculations were to be made in the casiwvelling house loans. It
was reported that 70 “Miscellaneous Loans” had beeitace at the time that
Mr. Manning’s loan had been created; and that apmately 20 such loans
had been entered into subsequently. It was notad ahly loans made in

R.67/2014



3.3

3.4

3.5

3.6

accordance with other legislation (for example,iadtural loans) might be
made on a slightly different basis to those unterRuilding Loans Law, and
these tended to be for a specific purpose and didepresent a ‘class’ of
loan, but rather were subject to negotiation at timae. Although
Mr. Manning’'s loan (being classed a miscellane@as) was not subject to
the Building Loans Law, it was suggested that danlwould have been made
on an equivalent basis as being the most straigtdiol method to pursue.
The Treasurer of the States confirmed that H.MicBot General at the time
had indicated that she considered the “usual”’ peqéd&rto be appropriate.

Mr. Manning confirmed that he had not been ablbe granted a “Building
Loan” because the limit of such loans at the tinaes w150,000 and, because
of delay in matters associated with the lengtrad taken to achieve planning
permission, he was then of an age which preveritadrbm obtaining a loan
from a bank. Mr. Manning also confirmed that thertgage protection policy,
which had been a requirement of the Finance anchdfoiws Committee of
the day and which was included in P.72/1999, wiisrsplace.

Mr. Manning contended that as his loan wasmatle under the Building
Loans (Jersey) Law 1950 (with all loans under thegislation being
administered by the Housing Committee), his loapukh not have been
administered as if it had been made under that Deputy Vallois reiterated
that there was no specific mention anywhere in dbeumentation of the
method of calculating repayments that were to hgiegh to Mr. Manning’s
loan. She also drew the Board’s attention oncenaigethe change of wording
in paragraph 2.1(c) of the initial draft contrast set out in paragraph 2.6 of
these findings).

The Board noted that Mr. Manning had not congeenhis monthly loan

repayments until January 2000, and therefore oot fAugust 1999, such that
the 15-year period would be due to terminate indbdmer 2014. Deputy
Vallois contended that whereas the States Tredsamlycalculated an annual
repayment of interest at 4% and then divided tlgatré by 12 to arrive at a
monthly repayment figure, had interest been caledlaon the basis of a
shorter period (e.g. monthly) Mr. Manning would nibave been paying
interest on amounts of capital he had already degiadl the loan would be due
to be fully repaid by August 2014 rather than Delsen2014 (which in any

event was the indication consistently given by LAS®M The Deputy

indicated that the method of calculating interasthMr. Manning’'s loan had

been unclear from the outset and had never beg@egtyexplained to him.

Mr. Manning reiterated his contention that whihe term of the loan had
been extended (with repayment being due by Dece@bb4 instead of the
original proposal that it would have been repaiddogust 2014), the amount
of the monthly repayments had not been reduced.edemwthe Chairman
commented that it was apparent that the calculaifdhe amount of the loan
repayment (as set out in P.72/1999) would have lmeade by the States
Treasury prior to July 1999 on the basis that i wabe repaid over a period
of 15 years (as set out in the contract passeddéfie Royal Court). It was
recognised that, in the event, the 15-year peradl ditimately commenced
from January 2000 rather than August 1999, butrikaertheless it remained
at 15 years.
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Deputy Vallois emphasised that the lack ofiglan the method adopted by
the States Treasury for the calculation of the rege charged on
Mr. Manning’s loan had adversely affected Mr. Marqhiwho, in effect, by

December 2014 would have paid an interest rate28%4er annum and not
the 4% which had been agreed by the States.

The Treasurer of the States reiterated thatptsition of the Minister for
Treasury and Resources remained that Mr. Mannind) lbeen granted a
miscellaneous loan on terms set out in P.72/199@erGthat Mr. Manning
had been legally represented in the matter, ardtlhéd he had been granted a
miscellaneous loan on the same terms and condiéisrepplicants under the
Building Loans Law, the Minister considered that.Mlanning had been
treated entirely fairly.

The Board’s findings

The Board concluded that whilst there had ts®ne lack of clarity in the

contract to which Mr. Manning, through his legabnesentative, had become
party, it was clear that it had always been interthat the loan to him was to
be made over a period of 15 years: in the evertad simply been the

commencement date for the repayments which had tlesmged, a change
prompted by Mr. Manning'’s legal representative wdumongst other matters,
observed the drafting error within paragraph 2. a&aforesaid.

The Board considered that Mr. Manning could motv rely upon an initial
drafting error in the contract (which had, in awgmt, been corrected prior to
being passed before the Royal Court) to show tlathdd been treated
unfairly. The Board considered that, had Mr. Magnigither by himself or
through his legal representative, considered thatet was any degree of
unfairness in the proposed arrangements, the nshtterld have been brought
to notice at the time. The Board was cognitivehaf tact that Mr. Manning’s
legal representative had highlighted/sought in sxa# 12 amendments to the
initial draft, which were either adopted or rejectey the Law Officers’
Department in the final draft. Where amendmentgkbly Mr. Manning’s
legal representative were rejected, an explanabatg was included with
accompanying correspondence. The notion that Mnrig's legal
representative gave proper consideration to theisasvidenced. The Board is
of the view that had Mr. Manning'’s legal represéméaconsidered that there
was any deviation from what one might expect, paldirly if the proposed
action was prejudicial/unfair, he would have addisér. Manning
accordingly and would not have allowed the matbepttoceed without first
resolving perceived difficulties.

The Board further considered that the issuesanding the ‘change of details’
in the draft contract was somewhat of a ‘red hegirimas it was always
abundantly clear that it had been the intentiom the loan should be repaid
over a period of 15 years.

The Board considered the contention that Mmmitag had been treated
unfairly was unfounded. The Board considered he tnezted on a like basis
to others who had sought assistance by way of didg/douse loan in order
to finance the purchase or building of a dwellihgos around, the same time.
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The calculations were made on the same basis asdéhaut in théBuilding
Loans (Jersey) Law 195®lthough Mr. Manning’'s loan was classed as a
miscellaneous loan because the amount involvedeerte the limit for a
dwelling house loan, the Board considered it wats umoeasonable for his
interest repayments to be calculated in the sanyeawa dwelling house loan.
The Board believed it would have been unfair (tosthothers with dwelling
house loans) had Mr. Manning been treated any rfewreurably in this
regard. The Board noted that it was the size of dheelling which
Mr. Manning was proposing to construct, and thets@ssociated with so
doing, which prevented Mr. Manning from making gplecation under the
terms of the Building Loans legislation, but to @itents and purposes, the
loan granted to him was for the sole purpose ofdimg a dwelling for
occupation by himself and members of his family.

The Board considered whether the complaintccbel upheld on any of the
grounds outlined in Article 9 of the AdministrativBecisions (Review)
(Jersey) Law 1982, as having been —

(a) contrary to law;

(b) unjust, oppressive or improperly discriminatary was in accordance
with a provision of any enactment or practice whighor might be
unjust, oppressive or improperly discriminatory;

(©) based wholly or partly on a mistake of law actf

(d) could not have been made by a reasonable bbdyersons after
proper consideration or all the facts; or

(e) contrary to the generally accepted principksatural justice.

The Board concluded that none of the abovedomsd grounds could be
upheld in relation to Mr. Manning’s complaint.

The Board agreed nonetheless that it woulddsérable for consideration to
be given in any future similar circumstance to addrany perception that the
terms of a loan agreement might be unclear or amobigg The Board
considered it would have been helpful, in Mr. Mangs case, for the States
Treasury to have explained to him in clear and urignous terms that his
loan was being made to him on the same terms pslagd under the
Building Loans (Jersey) Law 195 the same way as they applied to persons
who had been granted loans under that legislation.

Signed and dated by: ...,

Ms. C. Boscg-Scott
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