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COMMENTS 
 

1. Panel membership and Review Terms of Reference 
 
1.1 The Economic Affairs Scrutiny Panel is comprised of the following 

members – 
 
Deputy S.G. Luce of St. Martin, Chairman 
Connétable M.J. Paddock of St. Ouen, Vice-Chairman 
Connétable S.W. Pallett of St. Brelade 
Connétable J.E. Le Maistre of Grouville. 
 

Review Advisers: Queen Margaret’s University, Edinburgh 
Due to the technical and legal nature of this review, the Panel selected a team 
of Advisers from the Consumer Insight Centre at Queen Margaret’s 
University. The Consumer Insight Centre provides university accredited 
training for ombudsman and complaint handling organisations, both in the UK 
and abroad. The team included – 

 
Ms. Carol Brennan 
Ms. Carolyn Hirst 
Mr. Nicholas O’Brien 
Mr. Chris Gill. 
 

1.2 Further information on the relevant qualifications and experience of the 
Panel’s Advisers can be found at page 3 of the Report from Queen Margaret 
University annexed hereto at Appendix 1. 

 
1.3 The following Terms of Reference were established for the Draft Financial 

Services Ombudsman (Jersey) Law 201- 
 

1. To examine key elements of the draft Financial Services Ombudsman 
legislation (Primary/Regulations/Orders), to assess whether it is 
appropriate to Jersey and fit for purpose, including: 

 
i. the scope of the scheme (i.e. the financial services it would 

cover) 
ii. the criteria for an eligible complaint 
iii.  the complaint process, awards, appeals and powers 
iv. its independence from industry and government 
v. its territorial scope 
vi. the funding mechanism. 

 
2. To assess whether the proposed Financial Services Ombudsman is 

compatible with the criteria established by the British and Irish 
Ombudsman Association and relevant European Union Alternative 
Dispute Resolution (ADR) standards. 

 
3. To examine the rationale for, and implications of, the development of 

a joint Financial Services Ombudsman with Guernsey. 
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1.4 The Economic Affairs Scrutiny Panel is conducting a 2 phase review. Phase 1 
relates to the Draft Financial Services Ombudsman (Jersey) Law 201- to 
which this report refers. Point 3 above was therefore not considered under 
Phase 1, being more appropriate for Phase 2. Phase 2 will relate to the 
Regulations and associated Orders of the Financial Services Ombudsman 
(Jersey) Law 201- which the Panel hopes to receive in final form shortly. 

 
2. Comments 
 
2.1 This report sets out the work undertaken by the Economic Affairs Scrutiny 

Panel on the Draft Financial Services Ombudsman (Jersey) Law 201-. 
 
2.2 The Panel instructed the Advisers to provide a desk-based legal sense check of 

the draft legislation in line with the Terms of Reference above. The Panel is 
comforted that the Advisers’ conclusion is that the draft Law is, on balance, fit 
for purpose and provides for independence, fairness, effectiveness, 
transparency and accountability. 

 
2.3 However, the Advisers made recommendations to raise the draft Law to a gold 

standard. These recommendations are as follows. 
 
2.4 Independence: Consideration should be given to whether the terms in which 

the ability of the Minister to give specific and general direction and to issue 
guidance, to the Financial Ombudsman Service (“FSO”) sufficiently 
safeguards the independence of the Ombudsman from the Government. 

 
2.5 Chairman: Consideration should be given to strengthening the independence 

of the FSO by requiring that the Board Member appointed as Chairman is not 
a financial services provider or person whose business involves representing 
financial services providers. 

 
2.6 Oversight: Consideration should be given to the merit of having a mechanism 

for the annual report of the FSO to also be scrutinised by a relevant oversight 
Panel or Committee of the Assembly. 

 
2.7 Charging complainants: Consideration should be given to whether the 

possibility of charging complainants, even in exceptional circumstances, 
creates a potential barrier to access for some, including those with the least 
access to independent resources. 

 
2.8 Referrals: Consideration should be given to whether there is sufficient 

obligation on the part of the financial services industry to publicise to service 
users the possibility of referral of the complaint to the FSO. 

 
2.9 Shaping internal policy: Consideration should be given to whether the FSO 

should have more explicit power directly to shape the design of internal 
complaints procedures adopted by the financial services industry. 

 
2.10 Method of complaint: Consideration should be given to whether the form of 

referral of a complaint should be described explicitly. 
 
2.11 Recurring (systemic) issues: Consideration should be given to whether 

suitable arrangements exist to provide systemic, as well as individual, remedy. 
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2.12 FSO Complaints: Consideration should be given to the possibility of 

including a mechanism for dissatisfied consumers to complain about the 
service provided by the FSO (as opposed to complaining about the judgement 
relating to the decision). 

 
2.13 The Advisers’ report was duly sent to the Minister for Economic Development 

who responded, as at Appendix 2, to the Panel on 24th February by way of a 
written response. For the avoidance of doubt, the Minister’s responses are in 
bold type. 

 
2.14 The Panel noted that the majority of the recommendations were addressed 

satisfactorily by the Minister, save as to 3, namely – 

• Chairman 
• Charging Complainants 
• Recurring (Systemic) issues. 

 
2.15 The Panel’s concerns on these 3 areas were communicated to the Minister in a 

letter on 6th March, hereby annexed at Appendix 3, and in response the 
Minister responded further on 10th March as at Appendix 4. Following 
receipt of this letter, the Panel and the Minister held a meeting on Thursday 
13th March to discuss the outstanding issues. The concerns addressed in this 
correspondence and meeting are outlined here. 

 
Chairman 
 
2.16 The Panel is of the opinion that it is fundamentally important to ensure the 

impartiality of the service. Although there is not a suggestion that the person 
appointed as Chairman could be influenced by the entities who fall under the 
remit of the Law, it is important that the independence of the FSO could not 
be called into question. 

 
2.17 The Panel is keen to avoid any perception concerns, or issues of ‘Agency 

Capture’ which is the notion that it can be difficult for persons to divorce 
themselves from previous involvements, or if you have been in position for a 
while, becoming influenced and take on the views of the industry. The Panel 
is also mindful of the implications of small jurisdictions whereby decisions 
which appear ‘normal’ are in reality unfair but, culturally, have been accepted. 

 
2.18 A Chairman not currently working within the financial industry could 

safeguard against such issues. 
 
2.19 Although the Panel continues to believe that the Chairman should not be 

currently engaged within the financial services, the Panel was reassured that 
the Minister is committed to ensuring no conflict of interest will arise. As 
noted in the Panel’s letter to the Minister at Appendix 5, further comfort is 
provided that should any States Member feel a proposed Chairman is 
inappropriate, Members have the opportunity to raise an objection should they 
so wish. 
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Charging complainants 
 
2.20 The very core of an ombudsman service is ‘A service that is free, open and 

available to all that need it’. The draft legislation provided a vehicle for the 
ombudsman to charge complainants. There was an indication from the 
Minister’s response (Appendix 2) that the Economic Development 
Department considered the ability to charge complainants could be justified in 
specific circumstances. 

 
2.21 In a further response (Appendix 4) the Minister referred to UK legislation 

which enables charging of complainants. It is important to note that there is a 
significant difference between the legislation referred to by the Minister and 
the draft Law which was proposed in Jersey. The UK Financial Ombudsman 
was created under the Financial Service and Markets Act 2000. Within this 
Act, the Financial Services Authority (“FSA”) gave the ombudsman service 
the ability to set up ‘costs rules’ which must be approved by the FSA prior to 
implementation. No such costs rules were established or approved to 
charge complainants, and consequently the UK Ombudsman is unable to 
charge complainants. Literature available from the UK Financial 
Ombudsman confirms this – an excerpt from one such publication is quoted 
below – 

 
“Why don’t consumers have to pay for taking a case to the 
ombudsman? 

The legislation that gives the Financial Ombudsman Service its 
powers – the Financial Services and Markets Act 2000 and the 
Consumer Credit Act 2006 – does not contain any power to charge 
consumers for using our service. 

Parliament decided that the ombudsman should be funded by the 
businesses that we cover and that these businesses – not consumers – 
should meet the costs of resolving disputes.” 

 
2.22 The Panel understands the Minister’s desire to avoid vexatious, fraudulent and 

other irrelevant claims; however, the Panel believes that the ability to charge 
complainants will not deter persons likely to make such claims, but will 
undermine the spirit of the service and act as a barrier to innocent claimants. 
Further, provisions to enable the ombudsman to reject such claims exist within 
the draft legislation. 

 
2.23 In addition, should an ability to charge complainants remain within the Law, 

there is potential for financial institutions to seek to criticise the ombudsman 
for ‘failing’ to charge complainants, resulting in unnecessary additions to the 
ombudsman’s workload. The Panel questioned whether it would be 
appropriate for the ombudsman to investigate claims which could fall under 
this area of the legislation, make a determination and an award of costs in its 
own favour, and, consequently pursue the same. 

 
2.24 Following the meeting on 13th March, in which the Panel was able to 

restate its concerns, the Minister agreed with the Panel’s and Advisers’ 
recommendation on this point, and the Panel notes that the appropriate 
amendment has been brought by the Minister to the draft Law to ensure 
that complainants cannot be charged under any circumstances. 
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Systemic Remedy 
 
2.25 Systemic breaches relate to a collection of recurring incidents, this could be 

within an individual organisation, a sector of the industry or the industry as a 
whole, as in the case of PPI mis-selling. Under UK law, the Financial Conduct 
Authority (previously the FSA) has the authority to decide if a ruling in 
relation to large-scale issues is required, and subsequently prescribes the 
remedy, with powers delegated to the Financial Ombudsman Service to 
enforce, as necessary. 

 
2.26 During discussions with its Advisers, the Panel was made aware that the 

independent position of the ombudsman, and its ability to draw upon its direct 
interaction and experience of financial entities and complainants, provides it 
with a unique position to bring about positive change. The draft legislation 
provides that the ombudsman may provide ‘information and guidance’. In the 
UK the Financial Ombudsman has the authority to make recommendations to 
assist the financial institution (or sector) and adjust such practices, which 
ultimately assists the financial organisation, guards against future complaints 
and reduces cases going to the ombudsman. 

 
2.27 Presently there is no organisation within Jersey with the authority to make 

any provision with regard to such systemic issues, including the JFSC. 
Consequently a gap exists within Jersey’s legislation. 

 
2.28 The Panel is mindful that costs must be considered. The financial industry are 

likely to pay a case levy fee for each complaint; consequently, providing the 
ombudsman, or the JFSC, with the appropriate authorities would reduce such 
fees by providing the financial sector with a specific remedy to follow, which 
is not open to challenge by either the financial organisation or the 
complainant. This approach may also reduce the workload of the ombudsman, 
who would otherwise be required to deal repeatedly with many individual 
complaints regarding recurring issues. 

 
2.29 The Panel has been informed by the Economic Development Department that 

discussions are continuing with the JFSC; however, no indication of the stage, 
content or timescale for these discussions has been provided. 

 
2.30 The Panel recommends that the Minister moves to close this gap as 

expediently as possible through the appropriate legislation. 
 
2.31 The Panel is aware of Deputy G.P. Southern of St. Helier’s proposed 

amendment lodged au Greffe on 18th March 2014. States Members will note 
that this matter was raised with the Minister in the Panel’s letter dated 
6th March 2014. However, the Panel is also mindful of the advice provided to 
States Members in the ‘Human Rights Notes on the draft Financial Services 
Ombudsman (Jersey) Law 201-’ in relation to retrospectivity. 
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