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DRAFT STATES OF JERSEY (AMENDMENT No. 8) LAW 201P (33/2014):

SIXTH AMENDMENT

1 PAGES 42-43 ARTICLE 3 —
For Article 3 substitute the following Article —

“3  Article 19 amended

(@)

(©)

(4)

()

(5A)

(b)

'(7)

In Article 19 —

for paragraphs (3) to (5) there shall be stuisti the following
paragraphs —

The Chief Minister designate shall decide aimdaccordance with
the prescribed procedures and within the prescripedods,
announce his or her decision as to —

(@) the elected members to be appointed as Minjsted

(b) the Ministerial office to which each of them ts be
assigned.

Before making a decision and announcement updexgraph (3),
the Chief Minister designate may, in accordancehwihe
prescribed procedures and within the prescribe@g®r propose
the establishment or abolition of Ministerial o#&

A proposal under paragraph (4) —

(@) must describe the functions of any new Miniateoffice;
and

(b) must indicate the Minister to whom the funcgoaof any
abolished Ministerial office would be transferred.

The States may not amend a Chief Minister gtesie’s proposal
under paragraph (4).’;

for paragraph (7) there shall be substitutee tfollowing
paragraph —

The Chief Minister designate and the persoasided by him or
her for appointment as Ministers are appointedfficedupon the
conclusion of his or her announcement of his ordesision under

paragraph (3).".

2 PAGES 43-44, ARTICLE 6 —

For Article 6 substitute the following Article —

“6  Article 23 substituted
| For Article 23 there shall be substituted the feiloy Article —
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‘23 Subsequent appointments, and changes of offiaaf, Ministers

(1) The Chief Minister may, in accordance with tpeescribed

procedures, propose the creation of a Ministeffade

(2) The Chief Minister may decide and, in accordanith the

prescribed procedures, announce his or her decision

(a) to appoint an elected member as a Minister vgredo fill a
vacancy in a Ministerial office or upon the creatiof a

Ministerial office);

(b) to appoint an elected member who is alreadyi@siér to

another Ministerial office.

(3) Subject to paragraph (4), the Chief Minister stnuwithin the
prescribed period, fill a vacancy that has ariseraiMinisterial

office.

(4) The Chief Minister shall not be required td dilvacancy —

(@) if, within the period referred to in paragrg@h, he or she
abolishes the Ministerial office by Order underiélg 29; or

(b)  where, within the period referred to in pargdré3), the
States are required to make a selection underl&n@(1).

(5) An appointment to a new Ministerial office undleis Article takes
effect upon the office being created by Order urdécle 29.

(6) Any other appointment under this Article taleffect when it is

announced.’.”.

PAGE 45-6, ARTICLE 11 —

In Article 11 in the inserted Article 29A(1) forehwords “if a Chief Minister
designate’s proposal or decision referred to inickatl9(7)” substitute the
words “if, following the approval by the States @f proposal under
Article 19(4), the Chief Minister designate’s déais referred to in

Article 19(7)".
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REPORT

| attended both of the recent briefings organise@xplain the proposals contained
within P.33/2014. It became clear during the seconelffing that, despite nhumerous
attempts by different parties to find a winningrfada for the appointment of the
Council of Ministers, the central issue was oncairagot being tackled head-on by
the current proposals, namely the essential nead cfear and unshirkable
accountability of the Chief Minister.

The difficulties inherent in the States Assembly dading upon the Council of
Ministers

Under the proposals contained within P.33/2014,Ghef Minister Designate would
have 3 attempts to secure the agreement of thesShatsembly to a proposed Council
of Ministers. If the Chief Minister Designate faidé the third attempt to secure the
agreement of the Assembly, he/she can decide umordmposition of the Council.
So effectively, if all 3 attempts to secure a migyan favour of the proposed Council
fail, then the Chief Minister Designate must chobisgher own slate of Ministers and
the Assembly must accept this choice. If this wereccur, then an outside observer
would surely wonder what purpose the previous p@sals, votes and rejections had
served, particularly if the final list of Ministergas identical to the very first proposal
(or the second or third) so recently rejected leyAksembly.

An alternative might be that, after 3 rejectionstibé Chief Minister Designate’s
proposals for a Council, the current procedure righre-enacted, whereby the Chief
Minister would propose his/her choice of Ministérdividually and States members
would be able to nominate alternatives with a \agimg taken in each case. However,
if we have this alternative “no change” proceduseadall-back position, then we do
nothing at all to improve the accountability of fBhief Minister. The argument would
always exist that whilst a Chief Minister was dothgir best to carry out the pledges
that had been made, the performance of the Executas being impaired because
they were trying to do this with a Council of Mitéss not of their own choosing.

The proposal put forward in the final report of thachinery of government review,
but which ultimately did not win through to the dindraft Law, was that the Chief
Minister Designate would have 3 attempts at progpsi slate of Ministers and, if
after the third attempt the Assembly had not vatedupport of his/her choice, then
the Chief Minister Designate would fall and a ndecton for Chief Minister would
follow. However, experience has shown that thetigledor Chief Minister can be a
close run affair. In a case where there are omigradful of votes between the winning
and second-placed candidates, tactical voting & ‘Gistrikes and you are out”
procedure could allow results to be manipulatedriaer to secure a further ballot for
Chief Minister. This would surely bring the procés® disrepute, quite apart from the
fact that the cycle could be repeated several tifesving the Island without an
Executive for an extended period.

The inherent contradiction at the heart of all ghpeoposals arises from an attempt to
seek to reconcile the need for the Chief Ministeselect a Council in which he/she
has confidence, and so can be held to accountoilst maintaining the position
whereby the Assembly decides upon the appointmeintMmisters. These
contradicting objectives can be traced back toGhahier review, which suggested
that the Chief Minister would choose his/her teanManisters which he/she would
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present to the States for approval. These 2 obgxtian be reconciled to some extent
at the start of an appointment process, but thd farea conclusive end to the process
highlights the inherent contradiction of this pusit

Improved accountability through the Chief Minister deciding upon the
appointment of Ministers

Looking at all these options dispassionately, theyall flawed, and it seems that the
only way to ensure that there is a straightforwandcome which ensures that the
Chief Minister can be held fully accountable foe therformance of the Council is
simply to allow him/her to appoint Ministers withtoseeking a decision from the
Assembly, as proposed in this amendment.

In the UK, the Prime Minister advises the Sovereignthe exercise of prerogative
powers in relation to the appointment and dismissflother Ministers — this
constitutional convention ensures that the Primeidfier can choose his/her own team
of Ministers. The Scottish and Welsh governmenliisviothe same approach, with the
respective First Ministers appointing their ownnteaf Ministers, with the approval of
Her Majesty. This practice is not confirmed to pgoblitical systems, as the Chief
Minister in the Isle of Man also selects his/hernoteam of Ministers. This
amendment would achieve the same end result aantymractice in the UK, Scotland,
Wales and the Isle of Man.

This might seem a very bold step. However, if weklat the circumstances that
would surround such an appointment, it is not areasonable one.

After all, by this point in the proceedings, thesAmbly will have decided on a Chief
Minister. His/her aims and objectives will have hgeiblished and the Assembly will
have had the opportunity to pose questions andejutlg veracity of the answers
provided. The Assembly is effectively already begig to gather evidence regarding
the Chief Minister Designate’s intentions and tgdence can be used subsequently
to challenge performance.

Also, the States Assembly does not lose the abitity directly challenge
underperforming Ministers. The States of Jersey RA@5 will retain Article 21(3)(c)
which provides that, if a motion of no confidenoea Minister is adopted, then that
Minister will cease to hold office.

This amendment also changes the method for thedfibf casual vacancies in the
office of Minister to bring this into line with theevised Ministerial appointment
process. | believe a questioning period is stileedial, even when there will be no
vote, for the reasons outlined below.

The Assembly would continue to decide upon changé&s Ministerial offices

In many respects, the structure of the Council agllas important as the membership.
In contemplating this amendment, | initially thotighat the Chief Minister should
also have the opportunity to create, modify andliglhoMinisterial posts without
seeking the approval of the Assembly. Howeveraking soundings on this point, it
became clear to me that this would not be desirdlden supportive of the move to
introduce collective responsibility, having seerwheffectively this works in other
jurisdictions, and on reflection | feel that if $his adopted, then the Assembly should
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be able to regulate the establishment of new Mgt offices, and so control the
maximum number of members who can be bound invihis on all affected votes by
virtue of being Ministers. This amendment therefensures that it is the Assembly
who decide upon the creation of proposed Ministarflices, whilst it is the Chief
Minister who appoints States members into thosieaxff The amendment does not
require the Assembly to decide on the abolitioMaofisterial offices.

Questioning the Chief Minister Designate

If this amendment is successful, | would envisageciting amendments to Standing
Orders which would increase the amount of timedoestioning the Chief Minister

Designate on his/her decisions for the structure membership of the Council. It

might seem strange to have a question period wheirre twill be no vote, but this

would be a vital chance for the Assembly to profe Chief Minister Designate’s

thoughts as to how his/her proposed structurewdgtk and to outline the work which

they foresee each Minister undertaking and whatcese expect to feature in the
Strategic Plan. | am minded to suggest that rdtieer have a fixed time period, there
should be a basic 15 minutes of questioning, aed #n additional 10 minutes for
each Ministerial position being considered.

The Strategic Plan will continue to be decided upgrihe States Assembly, and that
will provide an early opportunity for the Assemiiy hold the Chief Minister to
account and examine whether the contents of thabitant policy document match
up to the pledges made during the previous questjgreriod.

Financial and manpower implications

There are no financial or manpower implications foe States arising from the
adoption of this amendment.
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