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COMMENTS

The Minister for Health and Social Services noté@ttan amendment to the
proposition had been lodged ‘au Greffe’ by Sen&dt. Shenton in which he had
proposed 16 years as an appropriate age at whichpply amended reporting
restrictions. Following advice from the independddhair of the Jersey Child
Protection Committee, the Data Protection CommissioLaw Officers and local
experts in the field of child welfare, the Ministier Health and Social Services, on
behalf of the Ministers for Home Affairs and Educat Sport and Culture, that
together, make up the Corporate Parent, is unatdagport the proposition by Deputy
T. Pitman or amendment by Senator B.E. Shentonsfarinciple reasons set out
below.

1. Compliance with the United Nations Convention on th Rights of the
Child (UNCRC)

The Minister recalled that the Strategic Plan 20@®14 included a commitment to
seek extension of the U.K. ratification of the xiitNations Convention on the Rights
of the Child.

» The proposal to name children convicted of offenafesiolence in order to
prevent re-offending and deter others is explidgtiytrary to Article 40 of the
U.N Convention on the Rights of the Child (UNCRChieh the States
Assembly agreed to ratify earlier this year.

» Article 40 (Juvenile Justice) states that childwém are accused of breaking
the law have the right to legal help and fair tneerit in a justice system that
respects their rights. Governments are requiresetaa minimum age below
which children cannot be held criminally responsiahd to provide minimum
guarantees for the fairness and quick resolutiorjudicial or alternative
proceedings. Disclosure of a young person’s petsetils in the manner
proposed would contravene this and could leaveytwng person open to
abuse or retributive action.

* The proposal, as drafted, would lead to a greadgre of naming than is
and Wales have been found to be failing to compith ihe terms of the
UNCRC in 2002 and 2008 for this, as well as otlmeatters. In its 2008
report, the U.N. Committee criticised England andl&¥ for failing to ensure
full protection against discrimination against dnéin. The report states that
they ‘(have not taken) sufficient measures to mtotdildren, notably those
subject to ASBOs, from negative media represemtatiod public “naming
and shaming”.

The U.N. Committee report states that England aate®/should takirgent
measures to address the intolerance and inappré@riéharacterization of
children, especially adolescents, within the sggi@ticluding in the media’
and to:

‘Intensify its efforts, in cooperation with the needo respect the privacy of
children in the media, especially by avoiding mgssapublicly exposing them
to shame, which is against the best interestseothtild’.
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It would seem perverse to introduce such a meashes it has been found to
be in direct conflict with the terms of the UNCR&hd would undoubtedly
draw criticism from the supervising Committee oé tINCRC at the next
review.

Evidence of effectiveness

It is unclear what evidence the Deputy has to suppis assertion that
‘naming’ has a deterrent effect, as it has not beessible to identify any
academic reports or reviews which show that theimguaf children convicted
of criminal proceedings has any positive impacttoair behaviour or the
behaviour of others.

There is ample evidence from research that begtgelled’ with a negative
identity can have an adverse effect upon the wiellp@f the individual
involved, can thwart the achievement of their fptential and make it
difficult for them to gain an alternative, more fivg, identity away from
their marginalised group.

If a child is labelled with an identity as a criraln such a self-image can
contribute to marginalisation, and would providduather obstacle for the
child, and those working with the child, to overaarimportant issues relating
to re-integration and long-term impact are morenificant in a small island
community such as Jersey.

Deputy Pitman argues in detail that the solutiorswiecessfully addressing
youth offending is through a ‘socially just societyhich invests early in

supportive services and in equitable distributibresources. He states thét °
you put sufficient monies in to these areas earBapugh you save an
absolute fortune over the following years. Thisigact and an inarguable
one’. There is national and international research ewedeto support this
statement. Such an approach (i.e. substantial @argstment into universal
and targeted services for children and familiesuldiano doubt find support
from H&SS, Education, Probation, etc. However, Beputy’s proposition is

at the very least at odds with his support of #ely investment’ approach.

Restorative justice argument

“Shaming” as Deputy Pitman states in his reportaisecognised tool in
restorative justice, in whichthe perpetrator is made to see the damage that
they have done to a victimHowever, in the context of restorative justice
naming and shaming is used in a very specific amtrolled way.

The Parish Hall Enquiry System employs ‘shaminggtices aimed at re-
integrating youth offenders into their communitydaancouraging them back
into acceptable behaviours. However, the ‘shaming’this and other

restorative justice work is a process which is sufpype, not punitive, in

nature. It usually takes place in settings invajvithe victim/s and their
family, the offender’s family and other close asatas who are significant in
their lives. It does not involve publication of thame and offence of children
as young as 12 years to the community as a wholis agended by this
proposition.
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4. Impact on individual youth offenders

» Page 5 of the Proposition refers to the “shockeifhdp held up for the entire
world”. The publication of personal details of yguroffenders would
necessarily become a permanent record, especiatiyeointernet. Individuals
would be forced to live with a detailed record lmegng with childhood that
would stay with them for life, wherever that indivial goes — searchable and
accessible from anywhere in the world, as the Ritipa rightly states.

* Public ‘naming and shaming’ risks losing sight dfetimportance of
proportionality. Unfortunately there is no claritgf objective in the
Proposition. Unless the objectives are clear, itmipossible to discuss the
proportionality of the measures proposed.

* The position of children in the care of the Minisfer Health and Social
Services is of particular concern. Looked-aftetdren are vulnerable, having
by definition already experienced disruption antfialilty in their family
lives. Such difficulties, rarely of their own makin might well have
contributed to their anti-social and offending babar. These children are
often already characterised in a negative way énntledia and in the minds of
a significant proportion of the public. This is a&maccurate reflection of
children in care, the great majority of whom aré mwvolved in offending
behaviour. This proposition could well contributerther to the degree of
prejudice and ostracism that these vulnerable i@nldiready experience.

5. Impact upon others

* The Proposition fails to take account of risk todtparties, referring only to
the requirement placed upon the Court to assesgdiemtial for serious risk
of physical or mental harm to thadividual. The naming and shaming
approach would certainly result in potential adeeimpact upon the wider
family, and most particularly and significantly asiplings within the family,
who will have had no part in the criminal activibpt would be rendered
vulnerable to bullying and possibly worse, simpéchuse of their brother or
sister's actions. Again, this factor is of greasagnificance when applied to
looked-after children and their family as a whole.

Recommendation:

The Minister believes that the proposition andaisendments raise crucial issues in
relation to Youth Justice which have impacts tmatwider than the specific matter of
whether juvenile offenders should be publicly named

The Minister considers that a comprehensive revdéwouth Justice arrangements
across the board is essential to understanding ispéementing the many and
substantial changes to current legislation, adrmatise processes and service
provision which are required in order to succe$gfubsolve political and public

disquiet. The Corporate Parent can confirm thagtieendwork for such a review has
already been completed and this should allow isgupsogress in a timely manner.
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The Minister believes that it is appropriate to westhat all legislative changes
relevant to the Children (Jersey) Law 2002 and @méminal Justice (Young

Offenders) (Jersey) Law 1994 — including the pressieed to consider custodial
sentencing to Greenfields — should be made atatime sime.

Therefore, the Minister would recommend that anpate on this proposition is
deferred until the outcome of the Youth Justicei®&\vs known, and any proposals
can be considered on their respective merits.

The Minister for Health and Social Services, ondbebf the Ministers for Home
Affairs and Education, Sport and Culture that thgetmake up the Corporate Parent,
having considered the legal advice received, resbte oppose both P.148/2009 and
the related amendment lodged by Senator Shentobpths would be contrary to
Article 40 of the U.N. Convention on the Rightsthe Child (UNCRC) which the
States Assembly agreed to ratify earlier this y&@dre Minister recommends that
members reject this proposition.
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