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INTRODUCTION

On 5th September 2018, the Council of Ministers adopted the following Codes of
Conduct and Practice, in accordance with Article 18(3A)(b) of the States of Jersey
Law 2005.
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CODE OF CONDUCT

1. The Seven Principles of Public Life

Ministers and Assistant Ministers are expected to uphold the highest standards of
propriety through compliance at all times with the Code of Conduct for Elected
Members and, in particular, through observance of the Seven Principles of Public Life
(selflessness, integrity, objectivity, accountability, openness, honesty, leadership) as
outlined at section 3 of the Code of Conduct for Elected Members.

2. Working relationships

Ministers and Assistant Ministers should be professional in all their dealings and treat
those with whom they come into contact with consideration and respect, ensuring that
their working relationships are proper and appropriate, acting with courtesy and respect
at all times toward colleagues, and promoting an environment that excludes bullying
and discrimination and supports the open expression of views. Within this, Ministers
and Assistant Ministers have a duty to give fair consideration and weight to the advice
of officers, upholding their political impartiality and not asking them to act in a way
which would conflict with their responsibilities and obligations. In turn, officers have a
duty to show the same consideration to Ministers and Assistant Ministers, recognising
the authority of the ministerial office.

3. Avoiding Conflict of Interest

Ministers and Assistant Ministers must scrupulously avoid any danger of an actual or
perceived conflict of interest between their ministerial position and their private
interests or any other public role they hold, ensuring that their actions do not
compromise their judgement or place themselves under an improper obligation. They
should be guided by the general principle that they should either dispose of the interest
giving rise to the actual or perceived conflict or take alternative steps to prevent it. In
some cases, it may not be possible to devise a mechanism to avoid such a conflict of
interest. In any such case, the Chief Minister must be consulted, and it may be necessary
for the Minister to cease to hold ministerial office. The avoidance of conflict includes,
but is not restricted to —

(a) Gifts, hospitality, travel or any other perceived benefits, which should generally
not be accepted, other than in so far as offence may be caused if refused, or
where the gift may be appropriately displayed by a Department. Where
accepted, items over £40 should be recorded in departmental gift registers.

(b) The commencement of legal proceedings that do not relate to their ministerial
responsibilities, considering the implications for their ministerial
responsibilities.

4. Individual investigations

Ministers and Assistant Ministers should avoid providing direction in any individual or
specific enforcement, compliance, or policing investigation undertaken by their
Departments, dealing only with matters of general policy, except where required to do
so by virtue of their statutory obligations or other obligations imposed on them by their
office.

L https://www.jerseylaw.je/laws/revised/Pages/16.800.15.aspx
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CODE OF PRACTICE
5. Accounting to the Assembly

Whether in person or through their Assistant Ministers, Ministers have a duty to the
States Assembly to account for matters for which they are responsible, including for the
policies, decisions and actions of the departments and agencies which discharge their
responsibilities.

6. Prioritising Assembly business

Ministers should place the highest priority possible on participating in the business of
the States Assembly generally. It is nonetheless recognised that holding a ministerial
portfolio is demanding, and that Ministers will need to be absent on occasion from
parliamentary business due to their ministerial responsibilities.

7. Council of Ministers’ responsibilities

The Council has responsibility for the development and presentation of a statement of
their strategic priorities, and the prioritisation of legislative proposals across the
ministerial portfolios. The Council is also responsible for discussing and agreeing their
common policy regarding external relations. The Council should keep these matters
under review by considering reports on progress against strategic priorities, including
prioritising initiatives within any single calendar year.

8. Membership of the Council of Ministers

The Council comprises the Chief Minister and Ministers, and is chaired by the Chief
Minister, and in the absence of the Chief Minister, by the Deputy Chief Minister. In the
absence of a Minister, and where one exists, an Assistant Minister shall attend in their
place and, in any event, Assistant Ministers should attend for agenda items where they
have delegated responsibilities. The Chairman may invite other persons to attend
Council meetings to inform and support the conduct of business. This includes Officers
in relation to relevant agenda items, and as a matter of normal practice, standing invites
to attend exist for the Assistant Ministers to the Chief Minister; the Chairman of the
Comité des Connétables; the Chief Executive; H.M. Attorney General; and the Greffier
of the States. The meetings of the Council will be supported by administrative staff of
the Chief Minister’s Office and recorded by the States Greffe, and papers, agendas and
minutes will be circulated and published in accordance with prevailing rules on access
to government information.

9. Assistant Ministers

Ministers should endeavour to regularly discuss with their Assistant Ministers matters
within their portfolio, ensuring that Assistant Ministers are able to play a constructive
role in the development of policy, particularly where those matters are due to be referred
to the Council of Ministers for consideration. Assistant Ministers should also be invited
to meetings with their Minister where it relates to a matter where they have delegated
responsibilities, and be kept informed in those areas, including access to papers.
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10. Bringing matters to the Council of Ministers

Matters wholly within the responsibility of a single Minister and which do not fall under
the functions of the Council need not be brought to the Council. However, matters that
affect more than one Minister should be brought to the Council. A Minister may also
ask to bring a matter of sole responsibility to the Council for guidance, and the Chief
Minister may request that a matter be considered by the Council. As a guide, the Council
should consider matters of importance, and the more important a matter, the stronger
the rationale for bringing it to the Council. It is the responsibility of the proposing
Minister to ensure that a matter is brought before the Council.

11. Developing policy

It is the responsibility of the proposing Minister to have discussed a matter they are
bringing to Council with other relevant Ministers in advance of the Council meeting. In
doing this, they should attempt to resolve any policy differences with other relevant
Ministers before the matter is considered by the Council. This should be done within an
overall context of working collaboratively, inclusively, and transparently, and where
appropriate through policy development boards or other groups established by the
Council or the Chief Minister.

12. Consensus decision-making

The Council of Ministers will generally reach decisions by consensus and following full
and frank discussion. In the event that a Minister takes an opposing stance, they are not
bound by collective responsibility, but shall be expected to discuss the matter in advance
with the responsible Minister wherever possible, and to fully articulate their concerns
to the Council before the Council takes a decision on the matter. The Clerk will be
requested to record any dissent in the minutes of the meeting.

13. Council of Ministers’ Decisions

The Council is able to give direction to a Minister or Assistant Minister as to how their
functions should be discharged, having consulted with the Minister or Assistant Minister
first, in accordance with Article 18(3B) of the States of Jersey Law 2005. This direction
cannot relate to individual determinations under statute or other instrument. However,
directions can relate to policies which may in due course affect the overall framework
within which determinations are made.

14. Preparing for Council of Ministers

It is the responsibility of all Ministers to ensure that they are suitably prepared for a
meeting of the Council of Ministers. In the event that a Minister considers that they are
inadequately briefed on any matters due for consideration, they should raise the matter
with an appropriate senior official.

15. Ministerial Decisions

Ministerial Decisions should be properly and accurately recorded in compliance with
the “Ministerial Decisions Guidelines” issued by the Chief Minister. The current
guidance is attached at the Appendix and may be updated periodically. In doing this,
Ministers and Assistant Ministers should only sign a decision once they satisfied as to
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its content, having been briefed, and being clear on the powers they are exercising.
Ministers and Assistant Ministers have a responsibility to answer for and defend their
decisions.

16. Announcements

Before making an announcement with a consequence for the image and reputation of
the executive, other than on minor matters, and however so made and by whatever media
or means, Ministers and Assistant Ministers shall adopt a ‘no surprises’ approach for
colleagues, and consider whether it raises issues which fall under the functions of the
Council and, if so, wherever practical bring the matter to the Council prior to any
publication. In any event, the Chief Minister shall be notified of the intention to make
an announcement for the purposes of co-ordinating the publication of government
business, save for minor matters. When the States Assembly is in Session, the most
important announcements should be made in the first instance in the Assembly, and in
any event, Ministers should ensure that States Members are notified in advance of the
media.

17. Engaging with Scrutiny

Ministers and Assistant Ministers should engage with the Scrutiny Panels in the manner
outlined in the Code of Practice for Engagement between Scrutiny and Ministers and
Assistant Ministers.

18. Ministerial Portfolios

The Chief Minister is responsible for the allocation of responsibilities between
Ministers, and the Chief Minister’s approval must be sought to any changes proposed
which affect the allocation of responsibilities, save for minor matters. Where the Chief
Minister seeks to exercise his responsibilities around the overall organisation of the
Executive, the Ministers affected should be notified, provided with the rationale, and be
given an opportunity to be heard by the Chief Minister, who in turn should ensure that
the Council and the States Assembly are informed of any such decisions.

19. Private Members’ Propositions

Ministers may bring propositions to the Assembly in their capacity as private Members,
but should provide opportunity for the responsible Minister or Council to consider the
matter first, so they can consider whether they wish to adopt the policy themselves.

20. Ministerial responsibilities and constituency matters

Ministers should ensure that the decisions they take as Ministers are separate from
activities they undertake as elected representatives of an individual district or parish on
behalf of parishioners and constituents. Ministers are free to make their views known
about constituency matters to the responsible Minister, by correspondence or by
personal interview, provided they make clear that they are acting as their constituents’
representative and not as a Minister. In acting for constituents, Ministers should also be
mindful of the policy positions of their ministerial colleagues and the Council, acting
professionally and proportionately. Ministers must take particular care to avoid any
conflict of interest if they have to take decisions which impact principally on the district
or parish they represent, and should seek to arrange their responsibilities so as to avoid
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perceived conflicts of interest, for example by delegating those decisions where
possible. Where a function has been delegated to an Assistant Minister, the same

principles apply.
21. Election periods

During an election period (normally being between the nomination meetings and the
election of the last Minister into office), Ministers retain executive responsibilities, and
the essential business of government must be carried on. However, they should observe
discretion in initiating any new action of a continuing or long-term character; and
decisions on matters of policy on which a new Council or Minister might be expected
to want the opportunity to take a different view should be postponed where possible,
provided that such postponement would not be detrimental to the Island’s best interests
or wasteful of resources. Furthermore, Ministers should apply sensible restrictions on
the publicity they issue in connection with their role as a Minister during this period.
This all applies to Assistant Ministers in so far as the areas for which their Minister is
responsible.?

22. Use of information for official purposes

Ministers and Assistant Ministers must only use information obtained in the course of
their ministerial responsibilities, and the resources available to them from Departments,
including staff, for the purposes of discharging their ministerial responsibilities, and in
accordance with relevant statutes, and not for any other reason, including other public
offices, and in so far as practical and appropriate seek to return all information and
devices obtained in the course of their ministerial office on ceasing to hold that office.

23. Consultation with Law Officers

The Law Officers’ Department should be consulted in good time on significant
decisions involving legal or constitutional considerations.

24. Exclusion of administrative decisions

The Code is not designed as a means of appealing administrative decisions, including
those taken by a Minister or an Assistant Minister, other than in so far as the Minister’s
or Assistant Minister’s personal conduct in undertaking those decisions is such that a
breach of the Code is likely. Instead, appealing administrative decisions is a matter for
internal departmental appeals processes, the States of Jersey Complaints Board, and
ultimately the courts.

25. Travel and Expenses

Ministers and Assistant Ministers have a duty to use scarce public resources with care
and due attention, and must be satisfied that the arrangements they make for travel, and
the expenses they claim, can reasonably be justified in public as being efficient and cost-
effective, and required for and relating to their ministerial office.

2 The Council of Ministers intend to update this provision on completion of the review by the
Privileges and Procedures Committee of the ‘purdah’ rules, following the adoption by the
Assembly of P.88/2018 (as amended), “States of Jersey elections: pre-election procedures for
States meetings and the lodging of propositions”.

R.116/2018


https://statesassembly.gov.je/assemblypropositions/2018/p.88-2018.pdf
https://statesassembly.gov.je/assemblypropositions/2018/p.88-2018amd.pdf

Ministers and Assistant Ministers should also be mindful of any personal benefits
associated with travelling, and declare any such matters in the departmental gift register
or refund the equivalent value. They may also be asked to repay an expense personally,
or to issue an internal note that the Public should pay the expense if they believe that is
appropriate (a copy of which shall be provided to the Chief Minister and Chief
Executive). Ministers and Assistant Ministers should also seek to incur costs as part of
an advance booking wherever possible and practical in the circumstances, using
corporate arrangements.

Expenses will also be published by the Chief Minister’s Office on the open data website
https://opendata.gov.je, delivering transparency and enabling costs to be independently
scrutinised.

Common provisions applicable to both the Code of Conduct and Practice
26. Advice on compliance

If there is doubt on the part of a Minister or Assistant Minister about the application of
the Codes, or difficulty in applying the Codes, then they should approach the Chief
Executive, who will provide or facilitate the provision of advice, or as they may wish,
approach the Chief Minister.

27. Personal responsibility for compliance

Ministers and Assistant Ministers are personally responsible for deciding how to
conduct themselves in the light of the Codes and for justifying their actions and conduct
to the Chief Minister, the States Assembly and the Public, and should inform the Chief
Minister and Commissioner for Standards immediately of any possible breach of the
Codes.

28. Code compliance procedures

The Commissioner for Standards is responsible for investigating complaints of alleged
breaches and reporting the outcomes to the Privileges and Procedures Committee. The
Committee and the Chief Minister will then each determine any action to be taken on
breaches of the codes.
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Recording of Ministerial Decisions
1. Introduction

This guide provides clarity on the Ministerial Decisions process and assists in managing
and recording Ministerial Decisions to ensure that they are of an appropriate quality and
are produced when required.

2. Why record Ministerial Decisions?

Recording Ministerial Decisions properly and accurately is vital to the effective
governance of the States of Jersey. Ministerial Decisions, properly recorded, are
required to —

e Demonstrate that good governance and clear lines of accountability are in place.
In particular, the separation of advice to Ministers, the actual process of
decision-making, and the implementation of decisions.

e Provide a record of decisions and actions that will be available for examination
by Scrutiny Panels, States Members, the Public and the media.

e Provide a historical record and point of reference in the event that a decision
should be challenged or form part of an investigation or legal challenge.

e Provide a record of the action needed to implement the decision (normally by
the department).

The absence of a properly recorded Ministerial Decision can have a number of
consequences, not least exposure to criticism over decisions that are not formally
recorded, lack of clarity over advice provided, decisions which may not be supported in
law, and decisions which may not be in line with established practice, e.g. Standing
Orders. The process for doing this must be robust to ensure the highest quality.

3. When will Ministerial Decisions need to be recorded?

A list of the type of Ministerial Decisions that should be recorded is shown below. This
is not a comprehensive list, because there may be other decisions that a department feels
should be recorded by way of a Ministerial Decision. For example, a decision that is
regarded as significant should be recorded as a Ministerial Decision. What is
“significant” will depend on the circumstances and require the judgement of officers
and Ministers.

e A decision to delegate functions to an Assistant Minister or officer, in
accordance with Article 28 of the States of Jersey Law 2005 (this only relates
to statutory functions, including the functions conferred on a Minister by the
States of Jersey Law 2005).

e A decision to grant consent or permission under statutory provision, unless
delegated to an officer.

e The making of an Order under powers conferred upon the Minister by
legislation.
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e A decision to approve a draft proposition and report, or other document, for
submission to the States, e.g. a comment on another proposition, unless
presented and approved by the Council of Ministers.

e A decision to bring forward changes to legislation, whether primary or
subordinate, for consideration by the States (and subject to the agreed
prioritisation process in the States of Jersey Law 2005).

e A decision to approve a Green or White Paper which must then be presented to
the States, unless presented and approved by the Council of Ministers.

o A decision on a matter of policy that does not need to be referred to the Council
of Ministers or the States, unless a minor matter.

e Adecision to approve a draft Budget for forwarding to the Council of Ministers
and the States.

e Adecision to award a contract or to enter into an equivalent instrument creating
a financial liability, unless such powers are delegated to an officer by a separate
Ministerial Decision. Such a delegation should be put in place, up to a financial
limit to be determined by each Minister, to secure effective administration. This
is designed to ensure transparency as to the respective functions of Ministers
and officers.

e A decision to nominate or appoint a person as a member of a trust, working
party, advisory panel, or other body. (This does not extend to internal
ministerial policy advisory groups, in which case the approval of the Council of
Ministers is sufficient to establish and constitute.)

e A decision to allocate significant resources, in particular, financial and
manpower resources.

Ministerial Decisions will need to be recorded individually, on a decision template, and
each template will need to be signed by the Minister, or if a function has been
appropriately delegated, by an Assistant Minister, and by a senior officer.

As already noted, this list of Ministerial Decisions is not exhaustive, and some issues
may not be clear. In such instances, the advice and support of the States Greffe should
be sought, reference should be made to this guide, or the advice of the Chief Executive
sought. In doing this, it should be clear that the individual department and Minister is
responsible for adhering to this guidance and making decisions thereunder. If there is
doubt as to whether or not a decision needs to be recorded, err on the side of
caution and obtain a signed Ministerial Decision.

4. What overall governance arrangements are required?

While these guidelines for recording Ministerial Decisions set out the formal process,
there are some important points which will ensure that there is an appropriate
departmental governance arrangement in relation to the separation of advice to
Ministers, the actual process of decision-making and the implementation of decisions.
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This involves ensuring that appropriate arrangements are put in place for Ministers to
receive advice, ensuring that the right information is available to support the decision,
ensuring that decisions are within the legal and resource framework of the States, and
that senior officers are aware of their responsibilities as part of the decision-making
process.

Specifically, the following governance arrangements must be followed —

1.

Itis inappropriate for Ministers to take decisions without receiving advice from their
officers. Where matters are particularly significant or controversial, that advice
should, whenever possible, be reviewed by the Chief Officer.

A Minister must make it clear at the beginning of a meeting where no officer is
present that no decisions can be taken at the meeting. In all but the most urgent of
cases, the Minister should not be expected to make a decision on the spot. The
Minister should be afforded the opportunity to reflect upon the matter and consider
appropriate advice and evidence.

A Minister might indicate his or her intent verbally or by other means, but a decision
will only be made when the Ministerial Decision is signed or, in extremis, agreed
remotely and in writing, e.g. by e-mail.

The decision form must as far as possible be fully completed and supported by
appropriate information and a trail to relevant documents, such that the decision and
supporting documentation can stand substantially on its own as record and rationale
for the decision.

The officer providing advice and/or completing the decision form is accountable for
the advice given. It should be complete and balanced and reflect the officer’s best
professional advice. Ministers, as the decision-takers, are free to take a different
view and a contrary decision to the advice received. The Minister’s reasoning
should be recorded.

Officers will be expected to implement Ministerial Decisions regardless of the
advice given. If, however, a decision were to result in an illegal act, contravene
Financial Directions or create a significant risk to the States or the Island, the officer
should refer the matter to the Chief Officer of the department or, if the officer is a
Chief Officer, to the Chief Executive to the Council of Ministers. Those senior
officers will be expected to discuss the matter with the Minister or the Council of
Ministers in order to resolve it appropriately.

In the case of a decision which contravenes Financial Directions or would otherwise
contravene the role of Accounting Officer, the Minister will have to issue a directive
in the form a letter of instruction. In doing so, the Accounting Officer will follow
the rules laid out for such matters in the Financial Direction entitled “Accounting
Officers”.

Chief Officers are personally responsible for ensuring that Ministers are
appropriately supported, and that all appropriate officers are fully aware of and
trained to fulfil their responsibilities. This includes where the Minister takes a view
that a Ministerial Decision is not required with reference to this guidance.
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9. Ministers are personally responsible for ensuring that they follow the rules and
guidelines to ensure that their actions are subject to sufficient governance, and that
there is appropriate separation of advice and recording of decisions.

10. In order to ensure appropriate segregation of responsibilities Ministers should,
whenever possible, refrain from implementing their own decisions.

5. Process for recording of Ministerial Decisions

To support the required governance arrangements the process has been established for
the recording of Ministerial Decisions.

While there is no intention to constrain different ways of interacting with a particular
Minister in differing circumstances, it is important that a core process is established
which is followed by all departments. Some departments may wish to add to this process
with additional stages and steps, but it is important that the core elements are followed
by all departments. This process recognises that there will be informal discussion with
the Minister at various stages.

6. What are the main roles and responsibilities?

The preparation of papers and Ministerial Decisions and the management of the
interaction with the Minister is the responsibility of senior officers within the
department. There are, however, a number of other roles which are set out below:

The Chief Minister’s Office

The Chief Minister’s Office is responsible for the overall process and ensuring the
provision of training as necessary, and that all appropriate information and guidance is
provided to departments and Ministers about the process.

The States Greffe

The States Greffe is responsible for the Quality Assurance of Ministerial Decisions, as
well as the formal recording and publishing of decisions made.

The States Greffe must review all decisions before they are signed, and indicate in
comments in Livelink if changes are considered to be necessary. The States Greffe will
provide advice on matters relating to procedure, legislation, and exemptions from
publishing, in so far as is practicable, noting that it is the Department’s responsibility to
make these assessments, seeking legal advice as needed.

Departments

Departments are responsible for bringing to the attention of their Ministers matters that
require a Ministerial Decision under this guidance.

Departments are responsible for ensuring that the process for decisions taken by their
Minister is appropriate and the outcome is properly recorded, which includes complying
with this guidance. This includes —
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e ensuring that interaction with the Minister is appropriate

e ensuring that documentation provided to the Minister is complete

e preparing the Ministerial Decision template to the desired standard

e ensuring that the right level of ‘internal” quality assurance takes place

e ensuring that the Ministerial Decision is processed correctly and signed at the
correct time

e and, when making decisions in relation to Standing Orders, legislation, and
exemptions from the requirement to publish under the Freedom of Information
(Jersey) Law 2011, seeking legal advice as needed, and noting any advice
provided by the States Greffe in the course of their Quality Assurance.

Ministers

The Minister’s duty is to ensure that they are aware of what they are signing and are
happy with the supporting documents. Ministers have a duty to the States to account,
and be held to account, for the policies, decisions and actions of their department and
agencies for which their department has responsibility. It is the Ministers’ duty to
remember that ultimately, any decision they sign rests with them, and it is their
responsibility to answer for it and defend it.

In noting these respective responsibilities, it should nevertheless be recognised that the
conduct of the business of government is often complex, and where roles and
responsibilities are not discharged in accordance with this guidance, that the earliest
correction is needed and an appropriate investigation should be undertaken.

7. When should items be exempt?

The accessibility of the item is directed by the Freedom of Information (Jersey)
Law 2011, and reference should be had to the exemptions in the Law when processing
a Ministerial Decision.

8. Legal issues

Legal advice should not be referred to as part of the decision, nor should there be a
reference to it which could lead to a Freedom of Information request. This is to protect
legal privilege and to ensure the confidentiality of communications between the
Minister and the Law Officers consistently with the decision of the States made on
12th March 2008 in relation to P.198/2007.

There is no reason, however, why the Ministerial Decision should not state what the
Law is, if that is the material factor which led to it being made. It is suggested that there
is discussion with the Law Officers if it is thought that a statement of the Law will be
included in the formal decision.
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9. Storage of Ministerial Decisions

The States Greffe acts as record-keeper for the States of Jersey, so offers support to
departments in the storage of Ministerial Decisions. However, it must be noted that the
responsibility for maintaining a robust record of Ministerial Decisions ultimately rests
with individual departments.

10. Training

Each new Council of Ministers, and any new Ministers appointed during the term of the
Council, will receive an induction/refresher session in this guidance.

The Chief Minister’s Office will also ensure that the guidance has a prominent location
on the intranet, and is circulated periodically to Senior Leaders, and in particular, at the
start of each term of the Council of Ministers.

The Chief Minister’s Office will allocate responsibility for the above tasks to a senior
officer, whose responsibilities include the above, as well as liaising with the States
Greffe to identify any concerns that may give rise to further general or targeted training,
or reminders, or other remedial action; for example, a further updating of this guidance.
Any departmental officer with responsibilities for Ministerial Decisions, and the States
Greffe, or individual Ministers, may contact this individual through the Chief Executive.
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