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After the words “should be implemented” insert wards “, subject to the approval of
the public voting in a referendum to be held onh1Gttober 2014 on the question
‘Should the Bailiff cease to be the President ef $tates?’ ”.
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REPORT

The report of the Connétable of St. Helier irpprrt of his proposition

seeking the implementation of Recommendation 2 haf teport entitled:

The Review of the Roles of the Crown Officers (“tBarswell Review”) is

extremely short. While brevity is sometimes adnigalkhe report fails to do
justice to the arguments for and against implemgnt recommendation
which would change a constitutional arrangemertthiba lasted for more than
500 years, and that affects every member of theraamty in Jersey. Indeed
the report does not address any of the argumenist dmission will be a
matter for the debate on the Connétable’s propositi

| am opposed to the Connétable’s propositionwitidvote against it even if
this amendment is adopted. | bring the amendmdwgttorensure, in the event
that the proposition is adopted, that the interesthe public in the outcome
of this debate are not forgotten. My amendmentiscerned with a narrow
but very important aspect of the debate, and th#lhé complete absence of
any public mandate for such a significant constingl change. There has
been no popular clamour for change, there has beedly any public
discussion, there have been no parish hall meetamgs there has been
virtually no comment in the media. At the last momealmost as an
afterthought, the author of the report, Lord Catsweas invited to Jersey to
address members and to promote for a second timeetommendations of
his committee. The Council of Ministers, the Islandovernment, has not
engaged with the underlying issues. Yet, if the ri&able’s proposition is
adopted, the presidency of the States Assemblychidhge for the first time
in the long history of the Assembly.

More importantly, the seeds will have been séwran even more significant

constitutional shift. An inexorable movement wilave been set in train

towards a change in the identity of the civic hedidhe Island. No such

change should be contemplated, in my view, witleootear public mandate.

The public are entitled to have a say before tbgic head ceases to be the
senior office-holder under the Crown.

Jersey’'s Head of State is the Queen. The seaifae-holder under the
Crown, the Bailiff, has been, however, the localachead of the Island for a
long time. There was a dispute in the 17th Cenasryo whether in effect the
civic head was the Governor or the Bailiff, but@rder of the Privy Council
of 15th June 1618 resolved that dispute in favduhe Bailiff. The role of the
Bailiff has of course evolved over the centuriesucenturies ago, the Bailiff
had much greater executive responsibility, and siomes concurrently held
great offices of state in England as well as hfgefin Jersey. Many of the
local functions were then undertaken by a Lieuterailiff. Today, the
Bailiff exercises a more restrained constitutiommdé as civic head, replicating
in a sense the constitutional role of the QuedhenUnited Kingdom.

The Carswell Review acknowledged (at paragrapd.B) that one of the
arguments against change was that “Removing théffBaom the States
would detract from his standing and tend to undeentiis position as civic
head”. The Privileges and Procedures Committee Sdenaccept that that
argument is correct. It states in its Comments tR®RC is conscious that
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some States members and members of the public areemed about a
change to the Bailiff's role because the Bailiffsle is broader than his
presidency of the States and the Royal Court thrdug wider civic role. It
may not be the case, as suggested by the ClothieCarswell Panels, that
this role could continue unchanged in the long téfnthe Bailiff was
principally nothing more than President of the Rdyaurt.”

6. The Carswell Review concluded that the Balilifftde as civic head of the
Island could continue even if he were no longersident of the States.
It stated (at paragraph 5.11.14) that “A numberredpondents expressed
concern lest the Bailiff's position as civic headuld be undermined if he
were no longer to be President of the States. inoawefully considered
opinion it should not be. The Bailiff has a longraling position of pre-
eminence in the affairs of Jersey, which does temdrom his position as
President of the States: rather the contrary, tnigtfon as President of the
States derived from his civic pre-eminence. In\waw that pre-eminence can
be maintained without having to maintain his Presay. If he remains
guardian of the constitution, as we consider heulshothat will help to
maintain his paramount historic position as Badifthe Bailiwick of Jersey”.

7. This was a convenient finding because it suggothe recommendation that
the Bailiff should cease to be the President of #tates. There was no
reasoning, however, as to how they reached thaflwsion. They appeared to
arrive at the conclusion merely because the Ballfid a long-standing
position of pre-eminence and, they stated, theidRraey of the States derived
from that pre-eminence. Unfortunately that prenssalse. The Presidency of
the States did not derive from the Bailiff’s “civize-eminence”. It originally
derived from the Presidency of the Royal Court. Btates of Jersey emerged
in 1524 from the coalescence of the ConnétablesRautors with the Royal
Court (Bailiff and Jurats) over which the Bailifrgsided. It was natural,
therefore, that the Bailiff would preside over tlaeger body. The Bailiff's
“civic pre-eminence” was only established in 1648 mentioned above, long
after the emergence of the States of Jersey cesSketsembly. Whatever the
historical position, however, it is now the Presiche of the States Assembly
that gives the Bailiff his “civic pre-eminence” arsdipports his position as
civic head of the Island.

8. Like the current PPC, the Bailiff, Sir Michaelr3 does not agree that the
Bailiff could continue as civic head of the Islaifiche were not President of
the States, other than in the short term. The fBaiks invited by a previous
PPC and a previous Chief Minister to comment ufnenrecommendations of
the Carswell Review. He did so in a letter of 23#muary 2011 which is
attached as an Appendix to this Report. | draw i@ddr attention to
paragraph 6(iii) of the letter, which states —

“[lln modern times it is [the Bailiff's] position & President of the
States which has underpinned his status as ciad béthe Island. |
know of no country or jurisdiction where a personons merely the
Chief Justice is the civic or ceremonial head o @ountry or

jurisdiction. | accept that if, for example, th@iation enacting any
reform provided in law for the Bailiff’'s positionsacivic head, this
would underpin it for a while. However, | do notliege that it would
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last for more than a few years. It would simply hetsustainable over
the longer period. The Bailiff would become a reenfdgure unknown
to members of the States because he would haveguotar interaction
with them. Nor would there be any good reason fan to be the
person to receive visiting dignitaries such as itgyambassadors etc.
or for him and the members of the Royal Court tadlemportant
ceremonial occasions such as Liberation day andeRdmrance
Sunday or to attend the many community and chagitabents as an
apolitical representative of the Island. It is btatus as President of
the States as well as his historical role whictegilegitimacy to the
performance of those functions. In my view, presswould soon
mount for such functions to be undertaken by thev redected
president of the States.”

9. There is disagreement as to how long the Baitifild sustain the position of
civic head of the Island if he were no longer Riest of the States. What is
agreed is that a strong risk of unsustainabilifgtsx In these circumstances do
the public not have a right to express a view o wihould be the civic head
of the Island? The office of Bailiff is widely resgted, and | believe that, if
the Constable’s proposition is adopted, the publmuld be given the
opportunity to decide in a referendum on Electicay Dvhether the Island’s
civic head should continue to be the senior offiolder under the Crown, that
is the Bailiff.

Financial and manpower implications

There are no additional financial or manpower icgtions for the States arising from
the adoption of this amendment.
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APPENDIX

25th January 2011

Connétable Juliette Gallichan

Chairman of Privileges and Procedures Committee
States Greffe

Morier House

St. Helier

JE11DD

Dear Chairman

Review of the roles of the Crown Officers

1. | refer to your letter of 17th December 2010 in ethiyou have asked for my
views on the recommendations contained in the Regfehe Roles of the Crown
Officers chaired by Lord Carswell (“the Review”)ain happy to do so and both
the Deputy Bailiff and | would also welcome the oppnnity of attending upon
the Committee to elaborate upon these views anthape more importantly, to
have an opportunity to respond to any other paimésnbers of the Committee
may wish to raise.

2. As the debate on the establishment of the ReviavwelPdnowed, the future role of
the office of Bailiff — and indeed Attorney Generalis a matter upon which
differing political views may be expressed and ¢ffi@re falls within the sort of
topic upon which | would not normally express amam. However, it seems to
me inevitable and indeed desirable that | shoulth@noccasion express views on
the recommendations of the Review. | say this fioed¢ reasons. First, you have
asked for a contribution from me as has the Chiifidter. Secondly, it seems to
me desirable that members should hear from thesutrolder of the office of
Bailiff as to the potential implications of any clye to the existing structure.
Thirdly, as the Review states, the Bailiff has ampaértant role to play in
safeguarding the constitutional position of thetsl. A change to the Bailiff's
role will have an impact in this area and | therefeonsider it proper for the
Bailiff to express his views.

3. However, | naturally accept unreservedly that tleziglon is ultimately one
entirely for the democratically elected memberghef States and they will decide,
having placed such weight as they think fit upom thews expressed in the
Review, whether any change to the current posii@esirable or not.

4. | made detailed written submissions to the Revied also attended to give oral
evidence, as did the Deputy Baliliff. Our respecsubmissions and evidence can
be found on the Review's website and accordingholnot propose to repeat
them. | confine myself to commentary upon the dfeocecommendations of the
Review.
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Recommendation 1
“That the Bailiff and Deputy Bailiff should continugo carry out judicial work in
the Royal Court

5. This recommendation is dealt with at paragraphs-%3% of the Review. | fully
agree with the recommendation. The Bailiff has beessident of the Royal Court
since the 13th century at the latest, well befbee $tates emerged. Judicial work
has formed the most significant part of his dutied, as the Review makes clear,
the major part of the Bailiff's time is still spenon such work. The role of the
Bailiff is historically associated with the funatiaf Chief Judge. As the Review
states at paragraph 5.5, “There was a clear vieanimous or practically so,
among respondents that the Balliff should contitmect as Chief Judge in the
Royal Court. We consider that this is unquestiopablrect”.

Recommendations 2, 3 and 4

“2. The Bailiff should cease to act as Presidenttbé States and the States should
elect their own President, either from within ordm without the ranks of their
members.

3. The Bailiff should continue to act and be recaged as the civic head of Jersey.

4. The Bailiff should continue to be the guardianfdhe constitution and the
conduit through which official correspondence passeHe should also receive
copies of communications not forming part of thefimial correspondence which
contain potential constitutional implications.”

6. | take these recommendations together becausbedReview suggests, they are
closely interlinked and it is not really possibteconsider one in isolation from the
others. The Review recommends that the Bailiff sthamease to preside in the
States but should remain as civic head of the dslahave to say that, whilst this
may be a tempting compromise for some, | do naebelit is sustainable other
than in the short term. | would summarise my reasmfollows:-

() The Review makes clear that a large number of refguts expressed the
view that the Bailiff was the most appropriate @edeptable person to act as
civic head of the Island in view of the long hist@nd non-political nature of
the office. The fact that the Bailiff would normalbe in post for a reasonable
length of time was also important. The Review wentto conclude (see
para 5.25) that it would be of great value to te®gle of Jersey that the
Bailiff should continue to carry out these dutiegyich give a focus to the
public life of the Island. The Review clearly attas importance to the Bailiff
continuing as civic head.

(i) The Review asserts that the Bailiff could continoidoe civic head even if he
ceased to be President of the States. The reassupport of this conclusion
are given in para 5.11.14. In effect there is amig reason given, namely a
historical one; that the Bailiff's position of pegninence in the affairs of
Jersey pre-dated his function as President of thiesSand that his function as
President of the States derived from his pre-enti@en

(iif) This is true as a matter of history, but in mod@nmes it is his position as
President of the States which has underpinnedthigssas civic head of the
Island. | know of no country or jurisdiction whesigperson who is merely the
Chief Justice is the civic or ceremonial head & tountry or jurisdiction.
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| accept that if, for example, the legislation dimagrany reform provided in
law for the Bailiff’'s position as civic head, thigould underpin it for a while.
However, | do not believe that it would last for maahan a few years. It
would simply not be sustainable over the longeigoerThe Bailiff would
become a remote figure unknown to members of taeeSthecause he would
have no regular interaction with them. Nor wouldrthbe any good reason for
him to be the person to receive visiting dignitarisuch as royalty,
ambassadors etc. or for him and the members oRthal Court, to lead
important ceremonial occasions such as Liberatiag Bhd Remembrance
Sunday or to attend the many community and chaeitedents as an apolitical
representative of the Island. It is his statusrasiBent of the States as well as
his historical role which gives legitimacy to theerfprmance of those
functions. In my view, pressure would soon moumtgoch functions to be
undertaken by the new elected President of thestat

(iv) Indeed, the Review has within it an inbuilt potahtfor conflict and
misunderstanding because it envisages at pardB.1lthat an elected
President would undertake some of the public engagés which the Bailiff
undertakes at present. One can readily envisageutlies arising. Indeed,
one would then have a situation where there wearegeople who would have
to be considered in relation to ceremonial and ipuigagements (including
charity and community matters), namely the Lieutér@overnor, the Bailiff,
the President of the States and the Chief Minidtiee. potential for confusion,
uncertainty and dispute as to who takes precedentas responsibility for
various occasions would be enormous and would prothp pressure
mentioned at the end of sub-para (iii).

(v) In short, whilst the Review says that it is impattéhat the Bailiff should
retain his position as civic head, its recommemaatvill in practice inevitably
lead to in a comparatively short time to the losthat position.

7. If members of the States are convinced that thdifBahould no longer be
President, | would accept that the recommendatficheoReview (that he should
cease to be President but remain as civic heagjyeferable to an immediate
change whereby the newly elected President of theesSimmediately becomes
civic head. This is because it is difficult to feee the consequences of such a
sudden change and such matters are usually bdstwitaby way of gradual
evolution rather than sudden change. The intermagwould give time for mature
reflection as to the exact nature of the role sfcchead, whether it should all be
performed by one person etc. However, for the memsshich | have given,
members should not support the Review proposatheénexpectation that, other
than in the short term, the Bailiff can remain ascchead of the Island. It is
inevitable that at some stage in the future, the Reesident of the States would
become the civic head, which would be contraryh® trecommendations of the
Review and contrary to the views expressed by refgas to the Review.

8. Turning to recommendation 4, | agree that the Bahould continue to be the
guardian of the constitution and the conduit throudpich official correspondence
passes. The constitutional relationship betweeseyeasnd the United Kingdom is
unwritten and to some extent uncertain. It is bagaesh custom and practice over
many centuries. It is therefore essential from plaint of view of preserving
Jersey’s constitutional autonomy that day to daactice is consistent with that
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10.

(i)

11.

12.

autonomy. A decision taken by Jersey for short tadwantage in relation to a
particular matter may create a precedent which emmklersey’'s long term
constitutional position. It is therefore of vitahportance that the Chief Minister of
the day is alerted to any possible implicationstf@ constitutional relationship
when a particular matter arises. He cannot relyhisncivil servants for this as
nowadays they tend to be appointed from the Uritedydom and are therefore
unfamiliar with the subtleties of the constitutibnelationship; and in any event,
as non-lawyers, they would not be in a positiomdoise on the complexities of
the constitutional relationship. As the review nmkéar at para 5.26, the Bailiff
is particularly well suited to provide advice oretbonstitutional relationship. He
would usually have previously been Attorney Gendt will be steeped in the
nuances and subtleties of the constitutional atiip. | entirely support the
conclusion of the Review thatt“is in our opinion of considerable importance
that the Bailiff should continue to occupy thisrole.”

The difficulty is that it is hard to see how th@e could continue if the Bailiff
were simply Chief Justice. The underpinning ofroig in official correspondence
is that he is President of the States. There isgic in a mere Chief Justice being
involved in this correspondence. Again thereforeseems to me that, whilst this
role could continue for a while under the Reviewpwsals, it is inevitable that it
will gradually wither in any event and will certhircome to an end if the Bailiff
ceases to be civic head.

I do not think it appropriate to comment on all tieasoning of the Review in
support of its recommendation that the Bailiff sldocease to be President of the
States. However, it may be helpful if | commentwo aspects.

Who would be the new President?

It is easy to assert that the States can simpht eld°resident from among their
number. However, careful thought needs to be gigghe practicalities. Jersey is
a small community with a small parliamentary bodyiah will in future comprise
(following the decision last week) a maximum of M@mbers, possibly less if
further reforms are implemented in due course. g ietherefore a limited pool to
choose from. Members tend to stand for electioiteqaturally, because they feel
strongly about political issues and wish to infloerStates policy to achieve the
outcomes which they desire. This can be achievedp®aking and voting, by
becoming a minister or assistant minister or byngp@n Scrutiny. They would not
be able to achieve these objectives as Presidenteamust remain mute and
impartial during debates. They would not theref@gresent their constituents on
these issues. Thus many members would simply reit tei become President. As
to those who might wish to do so, many would notvedl suited to the role. The
States consists of strong minded individuals andsigmg over it is not
straightforward. Thus, while in a large parliamentassembly, one might expect
to find a member with the requisite skills who Iscawilling to take on the role,
this will not necessarily be the case in a smaéawhly such as the States.

The election of a member who would otherwise ha@nba Minister or a leading

member of Scrutiny would, | suggest, be a losfi¢oStates and not in the Island’s
best interests. Conversely, the election as Pretsmfesomeone not well suited to
the role would, | suggest, lead to a loss of authaf the Chair and an adverse
impact on the conduct of the proceedings of th&eSta
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13.

14.

15.

16.

(ii)

17.

An alternative would be for States Members to edegbn-member as President. If
such a person had never previously been a memere would be a steep
learning curve and a lack of familiarity as to whats required of the office and
what members expected. It would certainly placeuamygreater burden upon the
Greffier and might well require the appointmentegfal counsel to the President.
An alternative would be to appoint a former membkthe States as President.
However he or she might well have considerable itipal history” with the
consequence that any decision which he or she imgalast a member who had
previously opposed him or her might not be welkreed.

The problems canvassed under this heading becoemereare acute if one takes
into account the need to have a Deputy Presidentefisas a President. It is
simply not practicable for one person to presidaliathe meetings of the States
and | know of no jurisdiction which does not havBeputy President or Deputy
Speaker to assist in carrying out these duties.

| accept of course that these concerns are notnmntable and other small
assemblies managed their affairs thus. Neverthetegshas to pose the question
as to whether any change would amount to an impnewe. The Bailiff should be
in a position to be an effective and impartial Rtest. He will be a qualified
lawyer and a judge. These attributes should equip to rule on procedural
matters and to preside with the required authadignity and impartiality.

The review acknowledges the difficulties of findiaguitable replacement for the
Bailiff and is reduced to saying that it is “hopefthat it would be feasible (see
para 5.19). This language does not suggest gredideace on the part of the
Review.

European Convention on Human Rights

One of the reasons given by some who propose theval of the Bailiff from the
States is that the mere existence of a judge asdirg Officer amounts to a
breach of the European Convention on Human Rightse Review has
authoritatively concluded that this is not so. Tdmnion of Mr. Rabinder Singh
QC (referred to in the Review) states quite cle#ibt there would be no breach
of the ECHR if the status quo were to be maintaitiegoes on to say that within
the next ten years, counsel’s opinion is that tlesgnt arrangements will come to
be regarded as incompatible, but it is certainlyswal for a lawyer to predict how
case law will develop in the future and it is htazde see the basis upon which he
reaches that view. Naturally, if it were to comeoaty Jersey would have to
change at that stage. But it may not come abouttamould seem preferable to do
what is thought best for Jersey rather than do #unwe which is thought to be
second best on the off chance that the law migamgé in the future.

Recommendation 5

“The Bailiff should remain as President of the Licasing Assembly, unless an
appeal is provided for.”

18.

| have no observation to make on this recommendatiih which | agree.
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Recommendation 6
“The Bailiff should cease to be responsible for gimg permission for public
entertainments.”

19. Successive Bailiffs have indicated that they wolddd happy to transfer
responsibility for public entertainments to soméient body. | repeated this
comment in my submission to the Review. It is noayadlargely uncontroversial
and, for my own part, | am happy to continue toartake it until a replacement
body is provided for but | agree with the recomnaiuh.

Recommendation 7

“The requirement of Article 1(1) of the Crown Advocates (Jersey) Law 1987 of
the Bailiff's approval to the appointment of Crown Advocates should be
repealed.”

20. | agree with this recommendation.

Appointment of Bailiff and Deputy Bailiff

Recommendation 12(a)

“The membership of the recommending panel for the ppointment of the Bailiff

and Deputy Bailiff should be augmented by the addibn of two persons with
substantial legal experience, one of whom should Heom outside Jersey to be
appointed by the Lieutenant Governor.”

21. It seems to me that this is ultimately a matterther Crown. However | believe it
to be a very unsatisfactory recommendation. | wéwde that, when the time for
the next round of Crown Officer appointments tapkese, | shall be able to say to
the Ministry of Justice that the Council of Minigeand the Privileges and
Procedures Committee are thoroughly opposed t&Réview recommendation in
this respect.

22. It removes power from the Insular authorities te theutenant Governor. The
position hitherto has been that recommendationaf@ointments to Bailiff and
Deputy Bailiff have been made entirely from withihe Island; thus those
consulted, namely the Bailiff's Consultative Pafrpresenting the States), the
Chief Minister, existing Crown Officers, memberstbé Judiciary and the senior
members of the legal profession, have all beereess of the Island as has the
recommending body itself (previously the Bailiffcanow the Panel chaired by the
Bailiff). The Lieutenant Governor has had no dinade to play, although he has
undoubtedly reported to the Ministry of Justicep(essenting the Crown) as to the
rigour of the process which has been followed leyltisular authorities in making
their recommendations. He is in a good positiogite an objective assessment.

23. Now, for the first time, it is suggested that theedtenant Governor should
nominate two out of the five members of the Pamel furthermore that one of
these should be a non-resident of Jersey. This sséemme to be a highly
undesirable dilution of the Island’s autonomy andyood reason is given for it. It
gives the Lieutenant Governor a role and influemb&eh he has not had hitherto.
We have only moved recently to a Panel making ¢eemmendation rather than
the Baliliff alone and | have not heard any criticief the procedure followed by

Page - 11
P.160/2013 Amd.



24.

the Panel. On the contrary, it seems to me an jgleakess. It involves the States
and the Chief Minister to some degree (by way ofsaitation) but ensures that
political considerations play no part in the appoients because States members
are only consultees. The system is thus entirehsistent with good practice as
laid down in the various international standardgerred to in the Review.
Furthermore, it is hard to see what a non-residétite Island could bring to the
process. It is those in the Island who would beilfamwith the reputation and
expertise of the candidates and it is the IslaBd#iff and Deputy Bailiff who are
being chosen.

Indeed, it may well be that Lieutenant Governoentkelves would not wish to
undertake this role in that it would draw them mdully into the process and
therefore possibly into matters of controversyislimportant for the office of

Lieutenant Governor that it be seen as entirelovabthe fray’. The proposal
would prevent the Lieutenant Governor giving thérely objective assessment of
the process which he can give under the presetdmys

Law Officers

25.

26.

I do not think it necessary to comment on recomragads 8 to 11 concerning the
Law Officers save to say that | have been senpa obthe joint memorandum of
the Attorney General and Solicitor General dated Jnuary 2011 expressing
their view and | do not dissent from any of thdiservations.

I would however wish to comment on Recommendati®(p)l which
recommends that the recommending panel for the iajppent of the Law
Officers should be augmented by the addition of tmambers of the States, to be
appointed by the States and that, as a consequehredailiff's Consultative
Panel should no longer be consulted about the appent of the Law Officers. |
agree with the observations of the Law Officers ialation to this
recommendation. Given that the Attorney Generat$ponsible for prosecutions,
it seems to me very important that his or her appeent should be free from
political influence. There have been occasionshalast three years when some
elected members have quite wrongly sought to pidéithe prosecution process;
so my objections are not merely theoretical. P@éwo members of the States on
a Panel of five runs contrary to the requiremeat the appointment should be
free from political influence. Conversely, constitia with the Bailiff's
Consultative Panel not only avoids this difficu{byecause it is only consultation)
but the number of States members whose views caoumght is much wider than
a mere two members. No good reason is given forctiage in the Review.
Again it is a matter for the Crown but | would itevithe Council of Minister and
PPC to agree formally that there is no objectiorthi® current system (which
involves very wide consultation but maintains thecidion as to whom to
recommend in a non-political forum) and that thepmsed change is not
acceptable.
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Conclusion
27. By way of conclusion | would mention two additiomaatters:-

() The Deputy Bailiff has been fully consulted in tada to this letter and the
views expressed herein are the views of both of us.

(i) The Chief Minister has also written seeking my \gewon the
recommendations contained in the Review and | asparding to him with
an identical letter.

28. | hope that this letter is of assistance to the @dtee and, as stated at paragraph

1, Deputy Bailiff and | would welcome the opportiyndf attending upon the
Committee to discuss the matter further.

Yours sincerely

Bailiff
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