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REPORT

1. Introductory

1.1 Thisprojet de loiwould amend the customary law as well as the Véild
Successions (Jersey) Law 1993 (“the 1993 Law”).

1.2 The amendments relate principally to the rigbtsdower @ouaire® and
viduité in Jersey law. Dower may be claimed by a wife when husband
dies; andviduité is a right enjoyed by a husband when his wife .déeswill
be explained below in more detail, the two concelfer in nature, and this
results in substantially differing rights as betwdwisband and wife on the
death of the other.

1.3 The difference in husbands’ and wives’ rigintghis respect was the subject
of a Report commissioned by the Jersey CommunitgtRRas Trust in 2009
(seeparagraph tbelow) which assessed the extent to which the exisamg |
complied with the European Convention on Human Righ

1.4 That Report has been considered carefully &y tyislation Advisory Panel;
and the result is this draft Law which is intendedequalise the rights of
surviving spouses, male and female, by —

(a) removing altogether the husband’s rightidiité and

(b) reforming dowerdouaire so that a usufructuary right equivalent to it
can be claimed by the husband when his wife desyal as by the
wife when her husband dies.

15 This reform follows on from the Wills and Sussi®ns (Amendment) (Jersey)
Law 2010 [.22/2010 which was adopted by the States on 23rd Marci® 201
and came into force on 29th January 2011.

1.6 That Law met the aim of the original Legislati@ommittee’s Consultative
Document entitledSuccession Rights for Children Born aft Wedlockto
“... extend theights of the illegitimate child to inherit fromdhestates of his
or her wider family as though he or she were legitinfatBut this was
intended as part only of an ongoing considerationth@ time by the
Legislation Advisory Panel of other aspects ofltves of succession.

1.7 The Panel has gone on to consider Article ®®fL993 Law which prevents a
separated spouse, in the case of desertion oiiglideparation, from claiming
the life enjoyment of the matrimonial home and @erbther succession rights
when the other spouse dies. A corresponding prvisiArticle 8AA — was
made by the Civil Partnership (Jersey) Law 201&lation to a civil partner
who deserts, or separates from, the other. Amentnernhese provisions are
also made, which will be explained in further detaparagraph ®elow

! The French wordlouaireand English wordlowertend to be used interchangeably, as they
are in this Report.
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2.2

2.3

2.4

3.2

3.3

3.4

3.5

3.6

4.2

What are dower and viduité?

A married person’s immovabBlgroperty left by will is subject to a claim —
« of dower @ouaire by the widow, or

« of viduité by the widower.

Dower is a right to the life enjoyment — theufruif — of 5 of the late
husband’s immovable estate.

Viduité is a right to theusufruit of the whole of the late wife’s immovable
estate.

It should be emphasized that the right to dawerduité arises only when the
property hasheenleft by will. Under Article 6(3) of the 1993 Law, to the
extent that a spouse dies intesta loes not make a will) as to immovable
estate, the surviving spouse is not entitled to efowr viduité (See
paragraph delowfor further details about what happens if thenedawill.)

How do dower and viduité work?

Dower and/iduité both guarantee provision for the surviving spolise they
do so in different ways, and subject to differemnditions.

Proportion of the estate affecteds noted alreadygdouaire extends to one
third of the deceased’s immovables; whereasiité extends to the whole of
the deceased’s immovables.

Child of the marriageFor douaire no child of the marriage need have been
born (although the marriage must have been constedipawhereas for
viduité, there must have been a child born of the marriage

Conduct during the marriageAn unworthy wife may forfeit her entitiement
to douaire, e.gby having deserted her husband; whereas the hushagiat
to viduitéis not affected by any similar consideration &f twnduct.

Re-marriage A widow may remarry and keep her dower entitletnetereas
a widower loses his right taduité if he remarries.

Procedures Widows must make application to court to secuheirt
entitlement to dower; whereas widowers are autarablyientitled toviduité

What happens where no will has been made?

As mentioned in paragraph 2.4, dower widdité do not apply to property in
respect of which no will has been made. Insteadeurrticle 6 of the 1993
Law, the surviving spouse is entitled to the whaflé¢he immovable estate, if
the deceased spouse died without children.

If the deceased did leave children, then thei\dng spouse takes an equal
share with each of the children surviving. If arfytlee children has already
died leaving children of their own, then those gi@nldren of the deceased

Z By ‘immovables’ is meant both land and all thirgsuch as a house and fixtures — attached
to the land (hence ‘immovable estate’).

% \usufruct’ in English.

“Viduitéis also referred to dsanc veuvageNothing turns on the different description.
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51
5.2

5.3

6.2

step into the shoes of their deceased parent am gthat would have been
his or her share.

Are douaire and viduité peculiar to Jersey law?
No they are not.

Reserved rights of life enjoyment over a deedasmmovable estate may not
be familiar to present day common law practitionénst Scots, French and
other civil law practitioners will recognise thermance. They have much in
common with, for example, earlier Scots law conseyterce andcourtesy
Tercewas the right of the widow to the enjoyment (tdat’) of one third of
the deceased’s immovable (heritable) propesbyrtesywas the right of the
widower to the enjoyment of the whole of the deedasheritable property.

More particularly where Jersey is concerrdmyjaire was firmly established
throughout the northerpays de coltumesf France, and especially so in
Normandy. So too in Normandy wé&manc veuvagei.e. viduité In modern
French law, the rights of the surviving spouse @i to be protected by
choice of an appropriate régime of community of nnadnial property
(communauté de biens

Is there a need for reform?

On 12th October 2009, a Report by ProfessolyMéromas was published.
As mentioned in paragraph laBovethat Report had been commissioned by
the Jersey Community Relations Trust, and examasethin Jersey laws of
succession in relation to the Human Rights (Jersay) 2000.

TheThomasReport concerned itself (among other things) lith fact that
surviving spouses were treated differenily-a-visdower andviduité and that
such differences appeared to be discriminatory mght infringe certain
rights secured under the European Convention onaduRights. To quote
Professor Thomas —

“Men and women are treated differently in relationtheir rights of
inheritance over immovable property in testamiccession. This
undoubtedly constitutes a difference in treatmesttvben persons in
similar situations, based on sex, but this doesneaessarily make it
discriminatory within Article 14[of the European Convention on
Human Rights A difference in treatment is discriminatory ihés no
objective and reasonable justification, it does potsue a legitimate
aim, or if there is not a reasonable relationship pvoportionality
between the means employed and the aim sought teedbsed.
Moreover, the contracting member states enjoy a gmarof
appreciation in assessing whether and to what éxdéferences in
otherwise similar situations justify a differencen itreatment.
Therefore the question is whether there is a reabfenjustification
or a legitimate aim in according different rights the widow and
widower on the death of the spousg ...

%i.e. where there is a will
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6.3 The Report went on to note thdduaire had existed in France andvds
particularly appreciated in Normandy since commyrof property did not
operate[therd” and that ‘dower was and is a means whereby the widow was
and is protected since there was no community afpgnty régime in
Normandy and thereby Jerséyiduité also existed formerly in France and,
although it fell into disuse elsewherdt tetained its force in Normandy
because of the lack of a community of propertymégi.”.

6.4 The Report concluded —

“In short both dower and viduité were and are nemgst protect a
surviving spouse on the death of the deceased shere is no
community of matrimonial property in Jersey. Fadluio recognise
dower and viduité could result in freedom of tastgt which could
have dire consequences for the surviving spbuse

Both therefore appeared to fulfil a legitimate aim.

6.5 But, in spite of both having an entirely legisite aim, there still needed to be
justification for the difference in the way thakethwo concepts operated, in
other words some rational reason in the moderri@ge

» the widow's right of dower to be of a different aumb to the widower’s
right of viduité; and

+ the different conditions attached to each.

6.6 This has resolved itself, therefore, into thdmesic questions that the
Legislation Advisory Panel has had to pose itsedn the difference in
amount and the difference in conditions be regardedreasonable and
justified? Do those differences achieve a legiteramn?

6.7 Professor Thomas observed that the differeme@amount between dower and
viduité were largely historic —

“The fact that dower extends merely/4mf the immovable property
echoes the laws of the Salic Franks (who invadednidody prior to
Duke Rollory). Under Salic law the widow was givénacquéts, and
we see thig; echoed in Norman law. It was reduced to writingha
Grand Coutumier, where dower was said to amourit tof ‘toute la
terre’ which the husband possessed when the mariags
contracted.

The reason that viduité extends to the whole ofatifie’'s immovable
property is believed to result from the Norman ruyeotecting

lineage — _paterna paternis materna maternithe wife’s propres
would return to her family according to the maxwmduité is a means
whereby the widower is given a right to use thepprty for life

before lineal succession occurs

® Community of property involves property acquiradidg the marriage being automatically
taken to be owned jointly by both spouses and béiviged upon divorce, annulment or
death.

"*Rollori in the French spelling oRollo.
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6.8

6.9

6.10

6.11

6.12

6.13

7.2

7.3

The different conditions attached to dower @iddité were again of historical
origin.

It is unnecessary to reproduce in full the futlpistorical analysis provided
by Professor Thomas. Suffice it to say she conduddat “...the difference in
the conditions attached to dower and viduité arel dfiference in the nature
of the rights themselves [seemed to be] rootetérhistory of Normandy and
Jersey. But the concepts of dower andluité in the context of the European
Convention on Human Rights, have to be judged Inyezoporary views. Any
justification based upon historical antecedents lshoin her opinion, have
been Yery unlikely to succeéd

The Legislation Advisory Panel reflected caltgf on the content of the
Report commissioned by the Jersey Community Relstirust, insofar as it
related to matters of dower andduité and the possibility that the
discrimination based on sex inherent in those qatscenight violate the
Human Rights (Jersey) Law 2000.

The Panel noted the antiquity of these cosceptd their origins in our
Norman coltume possibly even in the laws of the Salic Frankse Hanel
was not quick to counsel discarding something splgerooted in the history
and culture of Jersey. Nonetheless, it recognised there had to be a
justification for the difference in the way thattlwo concepts operated, and
that such justification had to be sustainable, atthe basis of historical
attachment, but by reference to the values andgssans of the modern age.

With that in mind, the Panel felt bound to egatcthat the discriminatory
elements inherent in the workings dduaire andviduité were in substance at
odds with the egalitarian norms of the modern wastsorld of which
Jersey — obviously — is part.

The Panel therefore accepted the need fosldtige change to equalise the
treatment of surviving spouses insofar as theirermesi rights of life
enjoyment of property were concerned.

The decision to reform

Having concluded that change was needed, thel & not recommend to
the Chief Minister the outright abolition of resedvusufructuary rights. To
repeat the words of Professor Thomas —

“... dower and viduité.. are necessary to protect a surviving spouse
on the death of the deceased Failure to recognise dower and
viduité ...... could have dire consequences for thadng spousg

The Panel, in connection with the preparatiothe Civil Partnership (Jersey)
Law 2012, had already examined the possibilityligihing dower andriduité
rather than abolishing them altogether, and readhedconclusion — now
reflected in that Law — that same sex couples shenjoy a reciprocal right
equating to that of dower.

In the light of the Panel's consideration af ttoncepts of dower aniduité

it was decided to recommend to the Chief Ministeattmarried couples
should likewise enjoy what would, in effect, amotmta reciprocal right of
dower (to the exclusion, that is, of any right wfluit§). Therefore the
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7.4

7.5

7.6

8.2

8.3

8.4

principal goal of this draft Law is the establishmhef such a reciprocal right;
and in turn the abolition of the law relatingviduité

This would secure equality of treatment, ndiy as between husband and
wife, but overall as the law applies both to matrieouples and to civil
partners.

The adoption of a universal right equatingléoiaire was thought to be more
appropriate than the adoption of a universal regjuating toviduité

The Panel did also look at the régime goveriimgstacy and also at the
separate rules dggitime governing movables (money, furnituretc), and
explored the possibility that some form of eitheiboth of these might apply
where there was a will of immovables, instead oigat of dower. But this
threw up difficulties and considerations about d@esntary freedom in the
wider sense, and more fundamentally the natuream of movable and
immovable property, and would have entailed adaching and fundamental
review of the whole law of succession, better sutte another phase of the
Panel’s review.

The draft Law

As stated, the main purpose of the draft Late isstablish the equivalent of a
right of dower between spouses irrespective of gerfednd to abolish the
existing right of a male surviving spouseviduité. The similarity of purpose
with civil partnerships in this respect meant tmatich of the drafting
groundwork was done in preparing the Civil Parthigr&aw.

This draft Law contains amendments of the 1988/ to secure for a
surviving male spouse a right e$ufruitin his wife’s immovable estate in the
same proportion, and on the same terms, as thahitth a surviving female
spouse is entitled by virtue of heroit de douaire There is no need to
duplicate the detail contained in the draftsmarXpl&atory Note, but it will
be helpful nonetheless to highlight the followirgpacts.

The legal hypothec attaching to the right ofvelq i.e. the hypothéque de
douaire— by virtue of which a widow is able to make henil in a
dégrevement is provided for by Articles 7 to 9 of theoi (1880) sur la
propriété fonciereThe necessary amendments of that Law have bede toa
accommodate equivalent hypothecary rights for reaf&iving spouses. In the
process, the relevant provisions of those Artickes,amended by the Civil
Partnership Law, have been consolidated so asotodar collectively for the
hypothecary rights of surviving husbands, surviwviges and surviving civil
partners, the rights of each now being wholly adigin

One further matter required to be addressddrins of the alignment of the
rights of surviving spouses with the rights of $ung civil partners. The

Civil Partnership Law, in conferring on survivingvit partners the right to

claim dower, exempted them from the rule knownlaslbuaire se gagne au
couchet. This is the rule of customary law under whichwviow loses her

claim to dower if it is shown that the marriage wa$ consummated.

8i.e. where there is no willsee paragraph 4 aboye
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8.5

9.2

9.3

9.4

9.5

This rule having been disapplied in relationdtiwer claimed by surviving
civil partners, the Legislation Advisory Panel dkxd to recommend to the
Chief Minister that it be abolished in relationtte right ofusufruit claimed
by a surviving spouse. In this way, there will lwedifference in the treatment
of spouses and of civil partners in terms of tlesitittement. The law relating
to petitions for nullity of marriage in cases ofnAaconsummation would
remain intact, of course.

Reform of Articles 8 and 8AA (of the 1993 Law)

Reference was made at paragraphab@veto Articles 8 and 8AA of the
1993 Law, which bar a separated spouse or civitnpar in the case of
desertion or judicial separation, from claiming tlile enjoyment of the
matrimonial home, or civil partnership home, andtaia other succession
rights when the other spouse/civil partner dies.

Articles 8 and 8AA operate in relation onlytbat are known as the statutory
surviving spouse and surviving civil partner promis, that is to say, the right
of a surviving spouse or civil partner to —

» life enjoyment of the matrimonial/civil partnershiome (under Article 5
of the 1993 Law);

« the immovable estate on intestacy (under Articleaijl
» part of the movable estate — knownégtime (under Article 7).

This does not include the customary law rightl@ver, which is able to be
claimed when avill has been made which does not otherwise providéhéor
surviving spouse or surviving civil partner. Inagbn to dower, the rules
governing disqualification are contained not in 1893 Law, but in case law.
Thus, for example, a claim for dower will not lichere a widow has been
convicted of the manslaughter of her husb&andRe Estate Pool25 GLJ 48.

This leaves the Royal Court having to apply tifferent tests — one statutory
and the other customary law — depending upon whekbieedeceased did or
did not leave a will. The Legislation Advisory Pahas concluded, following
consultation, that there is no good reason fortést to differ depending
merely upon whether the succession was testataestate.

The amendments to Articles 8 and 8AA — conthinéArticles 3and4 of the
draft Law respectively — would therefore enable Royal Court to apply the
same test whenever a surviving spouse or survitvigpartner made a claim
in an estate, irrespective of whether the clainbased on a customary or
statutory law right. Accordingly —

(a) Articles 8 and 8AA would apply whenever a svirv spouse or civil
partner claimed any riglm an estate; and

(b) this would not prejudice the power of the Rogalurt, upon any other
lawful ground, to exclude a surviving spouse ovsmg civil partner
from claiming in the estate.
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10.
10.1

10.2

10.3

10.4

Conclusion

To summarise the principal effect of this tiafw, it would remove one of
the remaining discriminatory elements in the Jersay of succession, by
finally equalising the rights of surviving spousekere land left by will is
concerned. This would be achieved by —

(a) removing the husband’s right\afiuité and

(b) enabling the right afisufruitattaching to dower to be claimed by the
husband or the wife depending on which of them ést

Taken together with the earlier reform of skiecession rights of non-marital
children in 2011, this would represent a significanodernisation of Jersey’s
inheritance laws.

As noted earlier, the law ofiduité is rooted deep in Jersey’s Norman
customary tradition, and there will always be adarstandable reluctance to
abandon what may be seen as an integral part dildwed’s legal heritage.
But, ultimately, Jersey law must respond to thedseand values of a
community living in the 21st Century in a globabaomy.

The other reform — in relation to Articlesr@l&88AA of the 1993 Law — would
be essentially a rationalisation of the powershef Royal Court and, as such,
a non-contentious measure.

Financial and manpower implications

There are no financial or manpower implications foe States arising from the

adoptio

Human

n of this draft Law.

Rights

The notes on the human rights aspects of the Heaft in the Appendix have been
prepared by the Law Officers’ Department and awtuited for the information of
States Members. They are not, and should not les tag, legal advice.
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APPENDIX TO REPORT

Human Rights Note on the Wills and Successions (Amément No. 2)
(Jersey) Law 201-

1. This Note has been prepared in respect of tladt DYills and Successions
(Amendment No. 2) (Jersey) Law 201- by the Law ¢affs’ Department. It
summarises the principal human rights issues grisom the contents of the
draft Law and explains why, in the Law Officers’imipn, the draft Law is
compatible with the European Convention on Humagh®i (“‘ECHR”).
References below to “Articles” are to Articles cained in the draft Law
unless otherwise specified.

These notes are included for the information of Stas Members. They are
not, and should not be taken as, legal advice.

2. The principal purpose of the draft Law is tarefiate differential treatment
between married men and women in terms of theicession rights to the
estates of each other.

3. To this end —

Article 2 inserts a new Article 6B in the Wills aisliccessions (Jersey) Law
1993 (“the 1993 Law”) which provides that, wheravifie dies testate as to
immovable estate, the widower shall have a rightustifruit in that
immovable estate to the same extent and upon the s&rms as a widow has
by virtue of her right of dower in the immovabletate as to which her
husband dies testate. This change to the Law doesffect a succession
which opens before the change comes into force.

Article 7 inserts a new Article 14A in the 1993 Labolishing a widower’'s
entitlement toviduitéin the immovable estate of his deceased wife aghtoh
she died testate. This change to the Law doesffaait & succession which
opens before the change comes into force.

4. These two provisions are effective to remove gheential objections to the
present law based on the engagement of either —

ECHR Article 1 Protocol 1 (respect for ‘possessipms conjunction with
Article 14 (discrimination); or

ECHR Article 8 (respect for private and family lifehome and
correspondence) in conjunction with Article 14.

5. The remaining Articles, except for Article 3, ntain provisions that are
consequential upon the above ‘core’ provisions ngngpthe discriminatory
features of the existing law. None calls for comtesxcept the new
Article 14B of the 1993 Law — inserted by Article-Zvhich abolishes the rule
of law expressed in the maxila douaire se gagne au couchéihis is the
rule in relation to dower whereby the widow loses hght ofdouaireif it is
shown that the marriage was been consummated. dlo rslle applied to a
widower claimingviduité Accordingly the abolition of the rule is consiste
with the core provision of the draft Law eliminaidifferential treatment.
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Article 3 is concerned with the grounds upon chhia person may be
disqualified from claiming in the estate of hishmr deceased spouse or civil
partner. The purpose of the amendments to Artielaad 8AA, respectively,
of the 1993 Law is to make it clear that the grauagon which a person may
be so disqualified do not differ depending mergdpmuwhether the succession
is testate or intestate. The existing statutoryugds are desertion by the
surviving spouse or a decree of judicial separaitiofavour of the deceased
spouse; the existing customary law grounds aredebnitively settled, but
they must be of a substantially serious naterg,the manslaughter of the
deceased by the claimantRe Estate Pool25 GLJ 48. The grounds for such
disqualification are not extended in themselvesheydraft Law; the purpose
is simply to make it clear that such grounds —Hmgy tstatutory or customary
law grounds — are to be applied on the same fodtingestate and intestate
successions.

ECHR rights engaged
Article 14

7.

Article 14 provides that the enjoyment of righted freedoms set forth in the
Convention shall be secured without discriminabonany ground. Therefore,
this is not a standalone Article and only when anjpry” ECHR Atrticle is
engaged, Article 14 shall also be capable of betngaged if there is
discrimination in the enjoyment of the primary Alé.

Article 14 & Article 1, Protocol 1

8.

Article 1, Protocol 1 ECHR (“right to enjoy pessions”) is not engaged
because this Articledbes no more than enshrine the right to the peécefu
enjoyment of ‘his’ possessions, that consequendpplies only to a person’s
existing possessions and that it does not guaratteeright to acquire
possessions whether on intestacy or through volyrdispositions.”(Marckx

-v- Belgium(1979-80 2 E.H.R.R. 330, para. 50). Therefores, #ticle is only
concerned with a person’s existing possessionsnahdhose which may be
acquired by inheritance or succession.

Article 14 & Article 8

9.

10.

ECHR Article 8 (respect for private and familife] home and
correspondence) is however engaged as matteringelat succession and
disposition are ihtimately connectedvith family life¢' (Marckx -v- Belgium
There is a difference in treatment between a widdouaire and a widower
(viduité) in the enjoyment of an Article 8 right, and tHere Article 14, in
conjunction with Article 8, is engaged.

As mentioned in paragraph 6 of the main bodthefReport, aifference in
treatment shall only be found to be discriminatdoy the purposes of
Article 14 ECHR if such differing treatment has olgiective and reasonable
justification, it does not pursue a legitimate aon,if there is not the means
employed to achieve the legitimate aim pursued roe proportionate.
Moreover, contracting states enjoy a margin of apption in assessing
whether and to what extent differences in othensisglar situations justify a
difference in treatment.
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11.

12.

13.

There is clearly a legitimate aim (i.e. protegtthe interests of surviving
spouses). However, the difference of treatment &etwa widow and a
widower would, as noted in paragraph 6.9 of thedRejpe difficult to justify,
based on the historic roots of batbuaireandviduité.

As a result, the draft Law seeks to remove tlifference in treatment by
abolishing viduité whilst extending thedouaire to surviving widowers, the
latter currently only enjoyed as a right by wido(irs both cases, where the
deceased spouse has died testate). Furthermorejrdfte Law shall also
extend thedouaireto surviving civil partners (where the deceased partner
has died testate). Thus, in light of the Civil Rarship (Jersey) Law 2012, the
draft Law shall provide surviving civil partners tivi equivalent rights to
surviving spouses.

Following these revisions, the issue of confylétr with Article 14 ECHR,
when read with Article 8 ECHR, that exists regagdihe differing treatment
between female surviving spouses and male survispauses, and between
both of those groups and surviving civil partnesball be remediedThe
draft Law is therefore compatible with Article 14 ECHR, when read with
Article 8.

Article 1, Protocol 1

14. As mentioned above, Article 1, Protocol 1 ECHRes not extend to
succession rights and thereforkrticle 1, Protocol 1 is not engaged as
regards abolishing the right ofviduité.
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Explanatory Note

At present, dower (odouairg is an entitlement of a widow to life enjoymentaie
third of the immovable estate of her husband ashich he dies leaving a will. This
Law extends dower so that it becomes also a rigjalyed by a widower to the same
extent and upon the same terms as a widow is exhtitt dower in the immovable
estate as to which her husband dies testate. Bhat becomes a right to life
enjoyment of one third of the immovable estate isf Wife as to which she dies
leaving a will.

At the same time this Law abolishesluité the existing right of a widower to life
enjoyment of the whole of the immovable estate isf wife as to which she dies
leaving a will.

Article 1 defines “principal Law” to mean the Wills and Sessions (Jersey)
Law 1993.

Article 2 replaces Article 6A (previously inserted in Padf3he principal Law by the
Civil Partnership (Jersey) Law 2012) and insertw Aeticles 6B and 6C in Part 3 of
the principal Law.

The new Article 6B extends a right e$ufruitto widowers that is parallel to the right
of widows by virtue of their right of dower, butgsides that the extension does not
apply to the estate of a woman who dies beforecker6B comes into force.

Article 6A is replaced in order to ensure unifoymif language with Article 6B,
referring to a right otuisufruitenjoyed by a surviving civil partner to the sarméest
and upon the same terms as a widow by virtue ofigbkt of dower in the immovable
estate as to which her husband dies testate.

The new Article 6C makes it clear that a referetwelower in Article 6(3) of the
principal Law, in other Jersey Laws and other Jefegislation and in dispositions
executed after Article 6C comes into force includesference to that right asufruit
of a surviving civil partner or widower.

Article 3 amends Article 8 (concerning surviving spouses af®living apart at the
date one of them dies) aidticle 4 amends Article 8AA (concerning surviving civil
partners who are living apart at the date one @iftldies) of the principal Law —

(@) to add to those Articles cross-references wmisedy to the new
Articles 6B and 6A (referred to above) so thatldteer are disapplied (as
well as Articles 5, 6 and 7) in cases of succesgibare desertion had
occurred without cause or a decree of judicial s had been
granted to the deceased spouse or deceased ciuépa

(b) to make it clear that Articles 8 and 8AA are imbended to take away the
Royal Court’s customary law powers to exclude pessoom the right to
succeed to an estate in appropriate circumstances.

Article 3also amends Article 8 of the principal Law to emsthat, in circumstances of
desertion without cause or of judicial separattbe, Royal Court has the same powers
to exclude a surviving spouse from the right toceed to an estate in a case of testate
succession as in a case of intestate succession.
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Articles 5and6 simply apply a uniform style to 2 headings to &lds in Part 5 of the
principal Law, a Part which abolishes certain rulesustomary law.

Article 7 inserts 2 new Articles in Part 5 of the princifhaw. Inserted Article 14A
abolishesviduité, and inserted Article 14B abolishes the custontawy requirement
that a prerequisite for an entitlement to dowethiss consummation of the relevant
marriage.

Article 8 inserts Article 22A in the principal Law. ArticB2A provides that none of
the amendments made by this Law apply in relatiothé estate of a person who dies
before this Law comes into force.

Article 9 and theScheduleset out a number of amendments consequential ®n th
amendments set out above.

Article 10provides for the citation of the Law.
Article 11 provides for the Law to come into force as thdeStappoint by Act.

The Scheduleamends references in other Lawsdmuaire as an entitlement of a
widow so that they will now extend to a paralletig@ment of a widower. At the
same time, in replacing Articles 7, 8 and 9 of lthhé (1880) sur la propriété fonciere
the Schedule removes references in those Artioléiguidation anddécretand their
associated proceduresiquidation no longer exists andécretcan at this stage no
longer operate in relation to dower rights.
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English Translation

The following translation of the Schedule is praddfor information only and is not
intended to have any legal effect.

SCHEDULE
(Article 8)

CONSEQUENTIAL AMENDMENTS TO OTHER LAWS

1 Amendment of the 1862 Law concerning the holdingf immovable
property on trust and the incorporation of associaibns

In Article 7 of the 1862 Law concerning the holdisgimmovable property on
trust and the incorporation of associations, fa tords “as well as of the
dower of the widow of a trustee” there shall bes$iilnted the words “as well as
of the dower of the widow, or the widower, of astee”.

2 Amendment of the 1880 Law concerning immovable pperty

(1) In Article 1 of the 1880 Law concerning immolalproperty for the
definitions “SPOUSE” and “SURVIVING SPOUSE” the lmling
definitions shall be substituted —

“SPOUSE: as the case requires —

(@) the husband,;

(b) the wife; or

(c) the civil partner.

SURVIVING SPOUSE: as the case requires —

(@) the widower;

(b) the widow; or

(c) the surviving civil partner of a deceased gpaltner.”.

(2) For Articles 7 to 9 of the 1880 Law concerningnovable property the
following Articles shall be substituted —

“7
(1) A spouse has a hypothec with right of recoJemgminst third-

holders] over the immovables of the other spouseeasirity for
the dower of the first-mentioned spouse. This hiypotranks from
the day of the decease of the other spouse.

(2) If, during a marriage or civil partnership, posse makes cession
or has his or her property adjudged renounced, stimgiving
spouse retains all his or her rights without negdin take
proceedings to enforce them. However, after théhdefaa spouse
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®3)

(4)

(1)

(2)

®3)

who has made cession, as well as in the case dfishemberment
of the property of a spouse after his or her deih, surviving
spouse cannot lay claim, by way of dower, to theaaenjoyment
of the corporeal hereditaments that are subjehtst@r her dower.
This rule applies whether they are in the handednts or other
third-holders or are included in the property ugdéang
discumberment. However, where that rule applies, ghrviving
spouse shall be entitled i@nc douaire[dower in money] on each
and every one of the corporeal hereditaments.

The surviving spouse is entitled to the acergbyment of his or
her third of the other immovables that are subjedhe dower if
there are any amongst the property subject to adiibeument If
these immovables are in the hands of third-holdées,surviving
spouse must accept — if the third-holders so wiah -appropriate
annual payment in lieu of his or her third.

In the case of discumberment, after the debthspouse, of any of
the property subject to the dower of the survivipguse, the latter
shall be summoned to appear at the discumbermeatcordance
with Article 92 and shall have the right to congtt himself or

herself tenant of the said property according ® dnk of his or

her hypothec.

A dower settlement, whether made before theffiéreor by
private agreement, followed by the entry into pessm by the
surviving spouse of the immovables allotted to binher, has the
effect, in the event of discumberment of the prgpesf the
principal heir or of any other heir of the deceaspduse, that no
procedural step need be taken by the surviving spda retain
possession of the said immovables.

In the case where recourse has to be had teriberty of the
deceased spouse, a dower settlement made, andddlloy entry
into possession, as described above has the folipeffects.

Whether it has been registered or not, théesetint becomes void;
but the surviving spouse shall have the right ® ¢hjoyment of
the immovables that constitute the dower untilgharter day next
falling after the 3 months after the Court has oedehat recourse
be had to the assets. However, that enjoyment oodition that
the rentesand charges to which the dower is subject are jpaid
proportion to the time that has elapsed. If thevaht quarter day
is 25th March, 24th June or 29th September, anck ttearable
land among the corporeal hereditaments subjedig¢adower, the
surviving spouse shall be entitled to retain passesof them, as
well as of the dwelling and out-buildings that hresbe occupies
and are used in working the said land, until the @hristmas day:
but this is on condition that rent or other compdios is paid to
the appropriate person for the time difference.
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(1)

(2)

®3)

In the event of discumberment of any part &f & her property,
the surviving spouse is not required to take ariypado conserve
his or her hypothecary rights, or to take any pdocal step in the
discumberment, as regards an agreemenftdoc douaire[dower
in money], whether or not the agreement has bagsteeed.

The surviving spouse shall have a preferengl, in the event of
discumberment, to 3 years’ arrears, from the dhteeoAct of the
Court ordering the discumberment, of so much ofdnikerfranc
douaireas is charged on the corporeal hereditaments ¢satpin
the property undergoing discumberment.

In the case of recourse to the property of eedsed spouse, an
agreement fofranc douaireshall be absolutely void.”.

3 Amendment of the 1915 Law concerning immovable piperty (guarantees)

In Article 5 of the 1915 Law concerning immovabl@perty (guarantees), the
paragraph that begins with the words “The widovaoéntier’ and ends with
the words “Treasurer of the States.” shall be rimgka

States &
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Draft Wills and Successions (Amendment No. 2) @grs
Law 201- Article 1

Jersey

DRAFT WILLS AND SUCCESSIONS
(AMENDMENT No. 2) (JERSEY) LAW 201-

A LAW to amend further the Wills and Successions (Jgtsmy 1993

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [dedde inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 Interpretation

In this Law “principal Law” means the Wills and Sassions (Jersey)
Law 1993.

2 Articles 6A, 6B and 6C substituted

For Article 6A of the principal Law there shall Isaibstituted the following
Articles —

‘ “6A Extension of right in nature of dower to civil partners

Where a civil partner dies testate as to immovadtate, his or her
surviving civil partner shall have a right abufruitin that immovable
estate to the same extent and upon the same terrasnédow has by

virtue of her right of dower in the immovable estats to which her
husband dies testate.

‘ 6B  Extension of right in nature ofdower to widowers

Where a wife dies testate as to immovable estaewtdower shall have
a right ofusufruitin that immovable estate to the same extent awt up
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Draft Wills and Successions (Amendment [Rp(Jerse)
Article 3 Law 201-

the same terms as a widow has by virtue of hert ighdower in the
immovable estate as to which her husband diegd¢esta

‘ 6C References to dower in enactments and in disptiens

(1) In this Law (apart from Articles 6A and 6B) aiml any other
enactment, whenever enacted, a referencdotmire or dower,
however expressed, shall be taken to include, sirtles contrary
intention appears, a reference to the rightiifruit conferred by
Article 6A or 6B.

(2) In any disposition executed after this Artidame into force, a
reference talouaire or dower, however expressed, shall be taken
to include, unless the contrary intention appeangference to the
right of usufruitconferred by Article 6A or 6B.".

3 Article 8 amended
In Article 8 of the principal Law —
(a) before paragraph (1) there shall be insertedaffowing paragraph —

“(Al) In this Article the ‘surviving spouse provisis’ means —

(@) the provisions of Articles 5, 6, 6B and 7 whigperate to
confer property or anysufruit interest, right or title in or to
property on a surviving spouse; and

(b)  so much of the customary law as operates téecamoperty
or anyusufruit interest, right or title in or to property on a
surviving spouse in his or her capacity as such.”;

(b) in paragraph (1), for the words beginning “Tgrevisions of Articles 5,”
and ending “(in this Article referred to as the r\guing spouse
provisions’)” there shall be substituted the woftike surviving spouse
provisions”;

(c) after paragraph (2) there shall be added thawimg paragraph —

“(3) Paragraphs (1) and (2) are without prejudiceamy power of the
Court, on any grounds other than the grounds sdt iou

paragraph (1), to exclude a person from the riglgucceed to an
estate.”.

4 Article 8AA amended
In Article 8AA of the principal Law —

(@) in paragraph (1), for the words “Articles 5aBd 7 operating to confer
there shall be substituted the words “Articles 564 and 7 operating to
confer”;

(b) after paragraph (2) there shall be added thawimg paragraph —

“(3) Paragraphs (1) and (2) are without prejudizeaty power of the
Court, on any grounds other than the grounds sdt iou
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Draft Wills and Successions (Amendment No. 2) ggrs
Law 201- Article 5

| paragraph (1), to exclude a person from the riglgucceed to an
estate.”.

5 Heading to Article 13 substituted

For the heading to Article 13 of the principal L#vere shall be substituted the
following heading —

“13 Abolition of rule about gifts to concubines”.

6 Heading to Article 14 substituted

For the heading to Article 14 of the principal Lavere shall be substituted the
following heading —

“14  Abolition of right of principal heir to demand possession of movable
estate”.

7 Articles 14A and 14B inserted

After Article 14 of the principal Law there shalk hinserted the following
Articles —

“14A Abolition of viduité

A widower’s entitlement toviduité in the immovable estate of his
deceased wife as to which she died testate is haisilished.

14B Abolition of requirement of consummation in rehtion to dower

The rule of law expressed in the maxardouaire se gagne au couchsr
hereby abolished.”.

8 Article 22A inserted

After Article 22 of the principal Law there shalk kinserted the following
Article —

“22A Wills and Successions (Amendment No. 2) (JengeLaw 201-:
application

The amendments made to this Law by the Wills andc&sions
(Amendment No. 2) (Jersey) Law 28%hall not apply in relation to the
estate of a person who died before the day thatdaame into force.”.
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Draft Wills and Successions (Amendment [Rp(Jerse)
Article 9 Law 201-

9 Consequential amendments to other Laws
The Schedule shall have effect.

10 Citation

This Law may be cited as the Wills and Successigmendment No. 2)
(Jersey) Law 201-.

11 Commencement

This Law shall come into force on such day or dayshe States may by Act
appoint.
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Draft Wills and Successions (Amendment No. 2) ggrs
Law 201- SCHEDULE

SCHEDULE

(Article 9)

CONSEQUENTIAL AMENDMENTS TO OTHER LAWS

1 Amendment of Loi (1862) sur les teneures en fid&immis et
l'incorporation d’associations

In Article 7 of the Loi (1862) sur les teneuresfigi@icommis et I'incorporation
d’association for the words “ainsi que du douaire de la veuvand
fidéicommissaire” there shall be substituted thedsd'ainsi que du douaire de
la veuve, ou du veuf, d’'un fidéicommissaire”.

2 Amendment of Loi (1880) sur la propriété fonciere

() In Article 1 of the Loi (1880) sur la propriéfgnciéré for the definitions
“CONJOINT” and “CONJOINT SURVIVANT” the following
definitions shall be substituted —

“CONJOINT: selon le cas —

(@ lemari

(b) lafemme; ou

(c) le partenaire civil.

CONJOINT SURVIVANT: selon le cas —
@) leveuf;

(b) laveuve; ou

(c) le partenaire civil survivant d’'un partenaireladécédé.”.

(2) For Articles7 to 9 of the Loi (1880) sur laopriété fonciere the
following Articles shall be substituted —

667

(1) Le conjoint a sur les immeubles de 'autre oot pour assurance
de son douaire, une hypothéque avec droit de syiteprendra
date du jour du décés de I'autre conjoint.

(2) Si, constant le mariage ou le partenariat cildl conjoint fait
cession ou que ses biens soient adjugés renoreéspnjoint
survivant conservera tous ses droits sans fairediigences;
excepté qu'apres la mort du conjoint cessionnaiirgsi qu’en cas
de dégrévement des biens du conjoint apres le dicéslui-ci, le
conjoint survivant ne pourra prétendre d’avoir, paie de douaire,
la jouissance actuelle des biens-fonds sujets aaido— qu'ils
soient entre les mains de tenants ou autres té&msniburs, ou
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SCHEDULE

Draft Wills and Successions (Amendment Rp(Jersey
Law 20k

®3)

(4)

(1)

(2)

®3)

(1)

)

parmi les biens en dégrévement: mais le conjointigant aura
droit a un franc douaire sur tous et chacun debitss-fonds.

Le conjoint survivant aura droit a la jouissamctuelle de son tiers
des autres immeubles sujets au douaire, s'il y parmi les biens

en dégrévement; si ces immeubles sont entre leasnti tiers

détenteurs, le conjoint survivant sera tenu d’aimsepsi ceux-ci le

désirent — un paiement annuel suffisant comme étpnv de son

tiers.

En cas de dégrevement, apres la mort du cangiaucune de ses
propriétés sujettes au douaire du conjoint surtjveelui-ci devra
étre assigné a paraitre audit dégrévement, confoemié a
I'Article 92, et aura la faculté de se porter tenatadite propriété
dans 'ordre de son hypothéque.

Un reglement de douaire, fait soit devant leeflar ou a
'amiable — s'il a été suivi de la possession pardnjoint survivant
des immeubles a lui allotis — aura, en cas de gégrent des biens
du principal héritier ou de tout autre héritier clonjoint décédé,
I'effet que, s'il a été diment enregistré, il neessitera de la part
du conjoint survivant, pour conserver la possessitasdits
immeubles, aucune formalité quelconque.

Dans le cas qu'il soit nécessaire de remontis@uter les biens du
conjoint décédé, un reglement de douaire, fait w@ilvi sde
possession comme sus est dit, aura les effetsrdsiva

Qu'il ait été enregistré ou non, le réglemesmtasabsolument nul;
mais le conjoint survivant aura la faculté de ritéan jouissance
des immeubles composant son douaire jusqu'a celsiddermes
ordinaires de l'année, dont I'échéance arrivera édhiatement
apres l'expiration de 3 mois a partir du jour gaediscussion
desdits biens aura été ordonnée par la Cour: etrcgayant les
rentes et charges auxquelles ce douaire étaitedissujpu prorata
du temps échu. Si ce terme tombe au 25 mars, 24 i

29 septembre, et que parmi les biens-fonds occaipiesiaire il se
trouve des terres labourables, le conjoint surtiwama la faculté
d’en retenir la possession, ainsi que du logemerdes offices
gu'il occupe servant pour I'exploitation desditesrés, jusqu’au
jour de Noél ensuivant: payant a qui de droit yefmu indemnité
pour la différence du temps.

En cas de dégrevement d’aucune partie de §aigi®, le conjoint
survivant ne sera point sujet a faire aucun achsewatoire ou a
remplir aucune formalité dans ledit dégrevementggard d’'un
accord de franc douaire, qu'il ait été enregistréon.

Le conjoint survivant aura droit par voie défprence, en cas de
dégrevement, & 3 années d’arrérages, échues awdatel de I'Acte

Page - 28

Y=
States &

P.38/2013 of Jersey



Draft Wills and Successions (Amendment No. 2) ggrs
Law 201- SCHEDULE

de la Cour ordonnant ledit dégréevement, de la gadti franc
douaire répartie sur les biens-fonds respectiveremipris parmi
les biens en dégrevement.

(3) En cas de discussion des biens du conjointd#eaén accord de
franc douaire sera absolument nul.”.

3 Amendment of Loi (1915) sur la propriété foncierégaranties)

In Article 5 of the Loi (1915) sur la propriété foare (garantie) the
paragraph that begins with the words “La veuve demtier” and ends with the
words “Trésorier des Etats.” shall be repealed.
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Draft Wills and Successions (Amendment No. 2)3@gr
Endnotes Law 201-

chapter 04.960
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