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European Convention on Human Rights
In accordance with the provisions of Article 16tbé Human Rights (Jersey) Law
2000 the Minister for Home Affairs has made théolwing statement —
In the view of the Minister for Home Affairs, theqvisions of the Draft Passports

(False Statements and Forgery) (Jersey) Law 2@le@mpatible with the Convention
Rights.

Signed: Senator B.I. Le Marquand

Minister for Home Affairs

Dated: 5th February 2014
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REPORT

There is currently no legislation in Jersey relgtia offences surrounding the forgery
of UK passports, nor to the making of a false shat@ or falsifying a document when
applying to obtain or renew a UK passport.

Guernsey has had legislation in force for suchnuffs since the 1970s, and the
introduction of similar legislation in Jersey hdme tsupport of the judiciary and is
clearly desirable to address this lacuna.

The passport office in Jersey can issue Britistsparss for Jersey-resident British
citizens and British subjects with the right of dbdn the United Kingdom. Jersey-
born British citizens who are resident in the Utitingdom can also apply for their
passport to the Jersey passport office.

When a person first applies for a British passploetre are, understandably, quite a
few documents that a person is required to prodiuceddition to the passport

application form, to prove that they are a Britiskizen and entitled to a British

passport. This may include such things as a futhlgertificate and the applicant’s

mother’s birth certificate or passport (if the appht derives British citizenship

through the mother) or the father's passport othbuertificate and the parents’

marriage certificate (if the applicant derives Blit citizenship through the father).

When a person applies to renew an existing Britighsport, and can produce that
passport, there may be less documentation requiegeinding on the place of issue of
the passport.

The Draft Passport (False Statements and Forgdersdy) Law 201- (the “draft
Law”) makes it a statutory offence to make a falpplication for a passport, to forge
a passport or to knowingly purchase, receive osggs a forged passport. The draft
Law not only applies to British passports, but asy passport issued by the United
Kingdom Government; the Lieutenant-Governor of dgrsGuernsey or the Isle of
Man; and the Government of any current British egas territory.

Under Article 2 of the draft Law, it is an offender a person to knowingly or

recklessly make either a false or misleading statgmor false or misleading

representation when making, or purporting to makeayplication to obtain or renew a
United Kingdom passport. It should be noted that phassport that the individual is
trying to obtain or renew does not need to beleirtown use for the offence to have
been committed (Article 2(3)).

Under the same Article of the draft Law, it is affence for a person to sign a
document (for example the passport application forkmowing it to contain a
material omission or for a material particular @onéd therein to be false. It is also an
offence to knowingly or recklessly alter or falsigny document. Further, when
applying for a first or new passport, it is an offe to utter a forged passport, or hand
over any document, or copy of a document, whichptrson knows to be false in any
material particular or forged.

An explanation of the term ‘forging a passport ocament’ is given in Article 1(2) of
the Law as making a false passport or document with the imanthat it shall be
used as genuingA definition of ‘utter’ is not contained withirhé Law but means,
inter alia, to pass off forged documents as being genuine.
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Further offences relating to the forgery of pastpare contained within Article 3 of
the draft Law. It is not only an offence to forgg@assport, or utter a forged passport
(Article 3(1)), but it is also an offence to knogin or recklessly receive or purchase a
forged passport from another person (Article 3@))to knowingly or recklessly
possess a forged passport (Article 3(3)).

The offences under Articles 2 and 3 of the drafladtract a term of imprisonment of
2 years and an unlimited fine.

Under the remainder of the draft Law, an “officés”given the powers of arrest and
detention (Article 4) and the power to enter pr&misand search them before arrest
(Article 5). “Officer” is defined in the Interpretian Article 1(1) as “an immigration
officer or a police officer” unless otherwise sfiigailly stated. “Immigration officer”

is also defined in the same Article as “an offiappointed as such for the purposes of
the Immigration Act in accordance with paragraph) bf Schedule 2 to that Act”. On
the basis that the Customs and Immigration Depantsrfelly merged in January 2005
and that the frontier officers are multi-function&llfilling both the Customs and
Immigration roles, reference to ‘immigration offites to be taken to mean an officer
of the Jersey Customs and Immigration Service.

Where a person has been arrested for an offencar émticle 2 or 3 at a place other
than a police station or a customs office, a seoifficer may authorise in writing an
immigration officer to enter and search the pladeerg the person was arrested for
relevant evidence. They would need to have reasergiounds for believing that
relevant evidence was in the premises before asthgithe search.

Financial and manpower implications

There are no additional financial or manpower igtiions associated with the draft
Law.

Human Rights

The notes on the human rights aspects of the Heaftin the Appendix have been
prepared by the Law Officers’ Department and awtuited for the information of
States Members. They are not, and should not lea tag, legal advice.
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APPENDIX TO REPORT

Human Rights Notes on the Draft Passports (False Statements and For gery)
(Jersey) Law 201-

These Notes have been prepared in respect of th Bassports (False Statements
and Forgery) (Jersey) Law 201- (“the draft Law”) tne Law Officers’ Department.
They summarise the principal human rights issuesngr from the contents of the
draft Law and explain why, in the Law Officers’ an, the draft Law is compatible
with the European Convention on Human Rights (“ECHR

These notes are included for the information of States Members. They are not,
and should not betaken as, legal advice.

The draft Law engages two Articles of the ECHR:idet5, the right to liberty and
security; and Article 8, the right to respect foivate and family life, the home and
correspondence. Both of these are qualified rigitsl therefore interferences with
these rights are lawful if they are justified ircacdance with the provisions set out in
the ECHR.

Article 5 of the ECHR secures the right to libeutyless the interference is provided
for in one of the specified cases listed in Artis(@) ECHR. Further, any interference
must be lawful under domestic law, comply with tpeneral requirements of the
ECHR to be sufficiently accessible and precise, l@groportionate having regard to
the procedural rights provided in Articles 5(2) 5 ECHR.

Article 4 of the draft Law provides a power to atrevithout warrant and detain a
person with a view to ascertaining if an offence baen committed. It is therefore
providing the ability for police and immigrationfigiers to interfere with a person’s
liberty. However, this provision falls within theage specified in Article 5(1)(c)
ECHR, as it is a lawful arrest and detention fag turposes of bringing a person
before a competent legal authority. Further, thevigions of Article 4 are sufficiently
accessible and precise to be in accordance witE@4R, and the powers are limited
by virtue of Article 4(1) of the draft Law so thtitere must be reasonable suspicion
that an offence under the draft Law has been camdhiiefore any arrest or detention
can take place.

In addition to the above, it is important to ndtattthe police are subject to the Police
Procedures and Criminal Evidence (Jersey) Law 208®PCE”"). The procedural
safeguards set out in Article 5(2)—(5) of the ECHife provided for, in particular by
Articles 26-29 of the PPCE. These safeguards aceagdplied in respect of arrests or
detention by immigration officers by Article 4(5f the draft Law. Any detention
outside a police station or immigration office thaty not be captured by the
provisions of the PPCE is limited by virtue of Af& 4(2) of the draft Law which
provides a maximum period for which a person magdtained.

Therefore, whilst the exercise of the powers tesirand detain persons may amount
to an interference with Article 5 ECHR, that ine¥dnce falls within one of the
specified cases where it can be justified, it isvjted for in domestic law in a way
that is sufficiently accessible and precise, angbrigportionate, in particular with
reference to the safeguards set out in Article-§8)of the ECHR, which are either
reflected in the draft Law or in the applicable ypsions of the PPCE. Therefore,
Article 4 of the draft is compatible with Articled the ECHR.
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Interference with the right to respect for privaded family life, home and
correspondence in Article 8(1) ECHR can be judtifileit is in pursuit of one of the
legitimate aims specified in Article 8(2) ECHR,iisaccordance with the law and is
necessary in a democratic society.

The exercise of powers to enter premises, searemipes and seize and retain
material contained in Articles 5, 6 and 7 of thafdLaw amount to an interference of
private and home life, and potentially an interfee in family life and
correspondence depending on the circumstances of cise. However, these
provisions are sufficiently precise and accessibtethe powers to be exercised in
accordance with the law. Further, the powers pexyidre justified in pursuit of the
legitimate aim of protecting national security, @sy falsification of passports or
associated offences may lead to weaker border @othe powers may also be
justified in pursuit of the legitimate aim of prewig crime.

In order for the powers to be ‘necessary in a deatmc society’ they must be

proportionate to the aim they are seeking to aghiéwange of safeguards is provided
in the draft Law to ensure that these powers anédd and therefore proportionate.
These safeguards include the requirement for spamibunds to be satisfied for an
application for a warrant to be approved in Artiglef the draft Law; the procedures
that must be followed with respect in Articles &l &hof the draft Law; the specific

conditions that are applied with respect to entngd &earch without a warrant in

Article 6 of the draft Law; and the presumptionfavour of providing access to any
seized material, apart from in specific limitedccimstances contained in Article 7 of
the draft Law.

Therefore, the provisions in relation to entry, rebaand seizure contained in
Articles 5, 6 and 7 of the draft Law are justifi@sl they are in pursuit of the legitimate
aims of national security and the prevention ofmesi are provided for in law and are
sufficiently accessible and precise; and are necgss a democratic society as they
are proportionate to the aims they are seekinglwese. Therefore, the draft Law is
compatible with Article 8 of the ECHR.
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Explanatory Note

Article 1 gives definitions, including definitions of “forgyi and “United Kingdom
passport”, for the purposes of this draft Law.

Article 2 of this draft Law would create new statutory offes of making false or
misleading statements or representations, of gigfaElse documents or using false or
forged documents, and of forging or uttering a éargpassport, for the purpose of
obtaining or renewing a UK passport. In provingtthay such offence has been
committed it does not matter whether the applicaitofor a UK passport for the use
of the person committing the offence or for the osgsome other person.

Article 3 would create additional new statutory offencesfarfjing a passport or
uttering a forged passport, and purchasing, rengior possessing a forged passport,
for any purpose. The intention in introducing tprsvision is to put beyond doubt the
existing position in Jersey customary law and toilifate prosecution of such
offences.

Articles 2 and 3 would further provide that a perguilty of any such offence shall be
liable on conviction to imprisonment for a term2ofears and a fine.

Article 4 would confer general powers of arrest and deterftio offences under this
Law on police officers and immigration officers.i$lis without prejudice to any other
customary or statutory powers of the police.

Articles 5, 6, and Fvould provide for investigatory powers. Underticle 5, police
officers and immigration officers may apply to tBailiff for a warrant authorizing
entry to and search of specified premises. Arb@E provides that in the case of
immigration officers, additional safeguards are asgd byArticles 8 and 9(as to
applications for, and execution of, warrants). Ehesfeguards are analogous to
certain provisions of the Immigration Act 1971 betUnited Kingdom (as amended
by the Immigration and Asylum Act 1999, and as wimgl in Jersey by virtue of the
Immigration and Asylum Act 1999 (Jersey) Order 20®3ey are not needed to apply
to police officers, whose procedures in relatiomwtnrants are governed by Part 3 of
the Police Procedures and Criminal Evidence (Jgtsay 2003.

Article 6 would permit entry to and search of specified pses without a warrant,
where a person is being held in connection with adfence under Article 2.
Article 5(3) would provide the safeguard that thesevers may be exercised by an
immigration officer only with the written authorizan of a senior officer.

Both Articles 5 and 6 would also confer power tizsematerial which is relevant
evidence.Article 7 accordingly would make provision permitting accdss and
copying of, any material seized in the course séarch under Article 4 or 5.

Article 10provides for the citation and commencement of lthis.
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Draft Passports (False Statements and Forgerygeider
Law 201- Arrangement

DRAFT PASSPORTS (FALSE STATEMENTSAND
FORGERY) (JERSEY) LAW 201-

Arrangement

Article

1 INterpretation ......oooe e 11

2 Offence of false application for a PasSPOrtcocccee.cooooeiieeiiiiiiieeeeeeeeeeee. 12
3 Other offences of forgery relating to PasSPOLLS.........ccvveevriiiiiiiiiieeeeeeeenn. 12
4 Powers of arrest and detention: general .........ccccccoviiiiiiiiiiieeinee 13
5 Entry to premises and search of premises befoestarr............cccccoeveee.. 13
6 Entry and search without warrant: powers of imntigraofficer ............... 14
7 Seized material: acCeSS and COPYING ....vvvrreeerrriiiiiiiiiiieeee e 14
8 Search warrants: safeguards .........ccooocccciiieeiiiiiiie 15.

9 Execution of warrant by immigration officer..............cccccovvivviiiiniiiiiennnne, 15
10 Citation and COMMENCEMENT ... 16
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Draft Passports (False Statements and Forgerygeider

Law 201-

Article 1

Jersey

DRAFT PASSPORTS (FALSE STATEMENTSAND

FORGERY) (JERSEY) LAW 201-

A LAW to create offences relating to false applicatifmmspassports, and for
connected purposes.

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [daddbe inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 Interpretation

(1)

In this Law —

“Immigration Act” means the Immigration Act 1971 dhe United
Kingdom Parliament, as it applies in Jersey byugirof the Immigration
(Jersey) Order 1993

“customs office” means a place for the time beingupied by officers of
the Impéts;

“document” includes a stamp or label;

“immigration officer” means an officer appointed a&sich for the
purposes of the Immigration Act in accordance widragraph 1(1) of
Schedule 2 to that Act;

“items subject to legal privilege” means commurimat between a
professional legal adviser and client or cliengpresentative, made in
connection with —

(a) the giving of legal advice to the client; or

(b) in connection with or in contemplation of legabceedings, for the
purposes of such proceedings,

States &
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Article 2

Draft Passports (False Statements and Forgenge
Law 201-

)

together with items enclosed with or referred t@uch communications,
except that items held with the intention of furthg a criminal purpose
are not items subject to legal privilege;

“officer”, except where otherwise specifically sdf means an
immigration officer or a police officer;

“police officer” means a member of the States o$&g Police Force;

“United Kingdom passport” means a current passpstted by —
(@) the Government of the United Kingdom;

(b) the Lieutenant-Governor of any of the Chanskrds or the Isle
of Man; or

(c) the Government of any territory which is forettime being a
British overseas territory within the meaning ofe tiBritish
Nationality Act 1981.

In this Law, reference to forging a passportiocument means making a
false passport or document with the intention thahall be used as
genuine.

2 Offence of false application for a passport

(1)

)

®3)

(4)

This Article applies where a person makes ormp@us to make an
application for the purpose of obtaining or reneyvan United Kingdom
passport.

Where this Article applies it is an offencetié person —

(@) knowingly or recklessly makes a false or midieg statement, or
a false or misleading representation;

(b) signs any document which the person knows tofdiee in a
material particular or to contain a material onugsi

(c) knowingly or recklessly alters or falsifies ashycument;

(d) utters a forged passport or produces or fuessiny document, or
a copy of any document, which the person knowsttatse in any
material particular or forged.

For the purpose of proving that an offence untiess Article has been
committed, it does not matter whether the applcain question is for a
United Kingdom passport for the use of the persbarged with the
offence or for the use of any other person.

A person guilty of an offence under this Amickhall be liable to
imprisonment for a term of 2 years and a fine.

3 Other offences of forgery relating to passports

(1) A person shall be guilty of an offence if, fory purpose, the person —
(a) forges a passport or utters a forged passport;
(b)  knowingly or recklessly purchases or receiveforged passport
from any other person;
(c)  knowingly or recklessly possesses a forgedpuats
Page - 12 States &
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Draft Passports (False Statements and Forgerygeider

Law 201-

Article 4

(2)

A person guilty of an offence under this Amickhall be liable to
imprisonment for a term of 2 years and a fine.

4 Powersof arrest and detention: general

(1)

)

®3)

(4)

()

If an officer has reasonable grounds to susypkat a person has
committed or attempted to commit an offence unddick 2 or 3, the
officer may —

(a) detain the person for questioning with a view ascertaining
whether or not an offence has been committed,;

(b) arrest the person without warrant.

A person detained under paragraph (1)(a) mayealetained at a place
other than a police station or a customs office afoy continuous period
lasting longer than 6 hours.

Powers conferred on an officer by this Law additional to and shall not
affect any powers which the officer has at custgntaw or by virtue of
any other enactment.

Nothing in this Law shall be construed as coirig on an immigration
officer any power —

(a) tocharge a person with any offence; nor
(b) to detain a person except in accordance withAHicle.

The Police Procedures and Criminal Evidencep(i&éption to Customs

and Excise) (Jersey) Order 20G&hall apply in relation to detention or
arrest of a person by an immigration officer untlés Article as it does

in relation to detention or arrest of a persont®yAgent of the Impbts or
an officer of the Impéts.

5 Entry to premises and search of premises before arrest

(1) If the Bailiff is satisfied, on an applicationade by an officer, that there
are reasonable grounds to believe that —
(@) an offence under Article 2 or 3 has been coteuahjt
(b) there is, on premises specified in the appboatmaterial which is
likely to be of substantial value (whether by itsml together with
other material) to the investigation of such areoéfe;
(c) the material is likely to be relevant evidermgel does not consist
of or include items subject to legal privilege; and
(d) any of the conditions in paragraph (2) is flgfi,
the Bailiff may issue a warrant authorizing an @dfi to enter and search
the specified premises.
(2) The conditions mentioned in paragraph (1)(d)taat —
(@) it is not practicable to communicate with argrgon entitled to
grant entry to the premises;
States & Page - 13
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Draft Passports (False Statements and Forgenge

Article 6 Law 201-
(b) it is practicable to communicate with a persoritled to grant
entry to the premises, but not practicable to comipate with any

person entitled to grant access to the material;

(c) entry to the premises will not be granted umles warrant is
produced;

(d) the purpose of a search would be frustratesedously prejudiced
unless an officer arriving at the premises coulcliee immediate
entry to them.

(3) An officer may seize and retain any material ¥ehich a search is
authorized under this Article.
(4) Entry to or search of any premises by an imatign officer under a

warrant is not lawful unless it complies with Atés 8 and 9 of this Law.

6 Entry and search without warrant: powers of immigration officer

(1)

)

®3)

(4)

®)

This Article applies where a person (“D”) —
(a) is arrested for an offence under Article 2 ;0013

(b) is detained for questioning in respect of sacloffence,
at a place other than a police station or a custifite.

Subject to paragraph (3), an officer may ered search for relevant
evidence any premises in which D was when arrestedhs immediately
before being arrested.

The power in paragraph (2) may be exercisedrbymmigration officer
only if a senior officer has authorized its exegdis writing, having been
satisfied that —

(@) there are reasonable grounds to believe thexetls relevant
evidence on the premises; and

(b) the search is reasonably required for the mepaf discovering
such evidence.

An officer searching premises under this Adticday seize and retain any
material which the officer reasonably believes¢adlevant evidence.

In this Article —

“relevant evidence” means evidence relating toafience in respect of
which D is arrested or detained, which does nosisbrof items subject
to legal privilege; and

“senior officer” means an immigration officer naglbw the rank of chief
immigration officer.

7 Seized material: access and copying

(1) This Article applies where an officer has sdiamd retained any material
under Article 5(3) or Article 6(4).
(2) A person who —
(a) isthe occupier of the premises where the nahteas seized; or
Page - 14 States &
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Draft Passports (False Statements and Forgerygeider

Law 201-

Article 8

®3)

(4)

()

(b) had control or custody of the material immeeliatefore it was
seized,

may request a record, photograph or copy of thesmadt or to have
access to the material for the purpose of photdgngpor copying it.

An officer who receives a request for a recofdseized material must
provide the record to the person making the requwékin a reasonable
time.

An officer who receives a request for a phaapdr or copy of, or for
access to, seized material must, within a reasernabé —

(a) arrange for the person making the request t@ lacess to the
material for the purpose of photographing or cogyime material
under the supervision of an immigration officerappolice officer;
or

(b) arrange for the material to be photographecdopied, and provide
the photograph or copy to the person making theasig

Nothing in this Article imposes any duty toarge for access to, or the
supply of a photograph or copy of, any material reh¢here are
reasonable grounds to suspect that doing so woejddice —

(a) the exercise of any functions in connectiorhwihich the material
was seized; or

(b) an investigation being conducted or criminabgaedings being
brought under this Law.

8 Sear ch warrants; safeguards

(1)

)

®3)
(4)

()
(6)

An application for a warrant may be made by#iter ex parteand shall
be supported by an information in writing, ideniiy —

(@) the premises to be entered and searched; and
(b) so far as practicable, the material to be sbugh

The officer who makes the application shallvegrson oath any question
asked by the Bailiff when hearing the application.

A warrant shall authorize entry on one occasioly.

A warrant shall specify —

(@) thatitis issued under Article 5 of this Law;

(b) the date on which it is issued;

(c) the premises to be entered and searched;

(d) sofar as practicable, the material to be sbugh

A warrant may authorize persons to accompaeyfficer executing it.

Two copies, which must be clearly identifiedsash, shall be made of a
warrant issued under this Law.

9 Execution of warrant by immigration officer

(1)

A warrant may be executed by any immigratidicef.
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Draft Passports (False Statements and Forgenge
Article 10 Law 201-

(2) Entry and search under a warrant must takeeplac
(@)  within one month from the date of issue ofweerant;

(b) at a reasonable hour, unless it appears tofffeer executing the
warrant that compliance with this requirement wofnlstrate the
purpose of a search authorized by the warrant; and

(c) only to the extent required for the purposevitaich the warrant is
issued.
(3) If, at the time when the officer seeks to exedhe warrant, any person is
present on the premises to which the warrant apple officer must —

(a) produce identification showing that he or skean immigration
officer; and

(b)  show the person the warrant and provide thequmewith a copy of
it.
(4) If there is no person present on the premides appears to the officer to

be in occupation or control of the premises, tHeef shall leave a copy
of the warrant displayed in a prominent place angremises.

(5) The officer executing the warrant must make emgorsement on the
warrant stating —

(@) whether the material sought was found;
(b) if so, whether any material was seized; and
(c) if so, a description of the material.

(6) A warrant which has been executed, or a warnrith has not been
executed within the time authorized by paragraptajZor its execution,
must be returned to the Bailiff's Secretary.

(7) A warrant returned under paragraph (6) shaltdtained by the Bailiff's
Secretary for 12 months beginning with the datésofeturn; and during
that period the occupier of premises to which tlaerant applies shall, on
S0 requesting, be permitted to inspect the warrant.

10 Citation and commencement

This Law may be cited as the Passports (Falserseatts and Forgery) (Jersey)
Law 201-, and shall come into force 7 days afténdpecgistered.
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Draft Passports (False Statements and Forgerygeider

Law 201- Endnotes
! chapter 21.700

2 chapter 23.750.10
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