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Introduction

The Health, Social Security and Housing ScyuBianel is comprised of the
following members —

Deputy K.L. Moore of St. Peter, Chairman
Deputy J.G. Reed of St. Ouen, Vice-Chairman
Deputy J.A. Hilton of St. Helier.

The Review Adviser is Debbie Larner, Head of Preifasal Practice at the
Chartered Institute of Housing, in conjunction withthony Collins Solicitors
LLP.

The Chartered Institute of Housing (CIH) is titefessional organisation for
people who work in housing. Its purpose is to masé@mnthe contribution
housing professionals make to the well-being of momities. The CIH has
20,000 members across the UK and overseas workinga irange of
organisations — including housing associationsalleathorities, arm’s length
management organisations, the private sector amchéidnal institutions.

Debbie Larner is head of professional pracitatie CIH. Since starting out as
a housing administration assistant 20 years agolLaviser's career has
spanned the housing association and local authegitiors. She is also a lead
officer on the CIH’s equality and diversity steeyigroup.

Anthony Collins Solicitors LLP has the largspecialist team of any law firm
outside of London with regard to advising over 2@tdlords in the Social
Housing Sector, including housing associations, A3dvand local authorities.
They advise on a range of issues, including govemmaand projects,
procurement and construction, housing litigatio amanagement, property
and development, employment and regulatory and aamignregeneration.
Experts are regularly invited to speak at nati@maiferences on a variety of
legal issues and also edit tBhartered Institute of Housingnline housing
manual.

Comments

This report sets out the work undertaken byHealth, Social Security and
Housing Scrutiny Panel on theraft Social Housing (Transfer) (Jersey)
Law 201-.

This represents a continuation of Scrutiny’sknia this area. In May 2012,
the Health, Social Security and Housing Scrutinyb-8anel, under the
Chairmanship of Deputy K.L. Moore of St. Peter, &rega Review of the
Housing Transformation Programme as set out in/P033, The Reform of
Social Housing

It engaged an adviser, Ms. Abigail Davies, stssit Director of Policy and
Practice at the Chartered Institute of Housingstist with that work. On 15th
April 2013 the Panel presente®.R.6/2013: Housing Transformation
Programme Reviewyhich made a full appraisal of the proposals tagfarm
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Jersey’s social housing sector and the social,@oanand financial impact.
The report was intended to provide States Membéifs wformed analysis
ahead of the debate on the Proposition.

Following the adoption of P.33/2013 in May 2018 Panel received an
initial draft of theSocial Housing (Transfer) (Jersey) Law 2@diich outlined
a legal framework for the transfer of Jersey’s alohbusing stock to a new
Housing Company owned by the States of Jersey.

After careful consideration, the Panel agrekdt tthe most appropriate
approach to its Review would be to produce commeéntduding a report
produced by an individual with expertise in theaaoé the laws relating to
social housing. Through its previous adviser at @teartered Institute of
Housing, the Panel was directed to Ms Debbie Latdead of Practice. This
was determined to be the best format to informeStddembers ahead of the
debate on the draft legislation, given its spengtiure and complexity. The
Panel was therefore very pleased to be able taedioe services of Anthony
Collins Solicitors LLP through the Chartered Ingit of Housing to assist us
with this Review, an organisation offering consat#e expertise in this area.

On 8th July 2013 the Panel received a shorlysisaby Anthony Collins
Solicitors LLP of the draft legislatioséeAppendix 1).

This highlighted several key issues with thaftdegislation, including a lack
of clarity over whether the HC would have charitaltatus, which in the
advisers’ opinion would be of benefit to both th€ Hnd the States of Jersey.
Representation of the States at Board level wasratsbommended as a means
of protecting the States’ interests. Comment waso ahade about the
requirement for sufficient comfort to cover incredspension contributions
arising after transfer.

The adviser’s overall conclusion was that whitonstituting the new HC as
a company limited by guarantee is reasonably sinfglen a governance
perspective and fits well with the ethos of a not profit housing
associatiofi, the draft legislation would benefit from cladfition and
expansion under certain Articles. It was also ndtet some of this detail
could be covered by Regulations brought forwaral later date.

The Panel subsequently shared these findingstixé Minister for Housing
and his Department, and a response was receive@lharsday 11th July
(seeAppendix 2). In his response, the Minister welcomed the contsméom
the Panel's adviser agénerally very positive... the points made in respé
the Draft Law are helpful and constructite

The Panel welcomes the findings of the adviserthe draft Law and is
grateful for the Minister's swift response on thaints raised. However, the
Minister should note that there are certain outitapareas highlighted by the
adviser, and the Panel recommends that theseame fyirther consideration.

In particular, the Panel shared the adviseoscerns about risks to the
Housing Company’s Business Case arising out oftthesference of the
pension deficit. The Minister's response indicathat within P.33/2013
“[pension deficit costs] will be subject to reviewdaonfirmation within a
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Final Business Case at the point transfer is recemhed to the Stat&$ The
Panel is not clear as to whether updated informatéating to these costs
within the Final Business Case has been made biaiédhead of the debate,
and if not, urges the Minister to do so.

The Panel also supports the adviser’s view"ihgortant protection for the
States is a right to sit on the Board of Managemant count towards the
guorum of Board meetingsThe Minister has indicated that representatibn o
the States of Jersey at Board level of the new iHguSompany will be via
one Director nominated by the Minister for Treasand Resources, and the
Panel considers that the selection and recruitroemhis individual will be
integral to ensuring that strong and accountalbhslito the States are
maintained during the operation of the Housing Canyp

Finally, the Panel strongly urges the Minister bring forward more
information about due diligence that has been edrout to identify and deal
with any liabilities inherent in the transfer preseThe adviser identified that
the omission within the Draft Law of the requirerhdén carry out due
diligence could have a potentially “catastrophicipact on the business plan
of the Housing Company, if unknown liabilities [$u@as a significant
environmental clean-up cost, breach of existing roencial contracts or an
employment related claim] are transferred to ite Minister assures the Panel
that ‘regulations to effect the transfer of immovableegswill include full
details of titles and demise extends together widns and the Panel
considers that this information should be madelabks as soon as possible.

The Panel congratulates the Minister and kisdltment on the draft Law and
urges him to consider the issues raised here dbitigthe debate and in the
preparation of future draft Regulations.

Statement under Standing Order 37A [Presentation ofcomment relating to a
proposition]

Due to unforeseen circumstances, the Panel onlysiggd of the adviser briefing on
Tuesday 8th July. This subsequently affected thelPaability to produce comments
and also to seek a response from the Minister &arsihg within the time limit set.

! The Reform of Social Housing (P.33/2013), p.5%ageaph 5.20

Page -4

P.63/2013 Com.



APPENDIX 1

States of Jersey: draft Social Housing (Transfer)

(Jersey) Law 201

Background

The following briefing has been complied by Anthony Colling Solicitors for the Health, Social Security and Housing
Serutiny Panel. It provides advice and guidance on the draft legislation which will establish a new housing company
to take a transfer of all of the social housing stock owned by the States,

Context

The new housing company (HC) will be a company limited by guarantee and the States of Jersey will be the sole
guarantor member. The new HC will have its own Board which will deal with the day to day management of the HC.
There is a robust business plan which is being prepared with the assistance of UK consultants and which has been
praperly stress tested. The business plan is reasonably cautious and leaves some headroom Tor unexpected changes.
At this stage, the funding of the new HC is anticipated to be from rents and an agreed level of sales, with two loans
from the States of lersay, at reasonable interest rates, reflecting the rates the States of Jersey itself can borrow at.

Briefing Report

. Constituting the new HC as a company limited by guarantee Is reasonably simple from a governance
perspective and fits well with the ethos of a not for profit housing association. There is no reference within
the draft legisiation to whether or not the HC should or might be charitable. We assume that this is not
going to be the case, but this may be something that would be of benefit to the HC, if not the States of
Jersey Treasury, Unfortunately our knowledge of lersey law does not extend to whether this is an issue, but
It may be worth the Scrutiny Panel considering whether charitability should be considered,

. Although the mechanism to transfer the property to the new HC Is by way of Regulations signed by the
Greffier of the States and registered in the Public Registry of Contracts, a concern is that the legislation
provides for all liabilities as well as assets to pass 10 the HC, This does not accord with the way housing stock
transfers are structured in the UK. Under UK law and practice, by using a warranty mechanism, residual
liabilitles remain with the transferring Councll. This means that any unknown or un-guantified liabllitles
remain with the transferar. The logic behind this is that transfer to the new HC is on the basis of a defined
business plan and If there Is, for instance, a significant environmental clean-up cost, breach of existing
commercial contracts or an employment related claim, the provisions of the business plan do not cover this
and so the business plan could be put at risk.

As a guarantor member, we would anticipate that the limit of the States of Jersey's liability will be a nominal
£1 and so without warranty or indemnity provisions being put in place whereby the States of Jersey stand
behind the HC, the HC could be at risk.

The Articles

In particular, the following Articles may be useful to explore in more detail with the Seruting Panel:

. Article 2 [5). This Article states that the power to vote on a resolution to wind up the HC may only be
exercised by the States, but it might be worth expanding this Article to say whether the States has the

absolute discretion to decide to do this, whether this should be on the recommendation of the Board and,
crucially, what happens to the assets if the HC is wound up.

Learn with us. improve with us. Influence with us, | www.cih.org
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States of Jersey: draft Social Housing (Transfer)

(Jersey) Law 201

In the UK, there is no mechanism for housing assets to transfer back to the transferor once transfer has
taken place, and we are unsure whether this s something that the States is envisaging could happen in
Jersey. If that is the case, we would recommend that it is set out in detail within the Law,

Within Article 2, we would recommend that there is some reference to representation of the States at Board
lewel, if this is not covered elsewhere in the Regulations and the draft constitution of the new HC. important
protection for the States is a right to sit on the Board of Management, and count towards the guarum of
Board meetings,

. Article 4 [3). It Is unclear precisely what this draft Article is anticipating and it may require expansion or
clarification.

. Article 6. As mentioned above, the mechanism for transferring all of the States assets, staff and Habilities is
reasonably straightforward and is akin to a transfer of engagements between Industrial and Provident
Societies in the UK (as set out in the industrial and Provident Socleties Act 1265), The transfer mechanism,
although simple, does mean that the assets transfer can be done without the need for the States to carry out
any due diligence. Although this means that resources are not spent doing this, It alse means that any
liabilities which could be identified and dealt with during a due diligence process remain “live”. This, again
as mentioned above, potentially could have a catastrophic impact on the business plan of the HC if unknown
liabilities are transferred to it

. Article & (3) has the effect of making the pension scheme for the transferring staff fully funded as at the date
of transfer. This has caused difficulties in some UK transfers particularly around the time of the credit
crunch, but we assurme that sufficient comfort to cover increased pensian contributions as a result of rises or
falls in the value of the fund |s factored Inta the HC's draft business plan.

General

The following more general Issues were noted during consideration of the draft legislation . However, these may be
covered in the Regulations and do not need to be covered in the legislation itself:

. Consultation with tenants and testing tenants opinion, Are the States intending to simply carry out the
transfer or gauge the opinion of its tenants and only carry out the transfer if tenants are in favour — akin to
the ballot process in UK transfers?

. The housing management provisions — L.e. a new form of tenancy agreement and a preserved right to buy -
these will need to be considered, but again they might be covered in the Regulations.

. Although the mechanism for transferring assets to the new HC is reasonably straightforward, the States still
need to be clear exactly what s being transferred and the HC will nead to know exactly which assets it
receives. A clear set of plans of the land, particularly, is a cornerstone of the transfer process and will be
crucial for the HC in future if it does look to obtain bank finance as opposed to finance from the States.

Learn with us. Improve with us. Influence with us, | www.cih.org _
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APPENDIX 2

Briefing Paper on the Draft Social Housing (Transfe) (Jersey) Law 201-
issued by the Health, Social Security and Housingc8itiny Panel
on 10th July 2013 for Ministerial Response on 11thuly 2013

MINISTER’'S RESPONSE
Introduction

The briefing paper prepared by Anthony Collins 8tidrs was only made available to
the Minister on 10th July 2013. This has allowes$lthan 24 hours for the Minister to
consider the comments and submit a response.

The Minister is pleased that the comments fromPheel’'s adviser are generally very
positive and that the points made in respect of Ehmaft Law are helpful and
constructive.

Each of the points raised are answered in the arderhich they are raised in the
adviser’s paper.

Briefing Report

* The suggestion about Charitable Status is noteditaisdpresumed that this
refers to the benefits for the Company in respéceaducing potential Income
Tax liabilities. The Adviser may not have been awtdrat as a wholly States-
owned company, the new Housing entity would be eteth from the
payment of Income Tax. This was set out on pageB%.33/2013 at
paragraph 3.65, where it is made clear thdie tax position of the Housing
Company in relation to the Income Tax (Jersey) 18@&1 has been discussed
with the Income Tax Department. Representativesthef Income Tax
Department have stated that as long as the Compasywholly owned by the
States, it would benefit from a miscellaneous exempnder the Law as
detailed in Article 115(c), namely “Exemption fromcome tax shall be
granted in respect of any income derived by theeStdrom their own
property”. This exemption would apply to both rdntacome and other
associated income generated from the ownershipegptoperties.’

It is also clear that the Charities Commissionhie UK has recently warned
Registered Social Landlords in the UK that the¥ fssing their charitable
status if they adopt the proposed new 80% affosdadaht policy and this is
seen as not being charitablgtp://www.insidehousing.co.uk/news/housing-
management/associations-face-losing-charity-s&6t4019.article

» ltis not quite the case that ‘the legislation pdes for all liabilities as well as
assets to transfer to the HC [Housing Companyltichr 4 actually allows for
the States to transfer what assets, liabilities rgiits it deems necessary to
transfer and which will be set out in Regulatiofbat having been said, the
points the adviser makes in respect of the trarsffassets and liabilities in
the UK are well understood and the principles hbeen followed. The
detailed arrangements will be set out in the rele\Regulations and in the
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contractual agreement between the States and theitgpCompany, which
will be developed in the event that the States@mpthe Draft Law.

The Articles

Article 2(5): These matters are understood and il set out in the relevant
Regulations. Specifically in relation to represéotaof the States on
the new Company Board; these proposals are sebroytage 34 of
P.33/2013 and specifically in paragraph 3.41, wheie made clear
that'............... The new Company’s Board would compriseah ¢bt
6 Non-Executive Directors; 3 of whom would be iretefent
Directors, 2 Tenant Directors and one Director noated by the
Minister for Treasury and Resources.’

Article 4(3):  Article 4(3) exists to deal with thmotential issues of residual liability
identified by the adviser in bullet-point 2 of ht®mments on the
briefing paper, amongst other things. It allowsdorery wide range of
circumstances and is beneficial for both the Compzard the States.

Article 6: Appropriate due diligence is being cadiout. The Regulations to
effect the transfer of immovable assets will ineéudll details of titles
and demise extents together with plans.

Article 8(3): The approach to the pension defigisét out on page 55 of P.33/2013
at paragraph 5.20, and subject to confirmation iwitthe Final
Business Case, it is anticipated that the Housiom@any’'s business
plan does have adequate provision for pensiorectiatters.

General

* The creation of the wholly States-owned Housing @any to manage the
States stock means that the assets remain in thlbwwnership of the
States. There is not the extent of ownership chaongemon with Large Scale
Voluntary Transfer (LSVT) arrangements in the UKemh a tenant ballot
would be necessary. As no such change in overalkeoship is proposed for
Jersey, no ballot will be held.

 There is no Right-to-Buy to be preserved, as thghRio-Buy Scheme
established in the UK does not extend to Jerseynawdr has. There is no
Jersey equivalent. Existing tenants will not beuneggl to sign new tenancies.
Existing tenants will continue to enjoy their eiigt terms and conditions of
tenancy, a matter which will be set out as a reguént in the contractual
agreement between the States and the Housing Cgmpan

» As already mentioned, the Regulations to effecttthasfer of immovable
assets will include full details of titles and demiextents, together with plans.

Deputy A.K.F. Green of St. Helier, M.B.E.
Minister for Housing
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