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REPORT
Introduction

During early 2010, the Minister for Planning andvEonment and the Chief
Executive Officer for Planning and Environment -wnknown as the Department of
the Environment — have become concerned over @ipert lack of consistency of
approach being taken within the Development Corsteovice. Incidences highlighted
included a lack of a standard approach in the dissoditions by officers, queries
over the consistency of recommendations by offi@gainst approved policy, and
concerns over how officers communicate with applisaver process and outcome.

The situation was exacerbated by a recently pudisBommittee of Inquiry report
into one specific planning case which had beeningnfrom 2005, and which had
also called into question processes and protogasating over that time.

The Process Improvement Programme (PIP) was corniomés in the context of
essential CSR cuts over the coming years and imethiisation that if Planning is to
continue to deliver good buildings and protect émvironment, it is essential that
services can be provided at a lower cost throughgss efficiencies.

The aim of the PIP was to audit all current develept control planning processes
and procedures in connection with the processinglafning applications, and to
deliver more robust procedures, eliminate unnecgssacesses and effort, streamline
the service, extend exempted development and sameyn

Section 8 of the final report addressed issuesdieacttly pertain to States Members,
in particular the Planning Applications Panel (PARY the Minister for Planning and
Environment. In response to the report, the Miniateswered a written question in the
States on 18th January 2011, part of which stated —

“The second section (of the report) deals with nece@ndations for change in
the mechanisms of determination. In this area kcanterned that we need to
fully respect the very special nature of the exgtimhs of Islanders in respect
of the determination of planning applications. Rartnore Islanders have a
justifiable expectation to have direct access ® Minister who is after all
responsible for all decisions emerging from the &epent. | believe that a
wider group of politicians needs to examine theorep recommendations in
this area and determine the best method of cha@gasequently | have
decided to establish a small group of politiciansconsider the reports
recommendations in this area and work will begirthe next few weeks. |
will not take a personal role in the Group as itllwbe making
recommendations about my role. It will be chairgdtte Assistant Minister
for Planning and Environment who will be pleaseddoeive expressions of
interest from Members who would like to play a rmigoarticipating.”

Following this response, a Group was convened tsider the recommendations of
the report as follows —

. Deputy R.C. Duhamel of St. Saviour (Chairman)
. Deputy of St. Peter

. Senator F. du H. Le Gresley

. Deputy R.G. Le Hérissier of St. Saviour.
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Their Terms of Reference were agreed as —

. To examine, consider and comment on the recommiengaivhich
involve States Members — the Minister and Assishintister(s) and
Planning Application Panel (PAP) Members — of thev&opment
Control Process Improvement Programme (PIP) repaduced by
POS Ltd. in December 2010.

. Those recommendations are included in Section thefreport and
also include recommendations at paragraph 4.100.

. The Group would also like to view and make commemsthe
structure of the Process Manual that was identdigtbeing important
by the report.

. To report back to the Minister for Planning and Emwment in a
written format the findings in relation to the remmendations, and
where appropriate suggest actions that may addritsse
recommendations, and to request the Minister tortep the States
on the basis of the Group’s findings.

. To finalise any report before the end of May 2011.

The Group met a total of 4 times and from the dutletermined that the relevant
recommendations that accorded with their Terms efefence fell under 4 main
headings. These were —

Planning Applications Panel
Ministerial Decisions

Ministerial pre-application advice
Appeals against decisions.

PN

The Group Members felt that with one past Membenthaf Island Development

Committee (IDC) (Deputy R.C. Duhamel of St. Savjpane very recent member of
PAP (the Deputy of St. Peter), and at the timeardlising their report a new member
of PAP (Senator F. du H. Le Gresley), that they ewvdrappy to work on their

recommendations without referring directly to otistates Members. However, the
Group did meet with the Planning Applications Paatethe conclusion of their work

and shared their broad findings with the Panel. Hamel indicated that they
concurred with those broad findings and made aestign over the functioning of the
Panel which has been incorporated into this report.
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COMMENTS ON THE RECOMMENDATIONS
The comments are ordered in the references idemhtify the PIP report.
Planning Application Panel Protocols

Prior to turning to the recommendations made in BB report relevant to the
functioning of the Planning Applications Panel (BAlRe Group would like to make a
comment on the context of the role of PAP.

Firstly, and most importantly, there is no equiwalef PAP in any other part of the
States machinery. Members of PAP are charged wstthdrging a statutory function
in determining planning applications and exercidingt function in some 200 cases
each year. Consideration of applications takesepila@ formal and public arena with
all the decisions, comments and actions of the IRgpen to direct public scrutiny.
There is no suggestion from the Group that thesngements should change, as it
represents an appropriate and proportionate ftudti determining applications that
attract public interest. However, it is only fain acknowledge how unique this
situation is and recognise the circumstances wiilinith PAP operates.

Secondly, notwithstanding policy advice there wélways be an element of
subjectivity in considering and determining plargpapplications. PAP will always be
open to accusations of making the wrong decisionstle basis of subjective
arguments, but this is unavoidable in the contéxéame of the decisions they are
required to make. PAP do make their decisions tighbest of intentions and on the
basis of all the information that is available herm.

“Site Visits

4.100 Revise para. 11 of the PAP Code of Conduceflect the current
arrangements made for site visits.

The Code of Conduct was drawn up early in thedff@AP and has not been updated
to reflect actually how site visits occur. The Quomere content that the current actual
arrangements and that the Code of Conduct shoubihtended as follows to reflect
current practice —

. Applications that are considered to be worthy @ita visit, so as to
fully understand their context, will be identifistiortly after the PAP
Agenda is finalized. Often in conjunction with tlair of PAP, a
site visit schedule shall be drawn up and the i8siindertaken in the
days immediately preceding the Panel meeting.

. If during consideration by PAP of an item relatioga site which has
not been visited it becomes apparent that a sis@ would be
beneficial, then the item can be deferred by theePfor a visit prior
to the next available meeting.

Members’ training should reinforce the purpose i€ sisits, which are solely
intended to familiarise the Members with the sitermpto formal consideration.
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“4.101 Regularly review the conduct of site visits dénsure that no
impression of pre-emption of the decision is taken.

Members’ training should reinforce the behavioutsinh a site visit, namely that
specific merits of the case — and intentions ofigles-making — should not be
specifically discussed, either within PAP itselfwdth anyone present on the site.

“8.13 PAP should be asked to determine most comiavepplications. It
should be able to make a decision on all applic&i@ther than a
major proposal of Island wide significance, or grsficant proposal
on which the Minister has published or recorded istirial pre
application guidance, or any proposal not in accande with the
Island Plan’

PAP should be the primary political decision-makiiogum in relation to planning

applications. Only in cases where there is a ngggimificant departure from the Island
Plan or the application is considered to be ohidlavide significance will the Minister

be expected to become involved in a decision.

“8.14 The Minister should retain reserve powers @termine applications
by exception when not in accordance with the Isl@teh and the
PAP are minded not to accept an officer recommeodgknown as
the cooling off period) as set out in Ministerialeaision
PE 2006/0012. (Substantial departures are requingdarticle 12 of
the Jersey (Planning and Building) Law 2(%)2] to be subject to a
public inquiry after which the Minister would regeia report from
the independent inquiry chairperson and issue dtamridecision?)

The Minister would retain reserve powers to inteeven applications which are not in
accordance with the Island Plan, and PAP are minugdto accept an Officer
recommendation.

“8.15 That training should be provided for any neembers of the PAP
and for all following the 2008ic] Island Plan’s* adoption, and the
issue of any new Ministerial guidance (see als@mmamendation for
including staff in such training in the Staff Senil

* this should be the 2011 Draft Island Plan

Training for PAP Members should form an integratt jwd their role. Training should
include broad planning principles that underpin #estem, along with specific
training/discussion about new policies, Supplemgnflanning Guidance (SPG),
appeals and Royal Court decisions.

An introductory training session should be introgtliand all new Members of the
Panel should attend. There should also be regpldatas for all Panel Members of
any relevant information.

Training should be provided in-house so as to ceftbe Jersey perspective, but
advantage should be taken of professional bodieshwimay be able to provide
resources.
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“8.16 The 2007 PAP Code of Conduct should be amendedmit
references to possible PAP discussions with appig;aand to update
the site visit procedures section to reflect PA#e sisits which now
take place before the Panel meetifigs.

See 4.100 above.

“8.17 Where a Member of PAP is conflicted it wilsiasthe public if the
Member explains this when withdrawing from the Péoethat item.
This will pass a clear message about standardslaidhviour to any
public present and ensure that there is no miswtdading or
perceived of lack of interest on the Member’s part.

Paragraphs 22-24 and 27-28 of the Members’ Codéoofluct for Development

Control (October 2007) relates to the declaratibrinterests by Panel Members in
considering planning applications. In the main,stladvice follows the States
Members’ Code of Conduct in declaring an interdstwever, the declaration does not
address any potential or possible perception gligigal interest by PAP Members
when considering applications from within their ofRarish or District.

So as to avoid any potential impression of confiicts recommended that any PAP
Member representing a Parish/District which thgyresent shall withdraw from PAP
for the consideration of that item. Further the Ndem should not make any
representation in connection with an applicatiomcivlis to be considered by PAP.

This will allow Panel Members to be seen to be ndnm themselves as far as is
practicable from creating an impression that thayehany undue influence over the
determination of an application.

It would, however, involve ensuring that in thealyparishes — with a Connétable and
one Deputy — that both of those members shoulaihain PAP at the same time. To
do so would deprive the constituents of gainingtigal representation in connection
with an application.

In addition to the above issues, the group raisedgagestion in connection with the
make-up of PAP. The Group felt that there was &amt merit in having a Chair of
PAP who was not an Assistant Minister. The Chairulobe appointed by the
Minister, but in separating that role from Minigatror Assistant Ministerial office it
would help clearly define the roles of the Ministerd his/her Assistant(s) and PAP.
The Minister may wish to consider whether he wdikd his preferred candidate for
the role of Chair when he nominates Panel Membersapproval by the States
Assembly. This would mean that the Chair of PAP Moteceive a similar
endorsement of States Members as Scrutiny Pan@isCha

“8.18 If independent planning appeal arrangements @troduced (see
below), RfRs should be deleted from the delegaiimeement.

See Appeals commentary below.
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Ministerial Protocols
Ministerial pre-application role

“7.23 These are set out in the decision-making pobt@ection which
follows

This issue was addressed separately in conneciibnregcommendations concerned
with Ministerial Protocols as set out in paragrafl# to 8.44.

“8.40 Planning and Environment Minister roles indjog pre-application
discussions on major schemes and promoting develapno
implement the Island Plan for the benefit of Jersey be vital.
Departmental staff resources need to be harnessedigporting the
Minister in this role. To avoid unstructured appob&s and promote
transparent inclusive pre application discussiores @@mmend to the
Minister that for major sites —

. inclusive ministerial guidance is developed through
masterplans, planning and development briefs

. initial pre application meetings should always itwenofficers
and the Minister, in order that the Minister alwayms
appropriate officer advice available when first ahved in
any pre application meeting (even if this meansaging a
later meeting)

. a Ministerial guidance output is published follogiforums
or other appropriate consultation, for guidance PAP, the
public, and developers, and

. the Minister needs to refer other enquiries for omin
development to the officers to avoid getting dramto such
extensive involvement as previously and reduce the
unreasonable expectations on the Minister's timengnor
matters.

. To assist the Minister in changing expectationsgraposed
Code needs to make it clear that the Minister wauity be
expected to engage in pre-application discussiamsninor
applications if asked to do so by the Chief Exeeu@fficer,
Director or by an Assistant Directdr.

The suggested protocol from PIP (see Appendixigrdport) appears fit for purpose
in that it sets a framework that is practical immtg of allowing pre-application

involvement by the Minister, but limiting in ternts the influence of the Minister

thereafter. The protocol sets out clear mechanaadfering advice and importantly

requires a public record to be kept of that advidgs public record would provide

transparency of process AND provide guidance tergblotential developers regarding
the same or even similar sites.

The Group feels that the Minister should move taliasuing briefing notes on sites
and pro-actively develop development strategies $tes/areas or types of
development. This is reflected in the current Dislind Plan.
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The protocol effectively means that whilst the Mter can offer pre-application
advice, he/she would only become involved in deiteimg applications if they were

contrary to advice, policies (such as a Departtwe fthe Island Plan) or of a scale
that indicated Island-wide significance. OtherwiB&P would determine applications
in the context of public advice, policies and guicka

“8.41 Planning and Environment Ministers should datee major
proposals of Island wide significance, or a sigrafit proposal on
which the Minister has published or recorded Mieigl pre
application guidance, or a major or substantial posal not in
accordance with the Island PI&n.

As indicated above, the introduction of the sugeggirotocol effectively means that
whilst the Minister can offer pre-application adwiche/she would only become
involved in determining applications if they werentrary to advice, policies (such as
a Departure form the Island Plan) or of a scalé itidicated Island-wide significance
or are in connection with previously published @carded Ministerial advice.

Otherwise, PAP would determine applications indbetext of public advice, policies

and guidance.

In considering an application the Minister shouwtdw the procedures that have been
adopted by PAP in terms of active consideration. ppesent, this involves the
presentation of an item by officers, listening épnesentations in connection with the
proposal and then allowing the applicant to malge®sentations. Questions could be
asked at each stage by the Minister to clarifyditgation if necessary. The Minister
should also consider maintaining current practiteagking at least 2 other States
Members — whether Assistant Minister(s) or PAP Merab- to sit with the Minister
in an advisory role.

“8.42 All other non delegated decisions should bdentgy the PAP.

This recommendation has already been acceptednsidaration of the PAP role
(see 8.13 above).

“8.43 The principles of a Ministerial Protocol or @® needed to give effect
to the above are set out in a draft template inéxR. They require:

. A clear indication in pre application meetings andtes of
meetings that the Minister is not making or pre-Bngp
decisions on applications.

. Officer presence in all pre application meetings eiesure
public notes of meetings are produced and actions o
negotiations following meetings are understood and
implemented by officers.

. An indication at any Hearing that any statementnafisterial
guidance, or other pre application advice has bgeen.

. an indication that a Minister has not predetermintbir
position when determining an application, or recitigm of
being conflicted and withdrawal.
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The Protocol as drafted in the PIP report is careid fit for purpose in this respect
and is a proposed process endorsed by the Group.

“8.44 The Commission for Architecture’s role shobkl recognised and
built in to pre application and application proceas a full consultee,
to ensure appropriate weight is given to its rec@ndations.

The Group recognised the potential importance efGommission for Architecture’s
advisory role, and in particular the fact that auld offer an independent source of
expertise for any States’ Member. The Group foresavole for the Commission
whereby it could advise on development briefs areh glans as envisaged by the
Draft Island Plan as well as individual buildings.

As to the role of the Commission as a full consulfer application and pre-
application advice, this appears to be happeninghas Commission’s role has
developed. This role can be formalised in the fmthing Development Control
Process Manual which would identify criteria andgasses for consultation.

Appeals

“8.62 Promote legislative amendments to introdugeeals into planning
merits and failure to determine an application thgh an
independent appeals commission or environmentahdivgpanel of
the Royal Court, and consider appropriate feesfteed the costs.

The Group consider that a Green Paper exploringprptfor an independent merits-
based planning appeals process should be brougkérid as soon as is practicable.
The Group noted that the recently published ‘Conmaitof Inquiry: Reg's Skips
Ltd. — Planning Applications — Second Report’ (R2881) made a similar
recommendation, as did a number of other reportslighed in recent years
(Committee of Inquiry into Fields 848, 851 and 8B&] Royal, St. Lawrence: Final
Report (R.101/2008) and the Review of Planning &uilding Functions by an
independent Planning Adviser, March 2006).

The Group wish to formally offer their collectiversices to the Minister for Planning
and Environment for the development of that GregpelP should the recommendation
be accepted.

Other Comments
Planning Applications Panel (PAP)

The Group shared their broad findings with PAPhatdonclusion of their work. PAP
indicated agreement with those broad findings aaltemed the comments regarding
their particular role in the process of determinagplications. PAP did ask that a
further 2 issues be highlighted in how they funttinotwithstanding Article 9A(7) of
the Planning and Building (Jersey) Law 2002 whitbves PAP to determine its own
procedures. That issue related to the process tifigvan relation to a planning
application being considered by PAP. There have laefew occasions where voting
on an application has resulted in stalemate withvbtes cast being tied. In other
circumstances it might be considered that the mgstdbte of the Chair would decide
the issue; however PAP felt that this should notHeecase in determining planning
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applications. If such a situation arose, PAP fiedtt tthe most appropriate course of
events would be for the application to be referiedhe Minister for consideration
and, if appropriate, determination.

The second issue related to the drawing-up of tAP Bgenda. There have been
circumstances where applications had been inclugiedtheir agenda and then
withdrawn immediately prior to the meeting. Thervé been various reasons why
this has occurred and invariably there have beearigty of peculiar circumstances
that have led to the situation. PAP felt that oaneapplication had been included on
an Agenda then it should remain to be consideredPBy. Any change in
circumstances could be reported to PAP in consideain application, but PAP felt
that they should not be denied the opportunityctes@er an application that had been
progressed so far as to be included on an Agenda.

Delegated Decisions

The PIP report makes the following recommendatianrélation to delegated
decisions —

“4.84 Levels of delegation should be reviewed towakhpplications to be
determined by officers when there are fewer thaeetfoutstanding
representations to which the officers have respdrate shown how
they have balanced those representations in theicistbn (not
necessarily resolved these representations)

The suggestion was made in the context of cuttmgndthe number of applications
that fell to be considered by PAP. The Minister eabtthe recommendation but
ultimately rejected it as he felt that there wasapectation that all applications with
outstanding and unresolved objections should be sidered by elected
representatives.

Members of the Group would like to reconsider tisisue at a future date when
information can be gathered that identifies how ynapplications of a similar nature
actually reach PAP. If it is a significant numbéen there may be some merit in
exploring a potential mechanism to allow speedysilgas that are in line with policy

other than their consideration by PAP. If the numbeelatively low then there is an
argument to retain the current system.

Exempt Development

Section 6 of the PIP report“Minor development: review of exempt development in
Jersey”— provided comment on the potential scale of rédncin the number of
applications through an extension of exempted dgveént. Exempted — or
permitted — development is development that haa gesnted planning permission by
virtue of the General Development Order and cowareks such as minor residential
extensions, domestic sheds and outbuildings, semaks to commercial buildings and
other similar modest and frequent types of develgm

There was a general conclusion, backed by somedfsprecommendations, that the
extent of development allowed by the General Dguaknt Order (GDO) was too
low and should be revised to allow more developn@iccur without the need for an
application for planning permission. This woulde#se burden on householders and
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businesses, and in turn reduce the number of apiplics required to be processed by
the Department. The PIP report suggests that ertertd exempted development
would be achieved through further amendments té’taening and Building (General
Development) (Jersey) Order 2008, or, preferabtyul®ers, by a revised consolidated
Order. Planning permission is deemed to be pemhitg Ministerial Order for
development set out in a Schedule to the Order.

The suggestion of altering this extent was echodte ‘Committee of Inquiry: Reg’s
Skips Ltd. — Planning Applications — Second Rep@t38/2011). Since receipt of the
PIP report, a revised GDO has been prepared. Thentitee of Inquiry had the
benefit of appraising themselves of the most repespposed changes and felt that the
changes dorfot go far enough to enable a sufficient reductionvorkload to be
achieved, let alone an appropriate regulatory lagag’. The Committee of Inquiry’s
report then goes on to sugge3“start things off, we recommend that the Minister
invites his recently formed Political Steering Gpoto report on the matter for the
(Environment) Scrutiny Panel’s benefit. This wouddour opinion be a very good
subject for what we understand could well be thatimtjuished new Group’s first
published report.”

The Group acknowledge this suggestion and wouldh wesconfirm to the Minister
that if he is so minded then they would undertéie task.

Development Control Process Manual

The third Term of Reference of the Group was toehan oversight of the proposed
Development Control Process Manual. Unfortunatelyring the timescale of the
Group’s existence and the desire to report on tRer&port as soon as possible, there
has not been an opportunity to present a comprateereport as to the progress of the
Manual. This work is in hand, and a working, but nromprehensive, copy of the
Manual will be available in the near future. Shotlld Group be asked to continue by
the Minister, this oversight role could be integthinto its function.

Conclusion

The Group concurred with the recommendations ofRHe report in relation to the
involvement of politicians in the development cohprocess and the determination of
planning applications. In particular, the Groug feht the introduction of a Protocol
that guided any Minister for Planning and Enviromién their involvement in
particular projects, either at pre-application stag in the process of determining an
application, would remove any opportunity for midarstandings about how
proposals should be considered and strengtherpaearecy and accountability.

The introduction of a Ministerial Protocol would derline the importance that PAP
carried in determining planning applications in aaufm that did not expose any
individual to particular pressures or expectatioasd by virtue of breadth of
membership would be viewed as a consensual or ityajdecision. Further, the
appointment of a Chair of PAP that was essent&tligorsed by the States Assembly
would introduce an element of support from the diegure as a whole to the PAP
structure.

In considering the PIP report and indeed the suls@dCommittee of Inquiry: Reg’s
Skips Ltd. — Planning Applications — Second Rep(Rt38/2011), the Group felt that

R.81/2011



12

there were still tasks to be pursued. Investigatimmo an independent merits-based
appeals process, reviewing exempt developmentstighvierseeing the establishment
of a process manual for planning applications aodsidering the structure and

provision of Member training are all tasks whictoshl be progressed. The Group
would be willing to continue with these tasks.
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APPENDIX

Template for Code of Conduct for Minister in Prepfipation and Application
determination

Pre-Application Role

The Minister should only be involved in pre-applioa discussions and guidance on
major proposals or proposals of Island-wide sigaifice, unless requested to become
involved by the officers. All pre-applications witMinisterial involvement should, in
every case —

* be with officers present

* be by appointment to allow time for preparation

* be with ministerial guidance, officer note of adv@nd/or conclusions sent to
proposer and recorded on file

» avoid lobbying and explain the Minister will not ladle to determine an
application on which lobbying has occurred

* include a statement in the note of the pre-apjtinatiscussion that the
Minister has not made or pre-empted any decisiothermpplication

* include a statement in the hearing report of thenidfier's recorded pre-
application advice or guidance and that the Minisigs not pre-determined
him or herself on the application.

If either of the last 2 bullet points cannot belied, then the Minister is conflicted
and should not determine the application.

The Minister should pass requests for advice aresgmtations on minor proposals to
the case officer without comment.

If pre-application discussion and guidance is efftillowing categories, either —

» asubstantial or major departure, or

» aproposal of Island-wide significance,

the Minister will publish guidance and make it palyl available as soon thereafter as
possible, following planning forums or other indespublic consultation.

If pre-application discussions or guidance are reffeon lesser applications, the
officers will record that advice and ensure it ihlicly available when any ensuing
application is submitted, and incorporated in tffecer report to a PAP or Ministerial

Hearing.
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Potential Interests and Pre-application and Applicéion Stages
If —

» there is a direct or indirect financial interestagorejudicial interest, or
» the Minister has been lobbied, or

» the Minister has been subject to personal appreach@ersonal interests he
or she would not be comfortable disclosing,

the Minister should regard him/herself as conftictm receipt of the application and
should not determine the application, to ensurelipumisconceptions of undue
influence do not arise.

If the Minister is conflicted, the PAP or Assistavitnister, subject to PAP Code of
Conduct, will be responsible for determining theidien.

Application Determination

The Minister should only use call-in powers exocemally. The exceptions will
normally be —

» Substantial departures from the Island Plan
* Proposals of Island-wide significance

* Proposals where there is published ministerial anuoe or recorded pre-
application advice for major proposals.

In all cases when the Minister does decide to adlerc procedures, the reasons for
the intervention will be publicly recorded, and apyoposed “call-in” will be
discussed with the officers prior to the Ministsing reserve call-in powers.

All applications determined by the Minister will lbetermined after a Public Inquiry
or Ministerial Hearing with the Minister supportdsy at least 2 Members. The
Members at a Ministerial Hearing need to allow H &xplanation of all material
considerations to be given by the presenting affiftdlowed by a full audible debate
to assist all those present to see how materiadiderations are being balanced and a
decision is made.

Full reasons for a decision should normally be giwrewriting, after the Hearing, as
part of the public record of the decision.

Where the Minister does not propose to follow @ficecommendations, then the
decision should be deferred to ensure a full recbrcbnsiderations and professional
advice on appropriate enforceable conditions osaes can be given to the Minister
and considered at a further Hearing or in a sulsgquritten Ministerial Decision.
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