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In accordance with the provisions of Article 16tbé Human Rights (Jersey) Law
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In the view of the Chief Minister the provisions tie Draft Criminal Justice

(Miscellaneous Provisions) (No. 3) (Jersey) Law-2@te compatible with the
Convention Rights.
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REPORT

I INTRODUCTORY

This projet de loiis concerned with several matters relating toléwe of evidence in
criminal proceedings before the Jersey courts.arbas covered are —

Corroboration in criminal proceedings

The proposal under this heading is to abolish remiales (which have long been
repealed in England and Wales, and in the othew@mependencies see further
below about the evidence of certain categories of winbeing corroborated, or
‘backed up’, by other separate evidence. The aglevategories of withesses are —

(a) a child;
(b) an accomplice;

(© a person — in practice, more often than natoaan — alleging that they are
the victim of a sexual offence.

The Bailiff or a Commissioner in the Royal Court,a case where evidence has been
given by any of the above, must always, when sumgmmto a jury, warn them that
it is dangerous to convict if that evidence hashean corroborated in some way.

The Jersey Law Commission has recommended abdishis automatic requirement.
Instead, in these cases, the position would b& @dl iother trialsj.e. the Bailiff or
Commissioner would required to use his or her digmn, when summing up to the
jury, as to whether or not they needed to be watnegeat any particular evidence
with caution.

The same reforms were effected in Guernsey —

(@) in relation to the evidence of children, by tAdministration of Justice
(Bailiwick of Guernsey) Law 1991;

(b) in relation to the evidence of accomplices dredevidence of complainants in
sexual offence cases, by the Criminal EvidenceMisdellaneous Provisions
(Bailiwick of Guernsey) Law, 2002.

The same reforms were effected in the Isle of Mginséction 56 of that Island’s
Criminal Justice Act 2001. Further detailed guidarbout the reforms under this
heading is offered at Sectidii\. below

Indecent photographs of children — evidence of age

Difficulty may sometimes arise in making a positidentification of an unknown
person, and hence of his or her age. The amendméhit case is designed to ensure
that a prosecution does not fail for the lack aflence of a child's age, by enabling
the question whether such a person is a child toree of fact based on inference
without any need for formal proof.

How this works in practice will be clear from therther detail contained under this
heading in SectiolB . below

! or to Jurats in a case without a jury
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Evidence by live TV links — Magistrate’s Court afalith Court

The proposal under this heading is to make it dlear evidence can be given in the
Magistrate’s Court and Youth Court through a ligievision link in the same was as it
can be in the Royal Court. An ambiguity was idéatifin the legislation governing
live TV links, and this amendment is remedial. Rartdetail about it is given in
SectionllC. below

Consequential, etc. amendments

These relate to certain provisions in tha (1895)modifiant le droit criminel These
are drafting, rather than substantive, adjustméhésdetail will be clear from reading
SectionlID. below

Il THE DETAIL OF THE REFORMS
A. Corroboration

A1  The recommendations of the Jersey Law Commissiere wublished in its
Report in May 2009 entitledCorroboration of Evidence in Criminal Tridl§Topic
Report No. 2/2009/TR]. The body of the Report cstissdf no more than 3 pages, and
a copy of it isattachedas anAppendix to this Report.

A.2  The proposed reform is brought against this bacakupto Existing customary
law requires the presiding judge in the Royal Caurelation to evidence —

(a) of children and
(b) of accomplices, and
(© of complainants in cases involving sexual offes)

to warn the jury that it is dangerous to convi& #tcused if the evidence of the child,
the accomplice, or the complainant (as the casebmaayas not been corroborated in
some way. This has a peculiar result as demondtbgt¢éhe following examples:

Example 1 A man is charged in the Royal Court with bregkamd entering. The
owner was on the premises when they were brokenantl she has identified the
accused as the man who forced his way into the ipesmin his summing up to the
jury, the Bailiff must decide, on his assessmerthefevidence as a whole, whether or
not to warn the jury to treat the owner’s evidendth caution.

Example 2 A man is charged in the Royal Court with bregkamd entering and
indecently assaulting the owner. The owner was haen gremises when they were
broken into and she has identified the accusetdeamtin who forced his way into the
premises and as the man who carried out the assatbkr. The Bailiffimustwarn the
jury in his summing up to treat the owner’s evidercinsofar as it alleges indecent
assault — with caution.

A.3 The standard directiéron corroboration evidence in cases of sexual offen
with appropriate adaptations to suit the circumstanof each case, would be on the
lines of: “Experience has shown that people who say that tefigamces have been
committed against them sometimes, and for a vadktgasons, tell lies. Such false
allegations are easy to make and frequently veffycdit to challenge, even by an
entirely innocent person. So it is dangerous tovanon the evidence of the

2 seeFerreira v Att. Gen. | 17 Jan 2003 | 2003 JLR Notg
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complainant alone unless it is corroborated, tratndependently confirmed, by other
evidence . .

A.4  Thus the present position is that if the evideigahat of a child or an
accomplice, or of a complainant in a sexual offem@se, the law deems it
automaticallydangerous for a jury to convict without corrob@aj no matter how
convincing the evidence and how strong the ovede for the prosecution may be.
This does not mean that the jury cannot still convut it does mean that they must
be told that it is dangerous to convict in suchesad they have not found
corroboration.

A5 In the Magistrate’s Court, where the Judge aldtse lse or she must keep in
mind — effectively must direct himself or herselinrrweighing the evidence that it is
dangerous to convict on the evidence of the comaldi accomplice or child alone
unless that evidence is independently confirmedthgr evidence.

A.6 In the courts in England and Wales corroboratiarnvngs are no longer
mandatory in relation to any particular evidenaed are a matter in respect of which
the trial judge must exercise discretion in hishar summing up. Amongst the
statutory provisions that brought about the reforrtinat country were —

. section 34 of the Criminal Justice Act 1988 (albolig the
requirement of corroboration for unsworn evidentehaldren); and

. sections 32 and 33 of the Criminal Justice andiP@der Act 1994
(abolishing corroboration rules and corroboratiequirements under
the Sexual Offences Act 1956).

A.7  The present position in Jersey in this respeatush the same as that which

prevailed in England and Wales before each of theve provisions was enacted.

Taking the 1994 Act, it removed the requirementjdioies to be given a corroboration

warning in relation to the evidence of accompliaed also in cases of alleged sexual
offences. It provided that:

“Any requirement whereby at a trial on indictmenisitobligatory for the
court to give the jury a warning about convictinget accused on the
uncorroborated evidence of a person merely becthateperson is —

(@) an alleged accomplice of the accused, or

(b) where the offence charged is a sexual offahegperson in respect of
whom it is alleged to have been committed,

is hereby abrogated.

A.8 In terms of what was required for magistrates’'renurovision was made as
follows:

“Any requirement that —
@) is applicable at the summary trial of a perdonan offence, and

(b) corresponds to the requirement mentioned in ssation (1)
above . . .,

is hereby abrogated.
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A.9 The draft Law (seéArticle 3— inserted draftArticle 14B would similarly
abrogate both the requirement to give corroboratramings in the Royal Court and
the corresponding requirement that governs the $fiege’s Court. This would result
in the matter being left to the discretion of tm@ltjudge. It would no longer be
deemechutomaticallydangerous to convict someone —

* on the evidence of the complainant alone in a aagalving a sexual
offence, or

» on the evidence only of an accomplice for any ebdffence, or

« on the evidence only of a child for any sort ofeoie.

A.10 Whether it would be dangerous to do so would beglvesl against all the
circumstances. To return to the examplesAig above, the outcome would be as
follows:

Example 1 A man is charged in the Royal Court with bregkamd entering. The
owner was on the premises when they were brokenantl she has identified the
accused as the man who forced his way into the ipesmin his summing up to the
jury, the Bailiff must decide, on his assessmerthefevidence as a whole, whether or
not to warn the jury to treat the owner’s evidendth caution.

Example 2 A man is charged in the Royal Court with bregkamd entering and
indecently assaulting the owner. The owner was haen gremises when they were
broken into and she has identified the accusetdeamtin who forced his way into the
premises and as the man who carried out the assatier. In his summing up to the
jury, the Bailiff must decide, on his assessmerthefevidence as a whole, whether or
not to warn the jury to treat the owner’s evidendt caution.

A.11 The reform would be effective only in relation toals or committal

proceedings that begin after the amending Law cantedorce. A trial or committal
proceedings that had already begun when the Lave ¢ata force would continue to
be governed by the existing ldw.

B. Indecent photographs of children — evidence gfea

B.1  The draft Law (sedrticle 2) amends the Protection of Children (Jersey) Law
1994 by inserting a newrticle 2Ato read as follows:

‘In proceedings under this Law relating to any inel@cphotograph of a child
a person is to be taken as having been a childrat material time if it
appears from the evidence as a whole that he omstsethen under the age of
16 years

B.2 Provision to this effect was made in the principalv as enacted, but was
inadvertently repealed by an amendment in 1998.the same as section 2(3) of the
Protection of Children Act 1978 of the United Kimgd, which provides that:

‘In proceedings under this Act relating to indecghotographs of children a
person is to be taken as having been a child atraaterial time if it appears
from the evidence as a whole that he was then uheéexge of 16

% SeeArticle 1(3)and, inArticle 3(2)— insertedArticle 14B(4)
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B.3  Section 2(3) addressed the difficulty of making @ositive identification of
an unknown person whose image may appear in agiago, and hence of his or her
age. It enabled the question whether such a pavasra child for the purposes of the
1978 Act to be one of fact based on inference witlamy need for formal proof. This
obviated the need for the prosecution to call ex@édence to establish age.

B.4 Here are examples of how this problem can arispractice, and how the
provision made by the drafirticle 2Ais able to address it:

Example 1 A man is charged with possession of indecent qiraphs of
children. The photographs have been downloaded W@amous websites the names of
which are indicative that they contain child porragghy. The subjects of the
photographs in question cannot be individually tdexd.

Example 2: A man is charged with making an indecent image child. He has
posed as a teenage boy and has contacted a youabpfeia a chat room. He has then
persuaded the female to pose naked in front of bcam. It is clear from the
recovered text that the female was under 16. Tlagénis no longer in existence.

B.5 In the above examples there is no direct evidefdbeoage of the subject of
the photographs and therefore the age of the ghildd need to be ascertained from
the evidence as a wholerticle 2Aenables that to be done.

C. Evidence by live TV links — Magistrate’s Couma Youth Court

C.1  Under this head, the draft Law seeks to remediffigudty identified by the
Royal Court with Part 10 of the Police Procedured &riminal Evidence (Jersey)
Law 2003, in particular Article 98(1).

C.2  With the leave of the court under Article 98(1yjdence of witnesses (other
than the accused) may be given through a live ig@@vlink in certain proceedings if
the witness is outside Jerseirticle 83(1) of the 2003 Law provides that P&t 1
‘applies in relation to an offence if... the accusedcommitted for trial, or
proceedings are instituted before the Royal Coartthe offence concernedrhis
appears to exclude the Magistrate’s Court frombiefit of Article 98(1) which was
not the intention when the Law was enacted.

C.3  The draft Law would repeal Article 98(1) and rexenit — see drafrticle 3—
asArticle 14A of the Criminal Justice (Evidence and Procedulejsgy) Law 1998;
and in so doing make it clear that thdicle applied with equal force to proceedings
before the Magistrate’s Court (including the Yo@burt).

D. Minor and consequential amendments

D.1 By way of incidental amendments, 2 short provision the Loi (1895)
modifiant le droit criminebre repealed (see dréfiticle 1(1)and(2)).

D.2  Theloi of 1895 was concerned principally with combatinggpitution and
associated offences against young women and girlicle 2 of the Loi contains the
statutory offence of unlawful sexual intercours¢hwa girl under the age of 13. That
Article goes on — in its second paragraph — to lentite court to receive the evidence
of a child even if the child does not understarerthture of an oath, provided that the
child understands the requirement to tell the truth

D.3 That test was, however, superseded by Article &hef Criminal Justice
(Evidence of Children) (Jersey) Law 2002 which neguires the evidence of a child
under 14 to be given unsworn, and to be receivetidygourt unlesst‘appears to the
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court that the child is incapable of giving intgilble testimon¥ The provision in
Article 2 (2nd paragraph) of theoi should really have been repealed consequentially
when this was enacted. The draft Law would theeefemedy what appears to have
been an oversight when the 2002 Law was passed.

D.4  Article 3 of the 1899 0i requires corroboration of the testimony of a seng|
witness for a conviction of certain of the offenagsder thelLoi. This requirement
would be repealed consequentially upon the refoutlined underlAl. to 1A11.
above of the Law relating to corroboration.

11 CONCLUSION

The proposed reforms in this draft Law are not gtdo be controversial. The reform
regarding the Law of corroboration would implemanecommendation of the Jersey
Law Commission, and is generally accepted by thatsand the legal profession as
consistent with the norms of other similar legaigdictions.

The amendment regarding evidence in cases of intigd®tographs of children is
important for the prosecution of such cases, aghisssentially remedial provision in
any event. Similarly in relation to clarifying tip@sition as regards television links in
the lower courts, this is essentially a correcpivavision.

The amendments taken as a whole will be benefigitiie administration of justice in
Jersey’s criminal courts.

Financial and manpower implications

There are no financial or manpower implications foe States arising from the
adoption of this draft Law.

European Convention on Human Rights

Article 16 of the Human Rights (Jersey) Law 200§uiees the Minister in charge of a
Projet de Loi to make a statement about the coiipgtiof the provisions of the
Projet with the Convention rights (as defined bytidke 1 of the Law). On 18th
October 2011 the Chief Minister made the followstgtement before Second Reading
of this Projet in the States Assembly —

In the view of the Chief Minister the provisions tie Draft Criminal Justice
(Miscellaneous Provisions) (No. 3) (Jersey) Law-2@te compatible with the
Convention Rights.
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APPENDIX

THE JERSEY LAW COMMISSION
REPORT
CORROBORATION OF EVIDENCE IN CRIMINAL TRIALS

To the Chief Minister of the States of Jersey
PART I: Background

1. The Jersey Law Commission was asked by the Ghilister at the end of
2008 to consider whether or not the current practit requiring the trial judge to
warn the jury, in cases involving sexual offenadghe need to look for corroboration
of the evidence of the complainant should be abetisor altered.

2. In our Consultation Paper of December 2008 weipionally concluded that
the mandatory requirement for the corroborationnivey in relation to offences of a
sexual nature and the rules of practice that haen lmdopted in conjunction with it
should be abolished. We considered whether ormoetcommend that the judge is
instead given discretion to issue a corroborati@nnmg in cases where he feels it is
appropriate to do so. However we noted that expeeien Australia suggested that if
such a recommendation were to be implemented tistirex practice in terms of the
form of direction to the jury would in all probaiy be maintained, with the
consequent detrimental consequences to which wereefin our consultation paper.
We suggested that this could be remedied by apptedegislation and we expressed
the view that the recommendation of the State ctdria Law Commission, referred
to in the consultation paper, had much to commeénthis was to the effect that the
trial judge should be prohibited from giving a adoration warning unless he was
satisfied that: (i) there was evidence that theised had in fact suffered some specific
forensic disadvantage due to a substantial delagparting; or (ii) there was evidence
that the accused had in fact been prejudiced asuwtrof other circumstances in the
particular case.

3. Six responses were received to our consultgtégrer, the respondents being
listed at the end of this report. Somewhat to awpise, given the political interest
expressed at the time that this issue was raisdfeirStates in October 2008, we
received only one submission from an elected memb#re States.

4, The respondents were all broadly supportive of proposal that the

requirement for a corroboration warning be abolish® number of the respondents
disagreed with the suggestion that we follow thateSbf Victoria Law Commission

recommendation, pointing out that the trial judgewdd be left with some discretion
to give a warning in circumstances where he felt the interests of justice required it.
Given the difficulty of trying to envisage all th#fferent circumstances that could
arise in criminal cases we have some sympathy tvdahview. It is supported by the
fact that there does not appear to be any disaetish with the present position in
England and Wales, where the matter is left tadikeretion of the trial judge.

5. One of the respondents suggested that abotifidhe requirement may lead
to cases being prosecuted which might not have pesecuted were the requirement
to be retained and that there could as a resufiob® resource implications for the
police and prosecuting authorities. However, it saggested that the number of cases
was likely to be fairly low and whilst we accep@ththere may be some resource
implications, in particular for the States of Jgr&®lice, we do not feel that they will
be significant.
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6. Although we were only asked to consider the almration warning in the
context of cases involving sexual offences a nunobéie respondents suggested that
the requirement for a warning should also be abetisin the other cases to which it
applies, namely accomplice evidence and the evelefchildren. Although it was
not part of our remit we see no logical reasoretain it for those cases. In the words
of one of the respondents “the view that childree krgely incapable of giving
reliable evidence is as outdated as the view tlzahen are prone to lie about sexual
offences”. It seems to us that the reasoning #attd our recommendation applies
with equal force to other cases in which a corrabon warning is currently required.

PART II: Conclusion

7. We have noted that the respondents to our Cuaisumi Paper were
unanimous in their support of our recommendatioat tthe requirement for a
corroboration warning in cases involving sexualenffes should be abolished.
Although, as we have stated above, it was notgfartir remit to look at the impact of
the corroboration requirement in other cases, namases involving evidence from
children and accomplices, we note that there ipaugor a similar removal of the
requirement for a warning in these cases. We cams@ood reason not to extend our
recommendation to these cases and accordingly wemraend that the present
obligation to give a corroboration warning shouddabolished in all cases.

8. Although we have considered whether to recommetrdducing rules as to
when a corroboration may be given we are persutdgdhis is a matter best left to
the trial judge who can take into account all tiiewnstances of the case.
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Explanatory Note

This Law amends th&oi (1895) modifiant le droit criminelthe Protection of
Children (Jersey) Law 1994, the Criminal JusticeidEnce and Procedure) (Jersey)
Law 1998 and the Police Procedures and Criminaddhde (Jersey) Law 2003.

Article 1 of the amendment Law repeals the second paragrfapiticle 2 of theLoi
(1895) modifiant le droit criminelThe latter Article allows a child’s evidence to be
given without oath in a prosecution of a personHaving sexual relations with a
female under 13 years of age if the court is gatisthat the child has sufficient
understanding and understands the requirementltthéetruth. This provision has
been replaced by Article 8(3) of the Criminal Jesst{(Evidence of Children) (Jersey)
Law 2002 (which requires a child’'s evidence to éeerved unless the court considers
that the “child is incapable of giving intelligibtestimony”).

Article 1 of the amendment Law also repeals Article 3 ofltbe(1895) modifiant le
droit criminel. The latter Article requires corroboration (at tkeas relation to an
essential part) of a sole witness’s evidence bedocenviction for an offence can be
based on that evidence, where the offence is opeoofiring a female for prostitution,
or intimidating, tricking or drugging a female feexual relations, or having sexual
relations with a female under 13 years of age.

Article 2 of the amendment Law inserts an evidentiary promisn the Protection of
Children (Jersey) Law 1994 relating to the proothef age of a person in proceedings
concerning an indecent photograph of a child.

Article 3 of the amendment Law amends the Criminal JustiEeidénce and
Procedure) (Jersey) Law 1998 —

(a) to enable certain evidence in criminal case®etgiven by live television
links;

(b) to abrogate a general law requirement thaB&igff, in a criminal case
before the Royal Court, always warn the jury ormfaiabout the risks of
convicting a defendant on the uncorroborated eeéeri the victim of a
sexual offence or the uncorroborated evidence cicmomplice or of a
child;

(c) to abrogate any similar requirement applyinthim Magistrate’s Court.

Article 4 of the amendment Law repeals Article 98 (Evidethceugh television links)
of the Police Procedures and Criminal EvidencesglgrLaw 2003 as this provision
has now been replaced by the provision (madArkigle 3 of the amendment Law) in
the Criminal Justice (Evidence and Procedure) ¢¥@isaw 1998

Article 5 of the amendment Law sets out the short titlehef amendment Law and
specifies that the amendment Law will come intacéoa week after it is registered in
the Royal Court.
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Draft Criminal Justice (Miscellaneous Provisionsp( 3)
(Jersey) Law 201- Arrangement

DRAFT CRIMINAL JUSTICE (MISCELLANEOUS

PROVISIONS) (No. 3) (JERSEY) LAW 201-

Arrangement
Article
1 Amendment of Loi (1895) modifiant le droit criminel............................ 15
2 Amendment of Protection of Children (Jersey) LaW4a...............cceeueeee 15
3 Amendment of Criminal Justice (Evidence and Propoed{Jersey)

LAW L1908 eeeiiieieeee e e ettt e st e e e e e e e e et r e e e e e e e e e e nnrnaneneeans 16
4 Amendment of Police Procedures and Criminal Eviddgidersey)

LaW 2003, .. e 17
5 Citation and COMMENCEMENT........uuuuieiiiiiie e 17
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Draft Criminal Justice (Miscellaneous Provisionsp( 3)
(Jersey) Law 201- Article 1

Jersey

DRAFT CRIMINAL JUSTICE (MISCELLANEOUS
PROVISIONS) (No. 3) (JERSEY) LAW 201-

A LAW to amend the Loi (1895) modifiant le droit criminghe Protection of

Children (Jersey) Law 1994, the Criminal JusticeidEénce and Procedure)
(Jersey) Law 1998 and the Police Procedures andi@i Evidence (Jersey)
Law 2003; and for other purposes

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [daidbe inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 Amendment of Loi (1895) modifiant le droit criminel

(1) The second paragraph of Article 2 of the Ld898) modifiant le droit
criminel is repealed.

(2) Article 3 of that Law is repealed.

(3) The repeal of Article 3 of that Law by paradrd@) shall not have effect
in relation to any trial that began before thatggaph came into force.

2 Amendment of Protection of Children (Jersey) Lawl994

After Article 2 of the Protection of Children (Jeyd Law 1994 the following
Article shall be inserted —

“2A  Evidence of age

In proceedings under this Law relating to any imhéghotograph of a

child a person is to be taken as having been d aehihny material time if

it appears from the evidence as a whole that lsh@mwas then under the
age of 16 years.”.
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Draft Criminal Justice (Miscellaneous Provisiondp(3)
Article 3 (Jersey) Law 201

3 Amendment of Criminal Justice (Evidence and Proagure) (Jersey)
Law 1998

(1) Inthe long title to the Criminal Justice (Egitte and Procedure) (Jersey)
Law 1998 for the words “and for connected purposes” thedsdtand
for other purposes” shall be substituted.

(2) In Part 6 of that Law before Article 15 theléoling Articles shall be
inserted —

“14A Evidence through television links

(1) A witness other than the accused may, withlé¢hee of the court,
give evidence through a live television link in gmpceedings for
an offence, or in any proceedings on an appeahgrisom such
proceedings, if the witness is outside Jersey.

(2) A statement made on oath by a witness outgdsey and given in
evidence through a link by virtue of this Articleadl be treated for
the purposes of the law relating to perjury as igieen made in
the proceedings in which it is given in evidence.

14B Abolition of requirement for warning about uncarroborated evidence

(1) Any requirement that the Bailiff, in a trial foee the Royal Court
for an offence, give, merely for the reason setioytaragraph (2),
a warning to the jury or the Jurats about convictime accused on
the uncorroborated evidence of a person is heretpgated.

(2) The reason is that the person is —
(@) an alleged accomplice of the accused,
(b) achild; or

(c) in a case where the offence charged is a seffaice, the
person in respect of whom the accused is allegeldat@
committed the offence.

(3) Any requirement that —

(@) is applicable at the trial of a person befdre Magistrate;
and

(b) corresponds to the requirement mentioned iagraph (1),

is hereby abrogated.

relation to —
(@) any trial before the Royal Court or the Magisdr or

(b) any proceedings before the Magistrate undeiclari9 of
the Loi (1864) réglant la procédure criminglle

‘ (4) An abrogation by paragraph (1) or (3) shall hetve effect in

being a trial or proceedings that began beforeAhisle came into
force.”.
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Draft Criminal Justice (Miscellaneous Provisionsp( 3)
(Jersey) Law 201- Article 4

4 Amendment of Police Procedures and Criminal Evidece (Jersey)
Law 2003

Article 98 of the Police Procedures and Criminaldeénce (Jersey) Law 2003
is repealed.

5 Citation and commencement

(1) This Law may be cited as the Criminal Justiddis¢ellaneous
Provisions) (No. 3) (Jersey) Law 201-.

(2) This Law shall come into force on the severdi dfter registration.
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Draft Criminal Justice (Miscellaneous Provisiondp(3)
Endnotes (Jersey) Law 201

chapter 08.540
chapter 08.790
chapter 08.240
chapter 08.740
chapter 23.750

g M W N P
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