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COMMENTS

Whilst the Council of Ministers is firmly committed the principles of openness and
transparency within government, it continues toehandamental concerns about the
likely resource implications of the proposed legfisin. In these challenging times,

any proposal which places significant additionadtsmn government must be debated
with a clear understanding of the resource requérdém It is for this reason that the

Council has consistently expressed the view thahdependent review of resources

should accompany this debate.

Though the Council believes that the current Cdderactice works well and serves
to facilitate open government, it is clear from empnce elsewhere that the
implementation of a new Law will lead to a sigréiit¢ increase in the volume of
requests, which is likely to be maintained overetinm addition, the Law places legal
obligations on departments which will demand tHecaltion of appropriate resources
to implementation and ongoing management.

In its report, the Committee presents some of #swurce implications of the Law.
Responses from departments and experience elsewigioate what the Council
believes to be a fuller picture of the likely resmuimplications.

The more detailed comment Appendix A sets out the Council's view of the
resource implications across government associaidd implementation, ongoing
management, archiving and the office of the InfdiamaCommissioner. This suggests
costs in the early years in the order of £1,400,080 annum, which may reduce
slightly in the post-implementation period. Thesgufes exclude the work that
departments will need to undertake to complete sszrg improvements to records
management processes and systems, which is likdlg substantial.

The Council firmly believes that if the Privilegesxd Procedures Committee’s
proposed legislation is to strengthen opennesgrandparency in government, it will
require a comprehensive and professional implertient@rogramme. Whilst in full
support of a Freedom of Information Law, the Colmdll only support the approval
of its Appointed Day Act once it has secured adajtesources to ensure departments
can comply with its provisions.
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APPENDIX A
Detailed Comment

The Council of Ministers is firmly committed to tharinciples of openness and
transparency within government, a commitment tlatlearly expressed within its
2009-2014 sStrategic Plan. The Council thereforecaraks the Privileges and
Procedures Committee’s proposals to strengtherngattess to information.

It is, however, important to remember that a memano deliver openness is already
in existence through the Code of Practice on PuBlicess to Information. The

Council has seen no evidence to suggest anythimgr adhan the Code is working

satisfactorily. States Departments routinely serviequests for information without

reference to the Code, with a number dealing witttually all requests in this way. As

the Committee points out, this has made assedsingumber of requests difficult as
perhaps only the most complex are recorded. Thigesis that departments are
already providing the public with access to infotima as part of normal business. It
should be noted that, in strengthening these agrargts, a Freedom of Information
(FOI) Law will place legal obligations on publictharities which must be complied

with to avoid sanction. Ensuring compliance witlelswbligations will demand that

the implementation and ongoing management of theikappropriately resourced.

With departments committed to finding £65 millian Savings over the next 3 years,
any proposal which places significant additionatsamn government must be debated
with a clear understanding of the resource requérém For this reason, the Council
has consistently expressed concern that such asrtamp and far-reaching proposition
should be debated with a clear understanding ofekeurce implications, which is
why it believes this should be subject to indepahdeview in advance of debate. The
Council believes that the onus is on those lodgingroposition to make members
fully aware of its financial and manpower implicats.

The Committee’s report identifies resource requésta in some areas but not in
others, and would appear to lack a firm basis funes of the figures. Whilst the

Council agrees with the main cost areas identiigdhe Committee, the following

sets out what the Council believes to be a moristieapicture of the likely resource

implications of the Law.

Implementation

As identified by the Committee, implementation wiked to be led by an FOI Unit,
established by the Executive. Such a Unit woulddsponsible for —

* developing implementation plans and project-margtie change;

* co-ordinating the work of departments;

* raising awareness amongst departments and theatjpuoéfic;

» developing robust policies, procedures and guidslior departments;
* implementing systems for managing and tracking eéstgj

» providing and co-ordinating training; and

» delivering culture change.

These activities will require a broad range ofIskilnd expertise as well as the right
level of resources to deliver them. The Draft Lawggests that an FOI Unit of one
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full-time officer at Grade 12 (£68,000) supported dne external expert for a year
(£80,000) will be sufficient for the provision of &0l Unit. The rationale for this is
not clear and would appear to be light when contgp&menhat the Unit is required to
achieve, the range of skills needed and experieh@@plementation elsewhere. For
example, the Cayman Islands had an FOI Unit of dplee for 2 years during

implementation in order to prepare a public sectoB,500 people; and the Welsh
Assembly Government had 5 people dedicated to RCd central team during an
18-month implementation period.

The Committee’s report does not include any indicadf a budget beyond staff costs
for this Unit. Drawing again on the experience loé Cayman Islands, total budget
allocations for the FOI Unit during the 2-year implentation period were $490,000
(c. £387,000) in the first year and $548,000 (8%4@00) in the second year. Of the
first year's budget, $100,000 (c. £79,000) wascalled to development of an FOI
website and web marketing, with a further $100,q80£79,000) allocated for

professional fees to assist with development oknels and educational activities.

Jersey will need to effectively implement FOI asr@s public sector workforce of
almost double the size of the Cayman Islands andsiply over a longer

implementation period. Even taking a minimal applgat could be argued that a
more realistic FOI Unit would comprise of — onerpanent FOI Officer (£68,000 per
annum), one seasoned professional (£80,000 pemgnaid one supporting officer
(£50,000 per annum), for a 3-year implementatiamoge Other implementation costs
such as training, awareness-raising and a pulfticrivation campaign could easily be
an additional £100,000 over 3 years.

Along with the FOI Unit’s involvement in implemetian, departments will also need
to commit resources to work on their own procedwaed ensure that all staff are
appropriately trained. For some departments, ssddacation, Sport and Culture and
Health and Social Services, this will require tHecation of staff on a full-time basis

for a given period of time. Whilst the type of thapport required will depend on the
nature of any central FOI Unit, it is clear thagrd would be additional costs within
departments to ensure the Law is implemented eftdyt

Ongoing Management of an FOI Law

Beyond implementation, the Law will need to be ngmath and supported on an
ongoing basis. The FOI Unit will continue to havsignificant role once the Law is in
force: in particular it will be required to —

» provide central advice, guidance and support tadegnts;

e monitor how departments are managing FOI and pmdtatistics relating to
request handling;

e provide ongoing training and development;

» assist departments with more complex cases;

e maintain a network of Information Managers;

» deal with complaints and queries; and

» liaise with the Information Commissioner’s Office.

The Cayman Islands maintains an FOI Unit of 2Y% fgedp continue to provide
ongoing support to Departments, whilst the Welslseisbly Government’s central
team retains 4 full-time staff dealing with FOI. bomparison, the Committee’s
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suggested model of a one-person FOI unit would apfmebe light. Again, taking a
minimal stance, it could be argued that an FOI W@hi2 people (e.g. one FOI officer
and one support officer) to support departmentamrongoing basis would not be
unrealistic.

The Council notes the Committee’s view that theenir Code has not proved to be
too burdensome upon Departments, and therefoae# dot expect the Law to be any
more so. The Council would seek to challenge thigerience elsewhere is that the
new Law will bring about a surge of requests asoasequence of raised public
awareness, and the fact that individuals, organisatand the media will wish to test
the Law. This was proven to be the case at the W&tsembly Government, where,
like Jersey, a Code of Practice was already ineplbefore the FOI Law was
introduced. In Wales, the first year of the Lawjsemtion saw 900 requests being
received, 200 in the first month, compared to agragye of 1-2 requests per month
under its Code. Evidence from the UK also shows tie Police and Health services
have received disproportionate volumes of FOI retpueith the introduction of FOI
legislation, and these volumes have been maintaredtime. There is no reason to
believe that this would be any different in Jersey.

The report suggests that each States Departmeuldshave in place an Information
Officer and that these posts can be absorbed l@omork of Departments. With a
minimal FOI Unit, departments will be required @y out the majority of the work
in dealing with a request. Within the Welsh AssgmBlovernment for example, a
substantial part of one person’s time in each depart is taken up dealing with FOI
requests. In an effort to assess the likely resoumgplications of FOI legislation,
departments have reviewed their initial 2006 assests. This can be found in
Appendix B, which suggests that the additional costs to departs could easily be
of the order of £450,000 per annum. It is posdibé&t these costs could be reduced if
the central FOI had further resource.

Law Officers’ Department

The Council is aware that UK public authoritiesclsuas the Welsh Assembly
Government, expend considerable resources on mgvielgal advice to Departments
dealing with FOI issues. With the range of actéstithe States is engaged in being
equivalent to that of both a national governmend a@nlocal authority, the Law
Officers’ Department has highlighted the significampact the FOI legislation is
likely to have on its Civil Division.

Not only will the Department have to deal with reqts made to it under the Law, but
it will also need to provide advice on requestshi® rest of the States administration
and the other public authorities to which the Lavapplied, and to which it normally
provides legal advice. In addition to this, the Bement will also have to provide
legal representation for appeals, both first-tigppesals to the Information
Commissioner and further appeals to the Royal Cdiuthe Department is unable to
provide this, then public authorities will need itestruct private sector lawyers, at
considerable cost.

The Department anticipates that it would need tabdish a specialist unit with FOI
matters as its only or main remit, as the timeté&teesponding to requests mean that
legal advice will have to be dealt with as a ptioriThe estimated manpower
implications on the Department are identified Appendix B. This sets out a
requirement for an additional 3.5 FTE at an estmatost of £400,000 which the
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Department believes to be an essential requiremenitder to comply with the Law
and provide appropriate support to public authesiti

Jersey Heritage

The Committee rightly identified that the FOI cogisJersey Heritage are predicated
on the recruitment of an additional 3.5 FTE stafiieet Public Records legislation.
This in itself would cost in the order of an adulithl £150,000 per annum.

It is important to note that without this additibrianding, the Jersey Heritage Trust
would not be able to support FOI within the £50,Gfidcation proposed by the
Committee.

Records management

The Council believes that Committee has understatéld the importance of, and the
effort required to, deliver an appropriate recontEnagement regime to support the
proposed Law.

The Council is firmly of the view that an effectivecords management regime is a
critical pre-requisite to the efficient and effeetidelivery of FOI. Jersey has adopted a
mechanism to allow for good records managementhaaPublic Records (Jersey)
Law 2000. However, full compliance with this Lawshaeen considerably constrained
due to the resource implications not being propétbntified when the Law was
passed. The result is that, whilst some progressbkan made in developing more
effective records management systems in departimefask of dedicated resource to
this process means that this work will be extermlest a considerable period of time.

As part of assessing the records management cheflethat may face the States,
Socitm Consulting has recently undertaken a gapysisaof records management
practices, together with an action plan for impraeat. This will be published in due
course.

This work has confirmed that the creation of areeff’e and sustainable records
management system is fundamental to ensuring theessful handling of access
request under FOI legislation. This work has aldentified that delivering the
undoubted benefits of an improved records managemsgime will require a
dedicated Records Management Programme that iline sponsorship, governance,
dedicated functional responsibility, policy, proaess, communication and training.

Whilst this work is at a preliminary stage and waébuire further development, early
indications are that completing the work to impraeeords management will incur
substantial costs, possibly millions, in impleméiota systems development,
communication and accommodation.

With effective compliance with the Public RecordsnLyet to be achieved and work
to improve records management considerably consaicareful thought should be
given to introducing a FOI Law before ensuring tiates Departments are in a
position to comply with it.
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Summary of resource implications

The Committee identifies the need for ‘new money’'cbver ‘certain elements’ of
FOI. Based on the above analysis, it could be arghat FOI will require, as a
minimum, the following new money:

Area

Resource implications

Possible costs

Information Commissionel

Two additional staff

£1EH) p.a.

Implementation

FOI Unit of 3 FTE for 3 years
Training, awareness raising and
public information campaigns

£200,000 p.a. (total £600,000
£100,000 (over 3 years)

Jersey Archive

3.5 FTEs for Public Records La
One FTE for 5 years to support
FOI Law

Ww£150,000 p.a.
£50,000 p.a. for 5 years
(total: £250,000)

Ongoing administration
and supply of information

Ongoing Departmental costs
Ongoing role of FOI Unit (2 FTE)

£450,000 p.a.
£120,000 p.a.

Law Officers’ Department

Law Officers (3.5 FTEsstapport
internal requirements and
Departments; appeals process; a
external legal advice required by
the Information Commissioner)

£400,000 p.a.

nd

In the early years, this suggests an additional @bs. £1,400,000 per annum across
government. This is likely to reduce slightly pasplementation as the resources
required by the FOI Unit and the archive are reduce

The potentially substantial costs of improving melso management would be in

addition to this.

Charging

The Council recognises that Regulations with regarccharging will be brought
forward for debate in due course, so providesef bomment on this issue.

The ability to charge for dealing with FOI requestsuld appear to be sensible in the
current economic climate. In particular, the pragasf full cost recovery could be
beneficial as a way of offsetting some of the co$dministering the Law.

According to information collated within the Welgtssembly Government, in 2009
the average time taken in dealing with a request 8hours 9 minutes. Applying the
Committee’s charging proposal, an average requestdixcost a member of the public
in Jersey approximately £270, after the £50 waiver.
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Conclusion

The Council of Ministers firmly believes in the peiples of Freedom of Information
and recognises that this is an important piecegitlation for the Island. The Council
does, however, have fundamental concerns aboutkéilg resource implications of

this Law and believes them to be more onerous shggyested in the Committee’s
report.

As stated in the Committee’s report, it will be tlesponsibility of the executive to
enact the Freedom of Information Law. Whilst inl &uipport of the Law, the Council
will only support the approval of its Appointed Dagt once it has secured adequate
resources to ensure departments can comply wignatgsions.
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Updated Departmental Responses

APPENDIX B

Additional Resource Implications

Department

Administering and
responding to requests

Support to Implementation

Chief Minister’s

0.5t0 1 FTE

Information Services

3 FTE spread across the
Business Support Group for
Departments to support
finding, extracting and
compiling of information

Economic Development

No resource implications

Nmuece implications

Education, Sport and Cultur

e

0.5 FTE

1 FTE for 3ithe for new
procedures and training

Health and Social Services

0.5-1 FTE (more if @ntr
specialist advice not availabl

0.5 FTE for new procedures
2and to co-ordinate training

Home Affairs 2FTE Will need to provide training
across organisation, probably
though a central point

Housing 1FTE Will need to support training
and development of
procedures

Planning and Environment 0.5 FTE (due to the formal

obligations of the Law)

Social Security 0.5 FTE Significant effort required
develop new procedures and
train staff: 1 FTE for up to
2 years

Transport and Technical 0.5 FTE Need to develop new

Services procedures and train staff
across the organisation

Treasury and Resources 1FTE 0.5 FTE resourcdesvill

required for the
implementation period in
order to support departmentg
processes and develop and
maintain filing structures

A
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States departments have identified additional mesorequirements of between 10 and
11 FTEs to administer and respond to the requiessslikely that a reasonably senior

resource will be required due to the complexityto$ work. If costed on the basis of

an average Grade 9 (total costs of c. £45,000 peurn), this would represent an

annual additional staff cost of c. £450,000 peramacross the States.

Whilst not costed, it is clear from the respondest tlepartments will also need to
commit resources to work on their own procedured ansure that all staff are
appropriately trained. For some departments thiisraquire the allocation of staff on
a full-time basis for a given period of time.

Law Officers’ Department Additional Resource Implications
Support internal 1.0 FTE Legal Adviser (or Senior Legal Adviser)stgpport
requirements and internal requirements and advise Departments, etc.

Departments; appeals
process; and external lega
advice required by the
Information Commissioner| 0.5 FTE Advocate to advise on and conduct appeals.

1.0 FTE Assistant Legal Adviser (or Senior Assistayal
Adviser) to support the above.

1.0 FTE secretarial/administrative support fordabeve.

External legal advice (due to conflict) required by
Information Commissioner.

The Law Officers’ Department has identified an &ddal 3.5 FTEs, including a
Senior Legal Adviser and associated support, Adeocupport for the appeals
process; and the need for external legal advickingianto account the likely costs of
the roles identified, this represents an additi@aat of c. £400,000 per annum.
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