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PROPOSITION

THE STATES are asked to decide whether they are of opinion —

to agree, pursuant to Article 31 of the States of Jersey Law 2005, that a request
be made to Her Majesty in Council for the making of an Order in Council that
would extend to Jersey, with appropriate modifications —

(@) section 145 of the Immigration and Asylum Act 1999;

(b) sections 126 to 128 and section 164 of the Nationality, Immigration and
Asylum Act 2002; and

(©) sections 8 and 14(3), paragraphs 3 and 4 of Schedule 2, section 73(6),
and paragraph 19 of Schedule 9 of the Immigration Act 2014,

as summarised in the Report attached to this Proposition.

CHIEF MINISTER
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REPORT

Introduction

1.

The purpose of this Proposition is to request the States to consider whether to
agree to the extension to Jersey by Order in Council of certain provisions of —

@ the Immigration and Asylum Act 1999 (“the 1999 Act”);

(b) the Nationality, Immigration and Asylum Act 2002 (“the 2002 Act”);
and

(©) the Immigration Act 2014 (“the 2014 Act”).

The relevant sections concern —

e enabling powers regarding the provision of biometric information in
connection with applications for a visa or entry clearance, or for leave to

enter or remain (including variation of such leave);

e codes of practice in connection with immigration officers’ powers of entry,
arrest, seizure and fingerprinting.

Purpose of the Proposition

3.

There are only limited powers in Jersey under the Immigration Acts to require
persons to furnish biometric information in connection with applications for
leave to remain in Jersey (see paragraph 7 below).

The draft Order in Council would not itself impose any requirement to furnish
biometric details; it would merely allow the States to make Regulations for this
purpose (as described in more detail in paragraphs 8-10 below). The merits of
any proposal to require biometric information would therefore be for debate by
the States when the draft Regulations were lodged au Greffe.

The immediate need for such enabling powers arises in connection with the
grant to EU citizens and their family members, and family members of certain
British citizens, of leave to remain in Jersey after the withdrawal of the United
Kingdom from the European Union.

The other purpose in lodging this Proposition is set out at paragraphs 11-13
below.

The existing provisions in Jersey

7.

Sections 141 to 144 of the 1999 Act (as extended to Jersey) presently govern
the taking of fingerprints and other biometric information. These sections are
limited in their scope to certain categories of person, e.g. someone who has
failed to produce a valid passport, someone given only temporary admission
pending removal from Jersey, or someone who has claimed asylum.
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The enabling powers

8.

10.

In the United Kingdom, sections 126128 of the 2002 Act enable Regulations
to be made —

@) requiring any immigration application, i.e. any application for —
(M entry clearance,
(i) leave to enter or remain in the United Kingdom, or
(iii)  variation of leave to enter or remain in the United Kingdom,
to be accompanied by specified biometric information; or

(b) enabling an authorised person to require an individual who makes an
immigration application to provide such information.

These sections are not confined to the specific categories referred to in the
1999 Act. As matters rest in Jersey, the powers to require biometric information
apply only to the specific categories mentioned in section 141 of the 1999 Act.
The effect of the Order in Council would be to empower the States to make
Regulations for the purposes set out in paragraph 8 above. This would place
Jersey on the same footing as the United Kingdom in terms of the relevant
Regulation-making powers.

For these purposes, “biometric information” will mean —

@) information about a person’s external physical characteristics
(including in particular fingerprints and features of the iris); and

(b) any other information about a person’s physical characteristics
specified in Regulations made by the States.

Exercise of powers by immigration officers — codes of practice

11.

Section 145 of the 1999 Act (“section 145”) provides in the United Kingdom
that an immigration officer exercising any specified power to —

@ arrest, question, search or take fingerprints from a person;

(b) enter and search premises; or

(c) seize property found on persons or premises,

must have regard to such provisions of a code as may be specified in a direction
given by the Secretary of State. The provisions thus specified are provisions in

any code of practice under the Police and Criminal Evidence Act 1984
(“PACE”).
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12. When the 1999 Act was extended to Jersey there was no local counterpart to
PACE, and section 145 was not included in the extended provisions. Now that
Jersey has broadly equivalent provisions to PACE, it is appropriate to extend
section 145.

13. The Order in Council would therefore extend section 145 to require a Jersey
immigration officer to have regard to such provisions of a code as may be
specified in a direction given by the Minister. The provisions thus specified
would be the provisions in any code of practice under the Police Procedures and
Criminal Evidence (Jersey) Law 2003.

Immigration Acts — note on extension generally

14. The task of updating Jersey’s immigration legislation is part of a continual
process of ensuring that provisions that apply in Jersey are consistent, where
appropriate, with provisions in other parts of the Common Travel Area. Much
work to this end has been done at officer level in the last 18 months including,
notably, the transfer of functions under the Immigration Acts from the
Lieutenant-Governor to the Minister for Home Affairs.

15. This Order in Council, whilst addressing a present requirement to empower the
States as described above, is a further step towards an eventual consolidation of
the Immigration Acts in their extended form.

Appendix 1 to this Report contains the current draft of the Order in Council.

Appendix 2 to this Report shows the relevant statutory provisions in the modified
(tracked) form in which it is intended that they be extended.

Financial and manpower implications

There are no resource implications in deciding that the States should have the power to
make Regulations to require immigration applications to be accompanied by specified
biometric information, or to enable an authorised person to require an individual who
makes an immigration application to provide such information.

Any further resource implications will depend on the provisions contained in the
Regulations brought forward pursuant to powers conferred under the relevant Acts as
extended.

There are also no resource implications in requiring immigration officers exercising
powers of arrest, seizure, etc. to have regard to the provisions of a code specified in a
direction given by the Minister.
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APPENDIX 1

STATUTOEY INSTEUMENTS

2018 No.
INIMIGRATION

The Immigration (Biometric Information) (Jersey) Order 2018

Mads R 2018

Coming info force in accordance with article 1(1)

At the Cowt at Buckingham Palace, the **¥ day of ¥**
Present,

The Queen’s Most Excellent Majesty in Couneil

Her Majesty, m exercise of the powers conferred upon Her by section 170(7) of the Immigration
and Asylum Act 1999(a), section 163(4) of the Nationality, Immugration and Asylum Act 2002(b)
and section TE(E) of the Immugration Act 2014{c), 15 pleased, by and with the advice of Her Privy
Council, to order as follows:

Citation, commencement and interpretation

1.—{1) This Order may be cited as The Inmizration (Biometrne Information) (Jersey) Order
2018 and comes mto force on the seventh day after the day on which 1t 15 registered by the Foyal
Cowrt of Jersey.

(2)  Inthis Crder—

“the 1999 Act” means the Immipgraton and Asvium Act 1999;

“the 2002 Act” means the Natonahty, Immigration and Asyvlum Act 2002;
“the 2014 Act” means the Immigration Act 2014,

“Jersey” means the Bailiwick of Jersey.

(3)  For the puposes of constiung provisions of the 1999 Act, the 2002 Act and the 2014 Act
as part of the law of Jersey, a reference to an enactment which extends to Jersey 15 construed as a
refarence to that enactment as it has effect m Jersey.

Extension of the 1999 Act to Jersey

1. Sechion 145 of the 1999 Aect (Code: of practice) shall extend to Jarsey subject to the
modifications specified in Schedule 1 to thes Order.

Eg] 1980 ¢ 33,
j 2007 ¢ 31.
(c) 2014 c 22,
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Extension of the 2002 Act to Jersey

3. The followmg provisions of the 2002 Act shall extend to Jersey—
(a) sections 126 to 128 (Provision of mfoomation by traveller); and
(b) section 164 (Short title),
subject to the modifications, if any, specified in Schedule 2 to this Order.

Extenszion of the 2014 Act to Jersey

4. The followmg provisions of the 2014 Act shall extend to Jersey—
(a) section § (Provision of iometric mformation with immigration appheations);

(b) section 14(3) (Use and retention of biometric information: amendment of section 126 of
the 2002 Act);

() paragraphs 3 and 4 of Schedule ? (amendment of sections 126 and 127 of the 2002 Act);
and

(d) section 73(6) and paragraph 19 of Schedule 9 (Transitional and consequential provision),
subject to the modifications, if any, specified in Schedule 3 to this Order.

Consequential amendments

£.In the Schedule to the Immupgration and Asylum Act 1999 (Jersey) Ovder 2003(a), the entry
relating to sechion 144 of the 1999 Act (other methods of collecting data about physical
characteristics) 15 onuatted.

6.In Schedule 2 to the Inmmigration (Biometric Fegistration) (Jersey) Ovder 201E8(h) in

paragraph 3, mm sub-paragraph (a){u) and sub-paragraph(b) for * “duwectons”™ 7 substtute
“ Orders” "

Clerk of the Privy Couneil

L 200371252
I 2018519

v
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[N
=
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SCHEDULE 1 Article 2

Modifications of section 145 of the Immigration and Asylum Act 1999 as
it extends to Jersey

1. In sechion 143 {(Codes of practice)}—
(a) m subsecton (4} for “Secretary of State™ substtute “Minicter™;
(b) for subsechion (6) substitute—

“6) “Code™ means any code of practice for the time bemg m force under the Police
Procedures and Crimunal Evidence (Jersey) Law 2003.7;

() oomut subsection (7).
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SCHEDULE 2 Article 3

Modifications of sections 126, 127 and 128 of the Nationality,
Immigration and Asylum Act 2002 as they extend to Jersey

1. In section 126 (Physical data: compulsory provision)}—
(a) m subsection (1) for “Secretary of State mav by regulations™ substitute “States may by
Regulations";
(b) m subsection {2} for “the United Emgdom™ in both places it ccours substitute “JTerseyv™;
(¢} m subsection (4Mf) for “Secretary of State”™ substitute “Iinister™;
(d) m subsection (7} for “regulations™ mn both places it ocours substitute “Regulations™;
(2) oout subsection (8);
() m subsecton (9) after the defimtion of “entry clearance™ msert—
“Tersey” means the Bailiwick of Jersey, and
“Whmister” means the Mmister for Home Affans ™.
1. In sechion 127 (Physical data: veoluntary provision)}—
(a) m subsection (1) for “the United Kingdom™ substitute “Jersay™;
(b} m subsections (1} and (2} for “Secretary of State™ substomte “WMinister™.
3. In section 128 (Data collection under Immigration and Asyhom Act 19997 —
(a) for subsection (1) substitute—

“(1}  For section 144 of the Immugration and Asvhum Act 1999 (o 33) (collection of
data about external physical characteristics) substitute—

“144 Power to make provision about other biometric information

(1) The Mmister may make Orders contamming provisions equivalent to
secttons 141, 142 and 143 m relation to such other methods of colleching bicmetnc
information as may be prescnbed.

(2 “Brometric mformation™ has the meaming given by section 15 of the UK
Borders Act 2007.7 7,

(b) m subsecton (2} (m the inserfed subsection (2A)) for “regulafions”™ substitute “an Order”.

Page - 9
P.105/2018




SCHEDULE 3 Article 4

Modifications of sections 8 and 14(3) of, and Schedule 2 to, the
Immugration Act 2014 as they extend to Jersey
1.In section 8 (Provision of hiometne mformation with mmigraton applicatons)
subsection (2)}—
(a) onutthe mserted paragraph (d):
(b) m the inserted paragraph (e)}—
(1} for “the Unted Eingdom™ substitute “Jersey™;
()} after “section 2(2) of the Ewropean Communities Act 19727 msert “or Arhicle 2 of
the Eurcpean Union Legislation (Implementation) (Jersev) Law 2014.7.

1. In section 143} (Use and retention of biometnc mformation) m the mserted subsection (3A)
for “regulations"™ in both places it occurs substitute “Regulations™.

3. In paragraph 4 of Schedule 2 (amendment of section 127 of the Mationality, Immigration and
Asylum Act 2002) in subparagraph (43—
(3} m paragraph () omit “and™;
(b} omut paragraph (b). and
(b} for paragraph (¢} substitute—
“(c)  for paragraph (c} substitute—
“e) “Tersey”, and
(d)  “Minister™”.

h
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EXPLANATORY NOTE
(Thiz note is not part of the Order)

This Order extends to Jersey, with modifications, sections 126 to 128 of the Mationality,
Immugration and Asyhum Act 2002 (“the 2002 Act™) and amendments of those sections, and of
section 144 of the Immizration and Asylum Act 1999 (“the 1999 Act™), made by the Immugration
Act 2014, The Order also extends to Jersey section 145 of the 1999 Act

The sections of the 2002 Act in thew extended form make the followmg provisions—

Section 126 ensbles the States of Jersey to provide by Regulations that a person who makes an
application for a visa or entry clearance, or for leave to enfer or remain (inchiding vanation of
such leave) will be required to provide biometric information specified m the Regulations when
makmg such an application, or to provide on demand such information to an “authonsed person”,
who 15 enabled by the Fegulahons to collect such mformation (for example, an entry clearance
officer or mmigration officer).

Under section 127 the Jersey Mmister for Home Affairs may operate a scheme that enables people
vohintanly to provide information of the type covered by section 126 with a view to assisting and
accelerating their entry mto Jersey. Kegulations made by the States of Jersey under this prowision
may Impose or permat mpositton of a charge on participants and may provide for safeguards
regarding the use and retention of data.

Section 128 substitutes section 144(1) of the 1999 Act (as it extends to Jersey) to provide that the
Mmister for Home Affans may make Orders (rather than grve directions) containmg provisions
equivalent to sections 141, 142 and 143 of that Act (which relate to fingerprinting) m relation to
such other methods of colleching biometne mformation a5 may be preseribed.

Section 145 of the 1999 Act mn its extended form requires mmigration officers to have regard to
specified provisions of a code of practice under the Police Procedures and Crimmal Ewidence
(Jersey) Law 2003 when exercising cerfain powers of amest and search, ete.

The Order makes consequential amendments to the Immagration and Asyhom Act 1999 (Jersey)
Order 2003 and the Immigration (Biometmnc Registration) (Jersey) Order 2018,
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APPENDIX 2

Immigration and Asyvlum Act 1999

14, Power to make provision about other biometric informationOéhersmethods-ofcollocting

(1)  The MimsterSecratary of State may make Crdersremalafions contaiming provisions equivalent
to sectioms 141, 142 and 143 in relation to such other methods of collectmg biometnic
information as may be prescrbed.

()] “Biometric mformation” has the meaning given by section 15 of the UK Borders Act 2007

145 Codes of practice.
(1 An immigration officer exercising any specified power to—
(@) arrest, question, search or take fingerprints from a person,
b) enter and search prenmses, or
o) seize property found on persons of premises,
mmst have regard to such provisions of a code as may be specified.
(] Subsection (1) also applies to an authonsed person exercising the power to take fingerprints
conferred by section 141.

(2A) A person exercmmgapower under g OrderFessistens made by virtue of section 144 nmst
have regard to such provisions of a code as may be specified.

3 Amny specified provision of a code may have effect for the purposes of this sechion subject to
such modifications as may be specified.

(£Y] “Specified” means specified in a direction given by the Secretary of State.
3 “Authorised person”™ hasﬂlesamsmeamngasmgecton 141.
“Code’ C C C

Nationality, Immigration and Asylum Act 2002

126  Physical data: compulsory provision

(1) The StatesSeesateny-of State may by sRezulations—
(a) Tequire an immigration application to be accompanied by specified biomefric
Page - 12

P.105/2018




() enable an authonsed person to require an individual who makes an immigration
application to provide biometric information;
{c) enable an authorised person to require an enfrant to provide biometnic information.
()] In subsection (1) “immigration application” means an application for—

(@) entry clearance,
{b) leave to enter or remain in JerseybetrtedSrnadans
c) vanation of leave to enter or remam n Jersey L0 i or

(e) a document 1ssued as evidence that a person who 15 not a national of an EEA state or
Switzerland is entitled to enter or remain in Jerseythe United Finadom by virtue of an
enforceable EU night or of any provision made umder section 2(2) of the European
Commmmuties Act 1972 or Arficle 2 of the Furopean Umion [emslaton
(Tmplementation) (Jersey) Law 2014

3) Eegulations under subsection (1) may not—

(@) Impose a Tequirement in respect of a person to whom section 141 of the Immigration
and Asyhum Act 1999 (c. 33) (fingerprinting) applies, during the relevant period within
the meaning of that section, or

() enable a requirement to be imposed in respect of a person to whom that section applies,
during the relevant penod within the meaming of that secion.

4 Eegulations under subsection (1) may, in particular—

(a) require, of enable an authonsed person to requre, the provision of biometric
information m a specified form:

(b) require an indivicual to submit, or enable an authonsed person to require an mdividual
to submut, to a specified process by means of which biometne information 1s obtamed
o recorded:

(c) make provision about the effect of failure to provide biometric information or to submit
to a process (which may, m particular, include provision for an application to be
distegarded or dismissed: ifa Tequirement 1s not satsfied);

(d) confer a fimction {(which may include the exercise of a discretion) on an authonsed
person;

(e) require an authonsed person o have regard to a code (with or without modification];

43 require an authorsed person to have regard to such provisions of a code (with or
without modification) as may be specified by direction of the Secretary of State;

(fa)  provide for biometric information to be recorded on any document issued as a result of
the application in relation to which the information was provided;

()  make provision which applies generally or only in specified cases or ciroumstances;
] make different provision for different cases or circumstances.
3

{6)  InsofaraszBegulations under subsection {Dreql.m an individual under the age of 16 to submit
to a process, ﬂl&fﬂgglﬂauom st make provision similar to section 141(3) to (3) and (13) of
the Inmnigration and Asyhum Act 1999 (fingerprnts: children).
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0] In so far as sRepulations under subsection (1) enable an authonised person to require an
imdividual under the age of 16 to submit to a process, the sEepulations mmst make provision
similar to section 14103) to (3). (12) and (13) of that Act (fingerprints: children).

IR R I L L H

(8A)  Section 8 of the UK Borders Act 2007 (power to make sE.egulations about use and retention of
biometric information) applies to biometnc information provided in accordance with
£egulations imder subsection (1) as 1t applies to biometric mformation provided in accordance
with regulations under section 3(1) of that Act.

)] In this section—

“authonsed person” has the meaning given by section 141(5) of the Immigration and Asylum
Act 1999 {authornty to take fingerprnts),

“biometric mformation”™ has the meanmg given by section 15 of the UK Borders Act 2007,
“code” has the meaning given by section 145(6) of that Act (code of practice),

“document” meludes a card or sticker and any other method of recording information (whether
In writing or by the use of electronic or other technology or by a combination of methods),

“enfrant” has the memnmg miven by section 33(1) of the Immupration Act 1971 (¢ 77)
{Inferpretation), and
“entry clearance” has the meaning given by section 33(1) of that Act.

17 Physical data: voluntary provision
(n The MmisterSecratary of State may operate a scheme under which an mdividual may supply.
or submit to the obtammg or recording of, biometnc information to be used (wholly or partly)
In connection with entry to Jerseyihentad Konadan
()] In particular, the MnisterSesratm-afomie may—
(a) require an suthensed person to use biometric information supplied under a scheme;

(b} make provision about the collection, use and retenfion of biemetric information
supphied under a scheme (which may include provision requirmg an authorised persen
to have regard to a code];

{c) charge for parficipation in a scheme.

® In this secticn the following expressions have the same meaning as in section 126—

(a) “authonsed person”,

(aa)  “biometnc information”, asd

) “code™,

) “Tersey”, and

128 Data collection under Immigration and Asvlum Act 1999
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1999 e 337 (collaction of dats sbout sctemmal ohurical charsctanetics) fuhich bac
S e e el i

(1 For section 144 of the Immigration and Asvium Act 1999 (c_33) (collection of data about

mieal charact - g N

“144 Power to make provision about other biometric information

(1) The Mimster mav make Orders containing provisions equivalent to sections
141, 142 and 143 in relation to such other methods of collecting biometric

information as may be prescrbed.

2} “Biometric information” has the meaming miven by saction 15 of the UK

4 73
! J

(2} The following shall be inserted after section 145(2) of that Act (codes of practice)}—
“[2A) A person exercising a power under an Ordemazulatens made by virtue of section 144
mmst have regard to such provisions of a code as may be specified ™

Immigration Act 2014

[Sections 2 and 14(3) of the 2014 Act amended section 126 of the Nationality, Inwmigration and Asyhmm
Act 2002 The amendments to 5.126 made by those provisions in the form extended by the draft Order
mn Cowunell are meorporated in s. 126 already shown tracked above.

Paragraphs 3 and 4 of Schedule 2 to the 2014 Act amended sections 126 and 127 of the Nationality,
Inmuigration and Asylum Act 2002, The amendments to 55.126 and 127 made by those provisions in
the form extended by the draft Order in Council are incorporated in ss. 126 and 127 already shown
tracked above.

Section 73(6) of and paragraph 19 of Schedule 9 to, the 2014 Act amended section 126 of the
Nationality, Immigration and Asyhum Act 2002, The amendments to 5.126 made by those provisions
in the form extended by the draft Order in Cowmeil are incorporated in 5. 126 already shown tracked
above ]
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