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ANNUAL BUSINESS PLAN 2008 (P.93/2007): TENTH AMENDMENT

In paragraph (i), after the words “pages 54 to 59 of the report” insert the words—

“except that in the said Table, for the following item —

PRIORITY SPONSOR DESCRIPTION DRAFTING
DAYS
29 Economic Licensing Law 30
Development
A new Law to provide a simplified regulatory
regime suited to present needs

there be substituted the following item —

PRIORITY SPONSOR DESCRIPTION DRAFTING
DAYS
29 Economic Financial Services Ombudsman Law 30
Development
A new Law to establish a financial services
ombudsman

DEPUTY A. BRECKON OF ST. SAVIOUR



REPORT

As a member of the States, but more specifically as Chairman of the Jersey Consumer Council, | have over €
number of years received numerous complaints from individuals about the lack of a user-friendly, low or no-
cost alternative dispute resolution process when difficulties arise with afinancial institution.

Banks, Insurance companies and the like often have dedicated legal departmentsto deal with customer enquiries
and they can often give an individual the run-around, often frustrating al but the most persistent. When this
happens, or with the possible threat of personal loss to the individual, the legitimate claimant can often walk
away feeling aggrieved. So the ingtitution wins, which is not always fair play.

Ombudsman

Hence the need for a redressing of the balance of power. Ombudsmen have been in existence for nearly
200 years, with Sweden being the first country to establish such a service in 1809. Jersey would not be breakin
new ground here.

Jersey Citizen’s Advice Bureau (CAB)

On 30th May 2007 | attended the Annual General Meeting of Jersey’s CAB. The guest speaker was Mr. Walte
Merricks, who is Chief Ombudsman at the Financial Ombudsman Service. A copy of his presentation slides are
attached at Appendix A. These are well worth a read and show clearly that the United Kingdom system i:
funded by a levy on industry. Jersey should do the same. Most industry schemes are funded by fees and
subscriptions from the industry concerned: Estates Agents, Removal Companies, Undertakers, etc.

In brief, the UK annual levy would be that —

e Bankspay £1 per 300 bank accounts,
e Insurance companies pay £1 for every £22,000 of premiums,
e Small intermediaries pay £50.

Alsoin the UK Ombudsman’s experience —

More than 50% of complaints are about the 11 largest groups;

More than 15% of complaints are about the next 20 largest groups;

L ess than 35% of complaints are about the other 22,000 firms;

Only 8% of cases reach the Ombudsman: others find remedy before by either termination, mediation or &
decision of an adjudicator;

e About 30% of complaints received are upheld.

Procedures

The Financial Services Authority (U.K.) requires firms to dea with complaints in a businesslike manner:
guidelines are laid down as follows —

Within 48 hours;

Within 5 business days a written acknowledgement and record of complaint;

Within 4 weeks awritten final or holding response;

Within 8 weeks a written final response advising of Ombudsmaris referral rights if your situation is not
resolved.

So it is wrong to presume a Jersey Financial Services Ombudsman would be swamped - anyone seeking
attention would have to demonstrate a process similar to the above before it applied the mind of an Ombudsman.

Offshore confidence

However, the existence of an Ombudsman scheme in Jersey with powers to award up to £100,000 (as U.K.)
would give a greater degree of confidence to the individual investor: should there be a problem, an efficient, nc
cost to the consumer system isin placeto assist with remedy.



The benefits to financial servicesindustry, with its many constituent parts, are numerous and the cost to industry
should be considered, as an investment to go with triple A ratings.

Further background information

| have previously brought amendments to the States—

1. “States Resource Plan 2005 to 2009 (P.135/2004): second amendment”;
2. “States Business Plan 2006 — 2010 (P.151/2005): amendment”.

No. 2 aboveis attached as Appendix B. This showsin particular the presence andMembership of Ombudsman
Working Party” at page 14 of No. 2 above.

In genera terms the Jersey Financial Services Commission (JSFC) would welcome the existence of an
Ombudsman scheme, as is apparent from correspondence attached to the amendment to P.151/2005.

In aletter of 1st May 2003 from the Chairman of the JSFC, Mr. Colin Powell to Alan Breckon, he says—

“With the transfer of responsibility for the finance industry and for the Commission from the Finance and
Economics Committee to the Economic Development Committee, that | understand is in immediate prospect,
it will be for the Economic Development Committee to progress the matter of a Financial Services
Ombudsman. As that Committee also has general responsibility for consumer affairs it might be expected that
members of the Committee will be sympathetic to the idea.

I hope you are successful in rekindling the debate on the subject of an Ombudsman Service.”

Aswill be apparent, the former Economic Development Committee were not at al pro-active with this matter as
nothing is yet in place, hence this further Report and Proposition.

Also attached to my Amendment were comments from —
Policy and Resources Committee
and, Economic Development Committee (EDC)
(For information both are attached at Appendix C).

The comments of the EDC seem oblivious to anything happening earlier regarding the JFSC and in particular
the existence or Membership of the Ombudsman Working Group.

Foolishly in hindsight | agreed to withdraw my amendment with a promise that something would happen — it
has NOT.

A Report was produced —
Financial Services Ombudsman Scheme Report R.51/2006 (Attached at Appendix D).

This Report was neither helpful nor conclusive. The Report is not my understanding of what was agreed when |
withdrew my Amendment in 2005.

14th September 2006

| attach for information at Appendix E extracts of the Hansard of 14th September 2006. Also attached &
Appendix F is the answer of the Economic Development Minister to a written question from Deputy R.G. Li
Hérissier of St. Saviour of 3rd July 2007. As you will read from both, thisissue is going nowhere quickly.

So isthere aneed?

The most recent “Hot Topic” is Bank Penalty Charges (default charges). The Jersey Consumer Council has
knowledge of over £600,000-worth of claims settled or in progress by individuals against Jersey’s High Street
Banks. In the U.K. there are a number of official bodies able to assist with remedy —

Office of Fair Trading



Financial Services Authority
Financial Services Ombudsman

In Jersey we have none of the above present and individuals have been tested by some banks resolve not to pay
back charges that have been applied unfairly.

Billionsof £'s

Estimates are that £1.7 billion of combined bank profits per year come from charges of one sort or another
Claims can be made for repayments of up to 6 years. This could mean over£10 billion is at stake for the banks.

£403 million+ paid to date

Interim results from major banks show that charges refunded to date are—

e HSBC refunded £120 million;

e Barclaysrefunded £87 million;

e Roya Bank of Scotland (Includes Natwest) refunded £81 million;

e HBOS (Includes Halifax) refunded £79 million.

| have seen cases where banks are guilty of what could be considered sharp practice. An example would be
when:

— aperson’ssadary ispaid in on acertain date and standing orders or direct debits are paid;

— the banks have made the payments out leaving an account overdrawn;

— then levied a charge on each transaction (anywhere between £25 and £30 and maybe up to 3 times on
each default);

— then credited the person’s account with their salary.

Banks have been using charges as alicence to print their own money.

M ortgage and endowments

This was previously the area of most referrals to the U.K. Ombudsman. Again those in Jersey have been left tc
fend, many with some difficulty, for themselves to obtain remedy, on occasions using U.K. official bodies tc
assist if jurisdiction can be established.

Other areas of remedy

There are other financial areas where people feel aggrieved and they often give up on a dispute that is without

remedy.
Law Drafting

There are estimates of between 15 to 30 days required for Law Drafting. The difficulty being that to get
something in does mean proposing taking something out, and as | said 2 years ago, the world will stop turning
with any proposals | make.

To demonstrate, in 2005 | suggested the remova of the “Limited Partnership Law” — Policy and Resources
believed that this should stay in -

“asthiswill provide additional flexibility to the finance industry in an important area of business....” \

So VITAL isthis particular legidlation that in 2 yearsit is still in the drafting proves and yet to surface (see pag
196 of Annex).

No right for individual States Members

In this process of Law Drafting there are no rights for an individual Member for a number of reasons, but mainly
that allocation of time is to Ministers and Departments only. For that reason | seek a positive decision from the



States to give this matter both focus and priority.

Conclusion

| hope support can be given to assist in finding remedy in an area of private finance that causes distress to many
individuals, some of whom are not best able to represent themselves.

| believe we have a duty to provide the framework and that industry should be obliged to pay for it.

| believe that there are no financial or manpower implications for the States as the proposed Ombudsman would
be industry funded.
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APPENDIX B

STATESOF JERSEY

[

STATESBUSINESS PL AN 2006 - 2010 (P.151/2005):
AMENDMENT

L odged au Greffe on 9th August 2005
by Deputy A. Breckon of St. Saviour

STATESGREFFE

2005 Price code: C P.151 Amd.



STATES BUSINESS PLAN 2006 — 2010 (P.151/2005): AMENDMENT

At the end of paragraph (d), after the words “Table 11.3” insert the words —

“except that in the said table, for the following item —

27 LIMITED ECONOMIC Nil Nil
PARTNERSHIPS | DEVELOPMENT
LAW - COMMITTEE
AMENDMENT (30
days)

there shall be substituted the following item —

27 FINANCIAL ECONOMIC Not yet Not yet
SERVICES DEVELOPMENT identified identified
OMBUDSMAN COMMITTEE
(JERSEY) LAW -

NEW LAW (30
days)

DEPUTY A. BRECKON OF ST. SAVIOUR



REPORT
I ntroduction

In September 2004 | brought a similar amendment, which was narrowly defeated (for information | have
attached that amendment and the States Minutes from 14th September 2004). | believed then and now, that by
Jersey having a Financial Services Ombudsman it will strengthen the standing of the finance industry, by giving
access, at ho cost, to the individual, who may feel aggrieved by the action of afinancial adviser or institution.

Balance of power

Individual consumers do not always have an easy cost-effective remedy to dispute resolution with financial
ingtitutions, whereas businesses can resource departments to dea with these matters, including legal advice,
which will not come either easily or cheaply to theindividual.

The presence of an Ombudsman gives some power back to the individual against the corporation. Also it gives
focus to the grievance. When an Ombudsman becomes involved, quite often matters are resolved between the
parties, however, the process needs to be there to facilitate remedy — often without an Ombudsman simple
matters can become long, protracted and not resolved.

Isleof Man
| have attached some information about the Financial Services Ombudsman Scheme in the Isle of Man which
came into operation in January 2002 but can consider complaints relating to events occurring on or after 20th
April 1999.

The Ide of Man boasts that it “is the only British offshore island providing such a scheme for financial
complaints”.

Jersey can and should do something about that statement.
Theldle of Man “Information Centre” has more very good news.

“The first Annual Report of the Financial Services Ombudsman Scheme is published today (14th April
2003), for the year ending 31st December 2002. The Scheme gives customers worldwide a free,
independent and less formal method of resolving disputes with Isle of Man financia firms. The
introduction of the Ombudsman Scheme has further enhanced the consumer protection arrangements on
the Ide of Man, complementing the established regulators, compensation schemes and Pensions
Ombudsman arrangements.

Ombudsman Schemes are an accessible alternative to going to court if the complainant has been unable
to resolve the matter directly with the company. In the absence of such a scheme, many people do not
have the resources to use the court system especially for disputes involving small sums.

In 2002 the Ombudsman Scheme received 400 initial contacts which resulted in 273 potential
complaints.

In the main, issues raised in complaints tended to concern simple administrative errors by suppliers of
financial services (‘suppliers’), such as delays carrying out customers’ instructions or provision of
incorrect information on fund or surrender valuations, and other issues, such as transparency of charges
for early surrender of an investment or early repayment of a mortgage.

Of the complaints received, 54 were outside the jurisdiction of the Scheme and a total of 57 complaints
were completed in the year. The majority (35) of the complaints were resolved at the first stage of
mediation and conciliation by Office of Fair Trading staff and 22 received formal determinations by an
Adjudicator (or ‘ombudsman’). While most of the 22 were upheld either in full or part, most of the sums
awarded were modest (usually £600 or less), and in nearly every case included an element in respect of
distress and inconvenience suffered.

Sophie Watkins, Head of Research and Operations at the Isle of Man office of Fair Trading said “We
have had a very successful first year. We believe the Ombudsman Scheme has proved useful both for



customers and suppliers by giving a free and independent method of resolving complaints. Ombudsman
schemes are increasingly seen as an important part of a well-regulated marketplace and the Isle of Man
isthe only British offshore island providing such a scheme for financial complaints.”

Jersey Financial Services Commission

| have in my possession a number of documents relating to the background work that has been done by the
Financial Services Commission over thelast 5 years. | have attached a number of these for information.

* A Working Party was set up in 2000/2002 to look at a Financial Services Commission Ombudsman.
- Membership attached.

* September/October 2002 — sent to Finance and Economics “advised that the Committee will not look at
the document until after the forthcoming election”.
* 5th September 2002 - Alan Breckon received copy of Working Party recommendations for Law
Drafting Instructions.
- Extracts enclosed:

Memorandum — with some options;

Draft Memorandum — introduction and background;

Table of Appendices;

Funding options.
Furthermore, as a Financial Services Commission Ombudsman seemed to be stuck (or neglected) in the system,
| wrote to States Members and 50 or so others, in general terms the responses were positive and supportive,
including the Chairman of the Jersey Financial Services Commission, Mr. Colin Powell, and Director General
(then), Mr. Richard Pratt.
Financing and manpower

There are a number of possibilities for funding, exciting trade associations like estate agents and funeral
directors are “trade funded”.

The lsle of Man boasts —

“The Scheme is set up under sections 21A, 21B and 21C of the Financial Supervision Act 1988 and
operates out of the Ie of Man Office of Fair Trading. It is funded by the Isle of Man Government.”.

In genera terms, “trade funding” and meaningful participation isthe ‘norm’.

There are a number of ways this can be achieved — with a very small cost to existing businesses but with ¢
substantia benefit.

Conclusion
| believe having a Financial Services Commission Ombudsman in Jersey is awin-win situation.

. Confidence for consumers.

Confidence in the Finance Industry.
. A positive advert for Jersey.

. Government reacting for reality!

| do not think the world will stop turning if we put back for another day the LIMITED PARTNERSHIPS LAW.



APPENDIX
[to P.151/2005 Amd.]

STATESOF JERSEY

[

STATES RESOURCE PLAN 2005 TO 2009 (P.135/2004):
SECOND AMENDMENT

Presented to the States on 14th September 2004
by Deputy A. Breckon of St. Saviour

STATES GREFFE

2004 Price code: A P.135 Amd.(2)



STATES RESOURCE PLAN 2005 TO 2009 (P.135/2004): SECOND AMENDMENT

In Appendix 11 referred to in paragraph (c) of the proposition insert the following item into tt
Legislation Programme for 2005 —

NCIAL ECONOMIC Noneidentified | Noneidentified
'ICES DEVELOPMENT

UDSMAN COMMITTEE

SEY) LAW —

LAW (15 days)

DEPUTY A. BRECKON OF ST. SAVIOUR



REPORT

Ombudsman services were first established in Sweden in 1809 to “investigate citizens complaints against public
officials”.

Since then many basic systems have developed to enable ordinary peopleto air their complaint or grievance, (a
no (or low) cost), about a specific area of public administration or trade/industry, e.g. financial services etc.

Balance of power

Areas of public administration or large, and to some extent small businesses, maybe seen to have a considerable
advantage over the individual consumer, however, the Ombudsman can balance that power by being able tc
seek information and remedy for the “underdog” in an efficient, transparent and user friendly manner.

The Jersey Financial Services Commission is responsible for the regulation, supervision and development of the
financial servicesindustry in the Island; key features of this are:

@ reducing risk to the public of financia loss,
(b) protecting and enhancing the Island’s reputation and integrity in commercial and financial matters, and
(© safeguarding the Island’s best economic interests.

| believe this should include an Ombudsman Scheme, giving access to local and overseas individuals who may
wish to seek cost effective remedy without a costly legal process. Examples of this would be missold
endowment policies, hidden charges and costs, linked insurance of other products. Jersey Financial Services
Commission licences many businesses, however individuals cannot easily challenge their business practices.

Conclusion

A recommendation was contained in the “Edwards Report” (Published on 19th November 1998, “Review of
Financial Regulation in the Crown Dependencies”) which said that Jersey’s Financial Services businesses
should have a statutory Ombudsman scheme, “which will provide an efficient and cost-effective mechanism for
the resolution of disputes between financial services businesses and their customers’. The “Task Force” that was
established in Jersey to respond to “Edwards’ agreed with that recommendation and the Financial Services
Commission was asked to consult with interested parties and to prepare law drafting instructions for which law
drafting time was allocated to enable a scheme to be introduced as soon as possible.

An Ombudsman Working Party was set up by the Financia Services Commission with a brief to prepare law
drafting instructions for a Financial Services Ombudsman Scheme. The Working Party included a good cross
section of the various strands of the finance industry and concluded its work in September 2002 and passed
information to the Finance and Economics Committee for approval - nothing happened.

This amendment seeks to generate some positive activity for the benefit of the individual and the finance
industry.

There are no financial or manpower implications for the States arising from this amendment.



States Minutes of 14th September 2004 show —

THE STATES, following further consideration, rejected an amendment of Deputy Alan Breckon of St. Saviour that it
Appendix 11 referred to in paragraph (c) of the proposition there be inserted the following item into the Legidatic
Programme for 2005 —

113

FINANCIAL SERVICES | ECONOMIC DEVELOPMENT None identified None identified
OMBUDSMAN (JERSEY) | COMMITTEE
LAW - NEW LAW (15
days)
Members present voted as follows—
POUR: 21 CONTRE: 26 ABSTAIN: 0
Senator S. Syvret Senator L. Norman

Senator W. Kinnard

Senator F.H. Walker

Senator P.V.F. Le Claire

Senator T.A. Le Sueur

Senator P.F. Routier

Senator M.E. Vibert

Senator E.P. Vibert

Senator P.F.C. Ozouf

Senator R.J. Shenton

Connétable of St. Martin

Connétable of St. Ouen

Connétable of St. Saviour

Connétable of St. Mary

Connétable of St. Brelade

Deputy R.C. Duhamel (S)

Connétable of St. Clement

Deputy A. Breckon (§)

Connétable of St. Helier

Deputy J.J. Huet (H)

Connétable of St. Lawrence

Deputy of St. John

Connétable of Grouville

Deputy G.C.L. Baudains (C)

Connétable of St. John

Deputy P.N. Troy (B)

Deputy of Trinity

Deputy R.G. Le Hérissier (S)

Deputy of St. Martin

Deputy J.B. Fox (H)

Deputy T.J. Le Main (H)

Deputy JA. Martin (H)

Deputy M.F. Dubras (L)

Deputy G.P. Southern (H)

Deputy J.L. Dorey (H)

Deputy JA. Bernstein (B)

Deputy F.G. Voisin (L)

Deputy of Grouville

Deputy S.C. Ferguson (B)

Deputy of St. Peter

Deputy of St. Mary

Deputy of St. Ouen

Deputy P.J.D. Ryan (H)

Deputy M.A. Taylor (C)

Deputy JA. Hilton (H)

Deputy G.W.J de Faye (H)
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FIRST ANNUAL REPORT OF THE ISLE OF MAN FINANCIAL SERVICES
OMBUDSMAMN SCHEME- Ofrice of Fair Trading News Realease
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Financial 3ervices Ombudsman Scheme Receives Seal of Approval

The lzle of Man Financial Servicus Dmbudsinan Scheme has besn aviepted as & mamber of the British and lhish
Crabudarin Association,

Furar Ombudsman Schame to be recngrised by the Associubion it must moet four kety condition, Those condiliung
are indepuendence of the Ombudsiean fom Hie ciganisarinns the Omnbudsman has the power I investigate;
sHectiveness; fainess and public acceunlakitily.

The lsig of Man Schema is 2 fres, hdependant dispute resolution swmvice for fndividuals with @0 unresolved complairl
aaisl an lale of Man inancial firm such as 8 bank, inswance surnpany ar fnancial adviser. Although cuming into
aperation on the 15l January 2002, the Schome can consicler comiplants jclating to events oecuning an e ailer 20th
April 1699,

The Scheme aprrates cat of the [sie of Man Gffice of Fair Trading from where Sophie Watking comemented
"Maimbership of the aciatian is inmporiant for the Schome an i 1ocognises that it has met alf of e writeria to ensure
an irdanendent, effective, fair sondice wikch is open to puldic scruting, The recoghiten o the Assaciativn will rminforee
the lstard's 1epulation as a well regulated and successhd olahore finance cenire”,

A Copy ul e Financial Setvives Ombadsman Scheme idormation tzafel can ke obtamed [rom the Isie ol Man Ofice
o b i Tragding wetbsife s folt

bagk to previous location




Appendix No. 8

Membership of Ombudsman Working Party

1. Wicholas Crocker Olsens

)

Richard Musty Llovdsi 5D Offshore
3. Keiih Moss Lloyds TSI3

4. John Heaps Coults

5. lan Strang Law Society

H. Gary Envis Abacus

=3

Flaine Millar Roval Bank of Scotland [nleruationat

& Lindsay Bracepindle Roval Bank of Canada Trust

1 Peler Sullivan Jersey [ankers Association

10, Franoig Le Gresiey Citizens Advice Burean

Other peeple atiended on an wl hoe bawis including Mans Racriocher, the eurrend

President of the Jersey Bankers Association who attended the last working patiy
meeting to review the previous deafl of the Financial Services Ombadsman Scheme,




JERSEY FINANCIAL SERVICES
COMMISSION

Taeputy A Brackon
Laleoo Flouse

T7a York Sirect Dy Kol MH/ P&
St Helier
JEE2 5RO 4 Septaanber 2002

Dear Deputy Brewkon

Ombudsman Scheme for Jersey

Fuether to cur recent telephone conversations regarding the work we buve beem doing onan
Ommbneedsman Scheme for Jersey please find endosed a copy of the Cmbudsigan document T
fave just sent out to members of the Ombudsman Working Party.

This docurmnent ifself is self explanatory. Tt has aleeady been grven unofficially to Tolom Harris
at Finance and Economics and will be hanwled ever [ormally 1o the Conunittee one [ have
revetved Puck the comments {rom the working pasty and collated them into a new Appendix
N8 We have also beon advised that the Committec will not ook af the docirment inlil aftes
[T

the fortheorming elzc
Dshall lorward you a copy of Appendix No. ¥ as soon as it is prepared.

Lhope that Lhese papers will be of tse 1o vou and that i will not be too long befors we have
Ombudsman schones operating in the Tsland.

Yours sincerely

S U T

FENTHE ]




Alcun @ralid

JERSEY FINAMNCIAL SERVICES
COMMISSION

MUMORANDUM

Tor Mo Membors of e Lrom:  Name:
Ombudsman Workin o
Farty

liTie Rl v pe ref] Lraie 3 Seprembaer 2002

1. his deanuoent sets out the Jorsey Fimancial Services Commission’s proposed law
draftin instructions for a Financial Services Chobudsman Schene and represents the
drafe that will be presented Lo the Vinanee and Reemomics Committer for approw:

2 The draflis substanrially the same in conlent as the Jast drafl censiderad by the
working purty but <differs mackedly in tess of preserdaliom. [enow pives the Finance
e Heonomies Comnmitiee Lwe oGNS as fo the way forward:

S Oplin )

niroduce a inancial Services Onbudstian (Joraev) Law 200%; or

Crplion 2

Introduce a Ombudsman ersev) Law 200 and a Financial Services
Ownbudziman {Jersey) Order 200% nnder tlis proposed Taw,

3. The law draftmg instraclions cover balh wptions 5o that we hope theve will be 1o
Fagther delays in bringing i the scheme for the finacial services industry,
4, The seconud option enables the Finance and Seonomics Comenillee/ iudusiies

Commsitlen to take advantage of the work we bave done in the working pasty and use
the preposed corporale sele model and Lhe law drafling time we have available 1o
bring, i a general Ombiudsman law thal weonld enablo nominated Siates Committees
lerintroduace Ombudsiman schenes by Order ratitee than by primary Tegislation , thng
speedlys up the process of mtrod ucing sueh sehemes, The first of whick could be ihe
Vimancial Services Ombadsman {Jerse ¥3 Order 2007 if the Finance and Ceonomics
Cornmilice decide 1o choose this roule forwared.

o




The enclosed draft memorandum to he Finance and Bconomics Committee also asks
the Cormittec fir guidance o -

51 whether to inchide noneregulated linanchi service providers under the
scheme, and i so, when? (para, 3.1.1);

52 haw the scheme shoukl be funded? (para. 3.1.2);

3.5 how to handle complaints against the Onmibudsman? para. 3.1.3%;

54 whether the Commilles wants Lo takeover this project following the creation
of its own execolive or whelher it wants the Financial Services Commission tor
confinue wilh it (para. 5.2.7); and,

5.5 how fulure consultation should lie hand fed.

Although this document sets out the Financial Services Commission's proposals 1
promised you all at the last warking party mecting to give you the opportunity Lo
comment on what is being submitted to the Committee. 1t is iy intention, therefore,
to add a ninth appendix Lo this document. It shall contain a summary of all your
comunents on the proposed drafts and scheme, Could you please forward any
comments vou may have on the document to me, in writing, by the 16 Seplember
2002, Fwill provide cach of you with s summary of the comments recetved once ]
have collated them.

Repending vpon the Finance and Beonoinics Committes’s decision to para, 3,277
wy memorardum o them the role of the working party and ihe Financial Services
Commission may be at an and. 1F this is he case L would like to thank vou all for yoor
help with Lhis project. Thave found the mestings nol only very constructive bul also
good humoured. [ have valued your inpul and yuidance and | hope Thave the
pleasure of working with you again in Lhe fulare on some other Project.

Tegal and Polcy | ivision.




JERSEY FINANCIAL SERVICES
COMMISSION

DRAFT MEMORANDUM

Tar Maroes The Prestdent and From: Name:
MMembers of the
Finance and Feonomics
Commiliee
Tile Ref: P&L/MH Date:
Ombudsman Schermne tor Jersey
1. Inlroduction and background
11T In 1998 [ollowing his review of the Island’s FPinance Industry and Regulation Androw
Ldwards recommuended that the Island Authorities consider mtroducing an Cmbudsman
Scheme. This recommendation was accepled and the Tinancial Services Commisston was
asked to consult with interested parties and to prepare Jaw drafting instractions for such
a scheme, In addition, law drafting time was allocated in the law drafling schedule fo
enable the scheme to be infroduced as soon as possibic.
1.2 Since lale 1994, the Financial Servicrs Commission has;
1.2 isstied, and constdered the responses to, a consultation paper on introdu cing a
Financial Services Ombudsman Scheme in Jersey;
122 set up a working party drawn from respondents Lo the consullation paper who
represoen ted baih the {icance induslry and consumers; and,
123 constilied with the United Kingdom Financial Services Cinbudsman, the (ilice
of Fair Trading in The Tsfe of Man and the British Irish Ombudsman’s
Asspciation. We have also worked closely with the Guernsey Financial Services
Commission who also miond inlrenduciap an Ombudsman scheme in response to
Andrew Hdwards recommendatiom.
1.3 The papers conlained in this document sel out the Tinancial Serviee Commission’s

propasals [or an Ombudsman Scheme for lersey. Although its bricl was Lo produce a
Financial Services Orobuedsman Scheme il became apparent that the maodal it is proposing
and the law drafting time it has bean allocated coutd egually be used to assist the States
i inlroducing other Ombudsman schomes in the Island. Teis for this reason that it is
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submitling two sepatale schemes [or consideration and giving the Tinance and

Economics Commitiee Lhe oplion of deciding which one to introduce.

Optiony

‘The two options are:

210 to introduce a Financial Services Ombindsman (Jersey) Law 2000 which will
relate exclustvely to regulated and possibly non-regulated financial service
providers; or

2,12 tointroduce a Omibudeman (Jersey) Taw 200* which would provide an wnbrella
structure for separate Ombudsman schemes to be brought in by Order of | |
Conunittes.

The appendices Lo This document contait draft scheme rules for either option:

227 Appendix 1 contains the law dralting instruclions for a Finencial Services
Ombudsman (Jersey) Law 2005,

2.2.2 Ap pendi_\' 2 conlains the Taw d rafiing instractions for v Omibudsman {Jersey)
Ly 200%,
223 Appendix 3 conlains the law drafting instmctions fur a Financial Services

Ombudsinan Jersey) Order 200F which would be made under the Ombudsman
(Jersey) Law 200

Guidance sought

Three issues of a palitical nature have not been addressed inthe law drafting instreclions
and the financial Services Commission would weleume the Finance and Economics

- . - o - i e
Commilles’s puidance as t6 how it should proceed. These are:

311 Whether o include noen-reguiated fimancial service providers inder the
Ombudsman scheme and, it 50, when they should be incorporated. See the
separate scheme documents and Appendix No. 4

RAN How the Ombudsman scheme will be funded See Appendix No. 5

I~

313  How lo handle complainis against the Ombuodsman, Sec Appendix No, 7

The Financial Services Conumission also secks the Commitler’s guidimee as to how to

praceed frem this poink:

321 Poliowing the appointment of the Finance ndusty Executive does the
Commiilee wanl io lake over Lhis project and see it to completion or wonld it
like the Financial Services Corminission lo continus with it ?

a2z Toes the Committer want to engage in. a further round of consullalion oo these
proposals with a wider audicnce than that represenled by the workone party set
up by the Financiet Sorvices Commission? [See Appendix Nou8 (or drfails of
working party memberst, 1 the answer Is vos, does the Comnmmittes wash te




consult on the schemes sel out in the attached appendices or on the dhafl
Laws/Crders produced by by the Law Draftsman’s {ffice?

Tnformation

In order to assist both the Ombuadsmon amud conswmers the Financial Services
Comrmission is proposing Lo incorporate complaint haru{ling reqairernents in the Codes
of Practice it issues to regulated financial service businesses. Thase are contained in
Appendix No. 6.
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8.

Table of Appendices

Law Drafting Instractions for Financial Services
Ombudsman (Jersey) Law 200*

Law Drafting Instructions for Ombudsman
{Jersey) Law 200*

Law Drafting Instroctions for Financial Services
Ombudsman (Jersey) Order 200*

Non-regulated Financial Services Business
Hunding of the Ombudsman Scheme
Comphaiet [Tandling Reguirements

Complaints against the Ombuadsman/Financial
Services Ombudsman.

Membership of Ombudsman Working Party




Appendix No: 5

ol

Funding of the Ombudsman Scheme

Meost Ombodsman schiemes are [ree to complainants and are sither paid for by the
Slate {og. Jsde o Man) or wrie funded by levies on the dillerent sectors ot industry
that the schemes cover (UKY, or o combination of both, Seme include case relaled
charges on respondent. fitms.

inlight of the peblicily surraunding States Finances the working purty considered the
following funding propoesals, which were tabled by the Senior Paticy Manager in the
Policy and Legal Division of the Financial Sorvices Commission. These discussions
were not concfuded, hawever, us it was lelt that the Tunding issue went heyond the
remit of the Commission and should be Jeft io the Finance and Beonomics
Carmmirtee,

Froposed fiunding model

e proposed Financia] Senvices Ombudsoon Scheme will mitially be tunded by
means ol campulsory ansval charges levied on the regulated and non repnlated
financial service husinesses Toeated in the Istand, whiclh are eovered by the Scheme,

Ditterent Ievies will apply to di (Terent eategories of finmeinl scrvice husiness
sive of the levy will initially be st by the Finaneiaf Services Commission £
Ombnndsman (zeting on behalf of the Finunce and Eeonomics ( ‘omunnitiee) after
consulfation with the pastics coverad by ihe Schema, Subscguently, the levy will
lake inte account the number of complaints recsived by ench category of business
unid the cost of dealing with the complaints reesived from those catepories, [ More
cornplex cases will take longer 10 resolve and cost more 1o adjudicalel.

Provision will be made in the Law for the introduction of case related charges to
supplernent or reduce the compulsary aumual levy once sufficient Jata on the
waorking of the Scheme has been obtained,




JERSEY FINANCIAL SERVICES
COMMISEION

Lrom {he office of the Chairman
Telfephone: + 44 {(1] 1534 822114

E-mail: e.powell@jerseylscorg
Deputy Alan Breckon

Elat 2

Bristol Villas Cur Ref.: CCP/AMY TO7-001
Aubin Lane

StSaviour 1t May 2003
JE27PP

T
D=ar "L'L_z—g“"(f::x_

Thank vou for your feiler of the 19t April and for the supporting papers on the subject of
Crmbudsman Bervices.

As I was o member of the Ciothior Panel, and as all the meanbers of the Paned shared
compietely in the recommendations i the Panel’s report, you should net be surprised to
know that T fully support the Clothier Recommendation that an Ombudsman should T
appointed io hear complaints of mal-administralion by government depariments.

As Chairman of the Tinancial Services Comumission I am alse supportive of lhe idea of a
Financial Services Cmbudsman, With the transfer of responsibility for the finance industry
and [or the Commission {rem the Finance and Loonoimics Comumitllee e the Economic
Development Cormmitiee, that | understand ig in fmmedinte prospect, it will be dar the
Leomornie Developmoent Comunitiee o progress Lhe matler of o [inancial Secrvices
Cmbudsman,  As that Comunillee also has general responsibility [or consumer affairs it
mighl be expected that members of the Committee will be sympathetic to the idea.

| hope you arc suecesstal in rekindling the debate on the subject of an CGmindsman seivice.
Kind repards,
Yougssincerely,

i

K
vy

Colin Powell
Chairman




JERSEY FINANCIAL SERVICES
COMMISSTION

Irom the office of the Dircctor General

Telephone: + 44 {0) 1534 522011
E-mail: r.pratl@jerseylsc.org

Pepaty Adan Breckon

Flat 2

Bristol Villas Our Ref: AI/RCP/ P7-001
Aubin Lane

SLSaviour 23 April 2003
TE2 7FP

i\jm,_ N

Thank you for your letter of the 190 Aprl enclosing some material relating to Ombudsman
achemes.

As your leiler notes, Lhe Tinancial Services Commission has heen working actively on the
preparaiion of an Umbudsman schome Tor {inancial services in forsey. A propoasal s
currently with the Finance and Dconontics Committee awaiting their decisions om a number
af key proints.

The schemoe we are proposing will be amaed at the privete sector rather than the public
sector.  Uhwre are already mochanisos for sveking judicial review of decisions of the
Tinancial Services Comaission on regulatory matlers.

I'famk you onee again for allording me (hese paoers.
¥ & £ i

i
(!N'J‘\ [ Rry e

Y

M e

. e
Richard Prall
Director General
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APPENDIX C

STATESOF JERSEY

[

STATESBUSINESS PL AN 2006 - 2010 (P.151/2005):
AMENDMENT (P.151/2005 AMD.)- COMMENTS

Presented to the States on 6th September 2005
by the Economic Development Committee

STATESGREFFE

2005 Price code: A P.151 Amd.Com.



COMMENTS

While the Committee does not object to the principa of establishing a Financial Services Ombudsman, and
indeed sought law drafting time for such a scheme in 2005, the reality is that the Committee’s resources are
limited. An ombudsman scheme will require a significant commitment, initially in terms of the demands placed
upon officers of the Economic Development Department in consulting upon, implementing and designing &
scheme, and subsequently in terms of potentialy significant, year on year funding for such a scheme. Given that
Guernsey has ruled out introducing an ombudsman scheme and that the Isle of Man scheme is government
funded, it is unreasonabl e to expect that the costs of such a scheme could be imposed upon the finance industry.

The Isle of Man Scheme is comprised of 2.5 full-time senior administrators and a panel of 5 ombudsmen. It i<
likely that any Jersey scheme would be at least double the size of the Isle of Man scheme, to reflect Jersey’s
much larger financial services sector. Five full-time employees, a panel of 10 off-lsland ombudsmen and the
costs of premises, accommodation and travel al indicate that the scheme would cost at least £500,000 a year to
operate.

Such a scheme cannot be designed or funded from the Committee’s existing budget. Such a scheme will not
contribute to the ambitious economic growth targets that the Economic Development Committee has been
tasked with achieving and therefore can only be implemented and operated through additional initia and
subsequent year on year funding. There is no purpose in seeking law drafting time for an Ombudsman scheme
unless the States is willing and able to provide the resources to fund such a scheme.

In addition, the Committee is not convinced that establishing an Ombudsman would be an effective use of the
States’ restricted resources. The information provided in the Amendment in relation to the Isle of Man indicates
that the costs of a scheme are likely to be significant and difficult to contain. The Isle of Man figures also show
that only 6% of complaints to the Ombudsman were made by Isle of Man residents. It is therefore clear that
implementing an Ombudsman scheme is a very inefficient use of resourcesif the aim of the scheme if to benefit
Jersey residents.

The Committee believes that existing aternative dispute remedies should be explored, such as encouraging the
use of mediation for low-value claims against financial institutions, before any consideration is given to entering
into what would be along-term commitment to fund an Ombudsman scheme.

In addition, the Committee believes that, were the States to provide law drafting time in 2006 for an
Ombudsman scheme, it will be impossible to consult upon the details of the scheme- including the question of
how it isto be funded — and to finalise law drafting instructions within that timescale. The introduction of such &
scheme will need detailed comment at all key stages from a large number of stakeholders, including consumer
bodies, representatives of the finance industry, the Jersey Financial Services Commission, a number of States
Committees, the Law Officers Department and the Attorney General. Law drafting instructions will simply not
be finalised during 2006.

Finaly, the Amendment does not include any argument as to why the amendment to the Limited Partnerships
(Jersey) Law should be removed from the law drafting programme. The Limited Partnerships Law is one of the
laws most commonly used by the finance industry (not to be confused with the Limited Liability Partnership
Law) and amendment is essential to ensure that Jersey does not continue to lose work to jurisdictions, including
Guernsey, that offer greater flexibility to limited partnerships. This law is widely used and is a key law in our
funds sector, one of the high value areas upon which resources must be focussed if the economic growth targets
are to be met, and the Economic Development Committee strongly believes that amending this Law should
remain an objective for 2006.
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STATESBUSINESS PLAN 2006 - 2010 (P.151/2005):
AMENDMENT (P.151/2005 AMD.)- COMMENTS

Presented to the States on 6th September 2005
by the Policy and Resour ces Committee

STATES GREFFE
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COMMENTS

Whilst the Policy and Resources Committee opposes the amendment as drafted, it has sympathy for the intent tc
ensure that individual consumer should have an easy cost effective remedy to dispute resolution with financial
situations.

The Committee believes that it would be inappropriate to commit scarce law drafting time until the States has
considered and approved the most effective means of supporting consumers. It therefore suggests that the
Economic Development Minister should be asked to bring areport to the Statesin early 2006 to allow the States
to determine how they would wish to proceed. Once the States has decided the way forward, law drafting
priorities could be reviewed or depending on the scale of the change, time could be made available as a priority
in 2007.

The Committee believes that the Limited Partnership Law should be included in the 2006 legidation
programme, as this will provide additional flexibility to the finance industry in an important area of business,
and will thereby help to maintain the Island’s competitiveness.
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1.

FINANCIAL SERVICESOMBUDSMAN SCHEME - REPORT

I ntroduction

11

12

13

14

15

For some time, consideration has been given to the introduction of a Financia Services Ombudsman
Scheme in Jersey. This was one of the recommendations made in 1999 in the 1999 Edwards Review,
and was a matter consulted upon by the Jersey Financial Services Commission (the Commission) in
March 2000.

Since then, progress on the introduction of an Ombudsman Scheme has been sporadic. In October
2002, the Commission drew up proposals for an Ombudsman Scheme and in 2004, the Economic
Development Committee made a bid for law drafting time for the introduction of an Ombudsman
Scheme within the 2005 Law Drafting Programme. This bid was unsuccessful. In September 2005
Deputy Alan Breckon lodged an Amendment to the States Business Plan 2006-2010 in which he sought
to make time available in the 2006 Law Drafting Programme for legisation introducing an Ombudsman
Scheme. At the time that matter was placed before the States, the President of the Economic
Development Committee undertook to consider the matter further and report back to the States.

The purpose of this Report is to describe in broad terms the likely nature of an Ombudsman Scheme
and the options that are available should the States wish to implement an Ombudsman Scheme. The
Report then makes some tentative recommendations in relation to how this issue should be progressed.
If the Statesis of the view that it would wish to explore the option of an Ombudsman Scheme further, €
public consultation should then be carried out to better determine the appetite for, and preferred scope of
such a scheme, before a final decision is made whether to progress the scheme and if so, in what
manner.

There are perhaps two matters that should be emphasised by way of introduction. Firstly, should the
States decide to introduce an Ombudsman Scheme, complete freedom exists to design that schemein €
manner appropriate to Jersey. Although a number of other jurisdictions have similar schemes, the Island
would begin with a blank sheet of paper when designing its own Ombudsman Scheme. There has
perhaps been an assumption that such a scheme would be limited to matters broadly in the sphere of
financial services. Thereis, however, no prima facie reason why a scheme needs to be limited in such €
manner, though this report will largely confine itself to considering the introduction of a scheme limited
to complaints arising in relation to financial services.

Secondly, an Ombudsman Scheme will require ongoing funding. Potential sources and estimated levels

of funding will be discussed in this report. However, every decision made in relation to the structure of
an Ombudsman Scheme will have a funding implication.

The Purpose of an Ombudsman Scheme

21

2.2

2.3

24

The purpose of an Ombudsman Scheme is to provide an alternative form of dispute resolution to those
offered by the courts. It is often argued that an Ombudsman Scheme offers three advantages over legal
redress sought through existing litigation procedures: it should be cheaper, quicker and more accessible.

The UK Financial Ombudsman Serviceis established by statute, which describes it as “a scheme under
which certain disputes may be resolved quickly and with minimum formality”. A more cynical observer
might suggest that another key aim of such schemes is to restrict the scope for one party to a dispute—
usually the wealthier party that is the subject of the complaint — to obstruct the speedy resolution of the
complaint through the use of “tactical” litigation.

The scheme operates by alowing disputes that meet certain criteria to be adjudicated by an
Ombudsman, an individual appointed for his or her knowledge and experience within the field in which
the dispute arises. One of the chief advantages of an Ombudsman Scheme is the experience of the
Ombudsman in his or her chosen field and in relation to similar disputes. Before a matter is referred to
the Ombudsman, however, it is usual for such schemes to include processes designed to find &
negotiated settlement between complainants. The experience of other Ombudsman Schemes suggests
that the mgjority of disputes are resolved without formal adjudication.

It should also be noted at the outset that an Ombudsman Scheme has limitations. There are a number of



disputes that it would not be appropriate to refer to an Ombudsman. High value disputes and disputes that raise
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novel or difficult questions of law should more properly be considered by courts. There is, however, nc
doubt that for claims in relation to moderate or relatively low sums of money, particularly where the
claims arise in areas of a technical nature, Ombudsman Schemes have, in other jurisdictions, proved
popular with complainants who otherwise might fedl that redress would be impractical or unaffordable.

An Ombudsman Scheme would complement, but in no way duplicate, the work carried out by the
Commission. The Commission is a regulator, and its function is to regulate those providing certain
defined financial services from within the Idand. It will license and supervise financial services
businesses and may investigate claims made against such businesses. In investigating such complaints
the Commission’s focus will be on the governance of the financial services business, and whether the
complaint reflected afailure in the management or processes of the business that should be addressed in
order to protect the Island’s reputation. The Commission’s function is not to act as an adjudicator or
mediator between a complainant and a financial services business, and the Commission has no powers
to order afinancial services businessto offer redress to a customer in respect of a specific complaint.

It has been argued that an Ombudsman Scheme has the effect of increasing confidence in the provision
of financial services generaly, and thus indirectly leads to growth of the financial services sector. It i<
hard to find any evidence to either support or disprove this proposition, suggesting that any impact i<
unlikely to material.

The degree to which any particular Ombudsman Scheme succeeds in providing a form of dispute
resolution that is quicker, cheaper and more accessible than other remedies depends upon the design and
efficiency of that scheme. The advantages offered are also dependent upon the cost, speed and
accessibility of existing litigation and court procedures. In short, the value of an Ombudsman Scheme i<
equivalent to the degree to which it offers a form of dispute resolution that is more attractive to
complainants than that currently offered by the established legal system (comprising the legal profession
and the courts). Thisis amatter discussed in further detail towards the end of this report.

The Scope of an Ombudsman Scheme
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The scope of an Ombudsman Scheme can be defined as the criteria which a claim must satisfy in order
to be €eligible for referral to the Ombudsman. By widening the scope of an Ombudsman Scheme, the
number of claims referred to the scheme islikely to increase, asisthe likely cost of funding the scheme.
This raises an inherent friction that exists in any scheme of this nature: the success of the scheme
(judged by the number of complaints it receives and resolves) and the costs of the scheme will tend to
rise and fall together. Assuming that it is necessary to restrict the costs of the scheme, it is necessary tc
ensure that the scheme is restricted to resolving those disputes that are most in need of a form of
alternative resolution.

There are at least three obvious ways in which the scope of an Ombudsman Scheme can be regul ated:

. by reference to the subject matter of the complaint;
. by reference to the amount that the ombudsman can award in compensation; and
. by reference to the degree to which the complaint is connected with Jersey.

As mentioned in the introduction to this report, most comment in relation to the establishment of an
Ombudsman Scheme in Jersey has focussed on the creation of afinancial services ombudsman. Careful
consideration is needed as to whether this is appropriate. In general, an Ombudsman Scheme will be
attractive in circumstances where there is a significant disparity in the financia resources available to
each side of a complaint. This is certainly the case in disputes between a private individual and &
financial institution. It could equally be argued that the same disparity exists in disputes between private
individuals and utility companies or States departments, and there may be any number of other areas
where an Ombudsman Scheme may be attractive.

“Financial Services” encompasses a wide range of commercial activity, and consideration must be
given to which areas of financial services should be capable of providing the basis of a claim to the
Ombudsman. In practice, limiting the maximum amount the ombudsman can award in compensation i<
likely to lead to few claims being made in relation to certain areas of financial services activity — such as
disputes relating to securitisation or commercial lending.
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As well as determining the type of subject matter that can be the subject of a complaint, careful
consideration should be given to whether a specific Ombudsman Scheme should be created for &
defined class of subject matter, or whether the legidation should facilitate the creation of Ombudsman
Schemes generally, so that additional schemes could be subsequently created if it was felt desirable to
extend the subject matter of complaints that could be made to an Ombudsman.

A further way of regulating the level of complaints is to exclude claims above a certain amount from
access to the Ombudsman Scheme. There are severa reasons for this approach: the larger a dispute, the
lesslikely it isthat legal costs will prove a barrier to litigation, the more likely it is that the complainant
will be able to fund such litigation and the more important it is that each side to the dispute feels able tc
have the matter resolved by the formality of a court hearing.

In the UK, the Financial Services Ombudsman Scheme is only able to make compensation awards up
to £100,000 in value. The same restriction appliesin the Isle of Man. This restriction appears to operate
without comment, and it is suggested that there is no reason why a similar approach should not apply in
Jersey. Clearly, such arestriction means that disputes in relation to a sum exceeding this vaue are not
referred to the ombudsman.

Limiting access to the scheme by reference to degree to which the complaint is connected with Jersey
isthe final obvious way of limiting the scope of the scheme. It is clear that the Ombudsman should only
adjudicate complaints that have some form of connection with Jersey. The precise degree of connection
that is sufficient to bring a matter within the Ombudsman’s ambit is not so clear.

The connection with Jersey is strongest in circumstances where a complaint arises between two Jersey
residents in relation to a matter governed by Jersey Law. The nexus is weaker when only one of the
parties to the complaint is Jersey resident. When neither party to the complaint is resident but the
complaint is governed by Jersey law, the connection is still weaker. Finally, it is clear that disputes
between two non-residents in relation to a matter that is not governed by Jersey Law would be expected
to fall outside of the scope of the scheme.

There are other ways in which the scope of the scheme could be limited, such as subjecting

complainants to a form of meanstesting so as to ensure that they are unable to fund litigation
themselves. Such approaches could be explored further in any subsequent consultation paper.

Modelsin other jurisdictions
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There are two clear models for establishing an Ombudsman Scheme: those provided in the I1sle of Man
and in the UK. Guernsey has formally confirmed that it does not intend to introduce an Ombudsman
Scheme in the foreseeabl e future.

The UK model is of limited assistance when considering a potential Jersey scheme. The reason for this
issimply that the financial servicesindustry in the UK is vastly bigger than that in Jersey and is broadly
aimed at servicing the domestic market. The scheme receives over 100,000 complaints a year, has over
950 staff, around 30 ombudsmen, and is funded by a combination of levies upon financial services
products (for example, around 0.3p per bank account), and by fees levied upon firms that are the subject
of complaints. The sheer size of the UK scheme, the economies of scale that exist and the degree tc
which its financial services industry primarily serves a large resident population, makes it difficult tc
draw conclusions from the UK model that could assist in the creation of a Jersey scheme.

The experience of the Ile of Man Financial Services Ombudsman Scheme is more relevant. Like
Jersey, the Isle of Man is an island with a financial services industry that caters primarily (in financial
terms) for an international market. Nevertheless, the financial services industry in both Jersey and the
Isle of Man also provide services to residents, and the importance of this aspect of the industry should
not be overlooked. Although it is difficult to give precise comparisons due to the different areas of
financial servicesin which Jersey and the Isle of Man are each particularly strong, the industry in Jersey
is generally regarded as being about three times the size of that in the Isle of Man, suggesting that if the
Isle of Man approach was followed, a comparable Ombudsman Scheme would be about treble the size.

One difficulty with drawing lessons from the Isle of Man Ombudsman is that the last annual report
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of the Isle of Man Office of Fair Trading. Unfortunately, this information is nowhere near as complete
as that published in the 2003/4 report, so this has been the main source of information used in respect of
the Isle of Man scheme.

The Isle of Man scheme is open to individuals, partners of partnerships and sole traders (but not
companies) with a complaint against financial services supplied by afirm operating in or from the Isle
of Man. According to the 2003/4 report, of the complaints made to the Ombudsman, 6% were made by
Isle of Man residents and 94% by international clients of the Island’s financial services industry. The
number of initial contacts received by the ombudsman increased by 32% between 2002 and 2003, and
the number of formal complaints by 41%. In a press release issued on 14th April 2003, the following
summary of the schemes first year isincluded:

“In 2002 the Ombudsman Scheme received 400 initial contacts which resulted in 273 potential
complaints...

Of the complaints received, 54 were outside the jurisdiction of the Scheme and a total of 57
complaints were completed in the year. The majority of the complaints were resolved at the first
stage of mediation and conciliation by the Office of Fair Trading Saff and 22 received full
determination by an Adjudicator (or ‘ombudsman’). While most of the 22 were upheld either in
full or part, most of the sums awarded were usually modest (E600 or less), and in nearly every
case included an element in respect of distress and inconvenience suffered...”

In the Ide of Man Office of Fair Trading Annua Report 2004 the following comment is made in
relation to the failure of the Ombudsman to reach its target of completing mediation within 6 monthsin
90% of all casesreferredtoit:

“During the year the office received 521 enquiries of which 316 became formal complaints...the
Office concluded 350 complaints during this year compared with 117 in the previous year but,
as a consequence of the carry-over from the previous year and the increased number received
this year, only 60% of complaints resolved were completed within the six month target. The
target has not been met and with increasing numbers of complaints it will have to be reviewed
asit is considered unattainable with current staffing numbers.”

There is a clear disparity between the number of claims concluded in 2004 (350) and the number that
received full determination by the ombudsman in 2002 (22). Part of the difference is explained by an
increase in the number of complaints received between those years. The greater part of the difference
results from the large proportion of complaints that are resolved or withdrawn during the mediation
stage prior to a matter being referred to the ombudsman for final determination.

It is clear from the above that the Isle of Man Ombudsman, which at that time comprised a panel of
five adjudicators and around two full time case officers, was struggling to keep pace with the level of
cases referred to it. It is difficult to ascertain the precise costs of the Isle of Man scheme, as it i<
accounted for as part of the OFT’s general budget, and the costs of staff and premisesin the Isle of Man
are unlikely to be directly comparable with those in Jersey. It is important to emphasise that the Isle of
Man scheme is centrally funded by the Isle of Man Government.

Nevertheless, the following important facts emerge from consideration of the Isle of Man Scheme:

e 94% of complaints were received from non-residents;

e theaverage compensation award was small (in 2003, around £600 on average)
e the number of complaints received by the scheme was increasing

e the costs of running the scheme were increasing.

Alternativesto an Ombudsman Scheme
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The purpose of an Ombudsman Scheme is to provide an alternative to existing methods of resolving
disputes. Whether there is a need for an Ombudsman Scheme therefore depends upon whether existing
methods of resolving disputes are unsatisfactory.
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The Isle of Man scheme shows that the average compensation resulting from a decision made by the
ombudsman in comparatively small. The legal costs of any dispute that goes to litigation are likely to
significantly exceed the amount of the dispute. The obvious conclusion is that litigation is likely to be
an inefficient approach to solving the “problem” of disputes of a size that are typicaly referred to the
Ombudsman. Indeed, the costs of litigation are likely to prevent complainants seeking to pursue their
clamsin thisway.

These concerns are not new. In March 2002 the Bailiff initiated a pilot project into the Petty Debts
Court introducing into the court process a system of mediation, whereby that court may adjourn matters
for mediation on such terms as it thinks fit. Mediation encourages people to represent themselvesin ¢
relatively informal environment where proceedings could be managed by an accredited mediator. The
pilot project was successful, and mediation was subsequently established as a part of the procedure for
small claims disputes before the Jersey Courts.

Mediation is not necessarily a direct replacement for an Ombudsman Scheme. In particular, it should
be noted that whereas the Isle of Man and UK Ombudsman may make awards of up to £10,000 in value,
the jurisdiction of the Petty Debts Court is limited to disputes of up to £10,000 in value. Nevertheless,
even with this limit, mediation is likely to provide a quick and cost-effective aternative to litigation for
the magjority (by number) of cases that could be referred to an Ombudsman.

One key advantage of mediation compared to an Ombudsman Scheme is that mediation is established
as part of the existing court processes. Indeed, the Master of the Roya Court commented in &
presentation made in September 2004 to the Commonwealth Magistrates and Judges A ssociation:

“In my view, it is quite clear that a key reason for the success of mediation has been the
invaluable support provided by the Court administrative staff to litigants.”

Further, the strength of the finance industry in Jersey means that the Island is not short of professionals
with the technical expertise that an Ombudsman Scheme would offer. Provided sufficient persons of
experience can be persuaded to act as accredited mediators, there is no reason why this aspect of an
Ombudsman Scheme could not be replicated in the mediation process.

There may be weaknesses in the current systems of court access and mediation. However, it is clear
that mediation replicates many of the features one would expect to find in an Ombudsman Scheme. In
utilising the court infrastructure, mediation is likely to provide a more cost-effective way of addressing
many of the needs that an Ombudsman Scheme would seek to address. It is therefore recommended
that, prior to making any binding decision to introduce an Ombudsman Scheme, consideration should be
given to whether the existing system of mediation could be changed in such a way as to address all of
the needs that an Ombudsman Scheme would be expected to meet.

Likely costs of an Ombudsman Scheme
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Estimating the likely costs of an Ombudsman Scheme at this stage are very difficult: the final figure
will largely depend upon the design of the scheme and the demand for the scheme once it isin place.

If the scheme and experience of the Isle of Man were to be mirrored in Jersey, on the assumption that
the finance industry in Jersey is around three times the size of that in the Isle of Man, it islikely that the
scheme would require between 6 and 8 full time case officers and be able to draw upon a panel of
between 10 and 15 adjudicators. The cost of the adjudicators could potentialy be relatively small, if it
was possible to use the same community-minded persons that one would need to act as accredited
mediators under a mediation scheme. It is likely, however, that a principa ombudsman would be
required to represent and provide general oversight of the scheme. Together with the costs of premises,
it is reasonable to suggest that an initial annual budget of between £500,000 - £750,000 would be
required.

Funding could be provided from two sources. from a levy imposed on the financial services industry
(asin the UK) or directly from government (asin the Isle of Man).

If the costs were to be recouped directly from the finance industry, this would clearly place a direct
financial burden upon the industry which does not exist in Guernsey or the Isle of Man. Imposing



direct levy in the UK is practical on the basis that the UK itself represents a large and lucrative market, and
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institutions will be willing to pay that levy in order to access that domestic market. The same principle
does not apply to jurisdictions such as the Crown Dependencies from which the financia services
industry primarily serves the international market.

It should be noted that Jersey is an expensive place from which to carry out financial services
businesses. Already, such businesses pay alarge proportion of the direct taxes received by the States, as
well as paying for the cost of the Jersey Financia Services Commission and making significant
additional contributions to tax revenues through company registration fees. The finance industry alsc
indirectly funds a large proportion of the Island’s legal aid scheme through providing the majority of
work to the Idand’s law firms, and has recently shouldered the burden of ensuring that the Island meets
up to anumber of itsinternational commitments.

Clearly, any additiona cost imposed upon the financial services industry, especially a commitment tc
provide year on year funding at a level that — if the ISle of Man experience was to be repeated — is likely
to increase beyond the rate of inflation, will act as a disincentive to financial services businesses
considering whether to set up in Jersey or to expand existing operations in the Idand. It is aways
possible to overplay the argument that an additional cost would be “the straw that broke the camel’s
back”. However, a proposal that the costs of an Ombudsman Scheme should be borne by the financia
services industry islikely to give rise to significant unrest and opposition within the industry.

Recommendations
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The chief weakness with the Ide of Man Ombudsman Scheme is that it overwhelmingly benefits
international customers of that island’s financia services industry. It could be argued that such persons
are not necessarily those in most need of assistance, and that the scheme therefore represents an
inefficient use of resources. Such persons may prefer a cost-free aternative to litigation, but are likely to
be able to afford to instruct a lawyer in respect of any complaint of substance. It would also be
interesting to compare the total value of awards made by the scheme with the costs of running the
scheme: it seems likely that the scheme costs as much to administer than it delivers to complainants by
way of compensation. Again, it isnot clear that this represents an efficient use of resources.

A better use of resources would be to ensure that any Ombudsman Scheme is focussed upon those whc
most need it. Experience has shown that there are meaningful numbers of Jersey residents who have
complaints in relation to the financial services they have received in the Island. Many members will nc
doubt have persona experience of constituents that feel they have been ill-advised in relation to
mortgages, pensions, personal finance and related matters. There is a compelling argument that such
persons need a scheme that offers an accessible, cost-effective and timely resolution to their disputes.

An Ombudsman Scheme could achieve this fairly simply by limiting access to the scheme tc
complainants who are Jersey residents. If the experience of the Isle of Man were to be mirrored, this
would reduce the volume of complaints by some 94%. It would also lead to the costs of an Ombudsman
Scheme falling significantly, and those costs being focussed upon those most in need of assistance.

However, if an Ombudsman Scheme is to be established with the expectation of dealing with perhaps
50 cases a year (around one a week) made by Jersey residents against Jersey financial institutions, the
infrastructure that the scheme is likely to require will almost certainly be under utilised.

Consideration of these factors leads to the recommendation that establishing an Ombudsman Scheme i<
unlikely to be an efficient use of resources. It would be more effective to ensure that the existing,
apparently successful system of mediation, is supported and if necessary improved in order to ensure
that the community has access to an effective and accessible system of dispute resolution for claims that
it would not be appropriate to be the subject of full litigation. If it becomes apparent that such an
improvement is not possible, then the possibility of introducing an Ombudsman Scheme should of
course be reconsidered.



APPENDIX E
EXTRACTSFROM OFFICIAL REPORT (‘HANSARD?)

14th September 2006

The Deputy Bailiff:
Isthat seconded? [ Seconded] Does any Member wish to speak on the legislation programme?

1.6.1 Deputy A. Breckon:

| notice this is the legidation programme but the Chief Minister actualy referred to it as the law drafting
programme, which is what it used to be known as. | say that because in 2004 and in 2005 | brought amendments
to the law drafting programme to seek to include the Financial Services Ombudsman. In 2004 a vote was taken
and it was lost by about 4 or 5 votes - | cannot remember the exact number - and in 2005 | withdrew it. Now |
believe that was a mistake because | was given certain assurances at the time by Senator Walker and by Deputy
Voisin, who was then President of the Economic Development Committee, that: “Something would be done.” |
do have the C.D. of that, but | went to the old version and got a tape. | have that and | can provide those quotes
to the Chief Minister. The reason | say that is it is not included in 2007 law drafting. | did consider an
amendment again. | had an exchange of emails with Senator Ozouf. | was backwards and forwards and time was
a hit tight, but Senator Ozouf was prepared to give me an assurance that the department were working on it so,
in that respect, | did not propose an amendment today. Having said that, a report has been produced on thisand |
would say that the report is dubious and not very positive. To add to that, | did look back at the record and in
2004 Senator Ozouf voted against it, so | am looking forward to some positive action there. | do not want to gc
on about this but it is something that has been in the system for along time indeed. R.C.43 of 1999, which was ¢
task force was set up following the Edwards review, at paragraph 3.14 - this is from December 1999 - says.
“Financial Services Ombudsman accepted.” Thisis the accepted recommendation of Edwards. “Implementation
in progress. The task force recommends the introduction of a statutory Ombudsman Scheme which will apply tc
all regulated financial service business. The scheme will provide an efficient and cost-effective mechanism for
the resolution of disputes between financial services businesses and their customers.” | should add, Sir, | have &
suitcase full of background information to this. There has been some scaremongering about possible costs and
what it will do, but in my mind it is a flag we could fly for the international finance business we have got and
say it isafeather in our cap. At the moment the Isle of Man boast that they are the only offshore finance centre
that offers an ombudsman scheme. | thought we were in competition with them and | would like to think we
would get proactive on doing something about this. It is frustrating. The Chief Minister mentioned the people
who were consulted about the law drafting as it went along. He mentioned a number of people but it did not
include individual Members having an input. | mistakenly thought this would be on the agenda and
unfortunately it has not been. It does go back. The Financial Services Commission set up a working group -
people from the industry - between 2000 and 2002. They were supportive; they produced a brief. | understand it
went to F and E (Finance and Economics Committee) years and years ago and nothing happened. This is stuck
in the system. Now we are talking in general terms about engaging the population in politics and what we do,
and those people - | spoke to one of them just the other day - feel very frustrated when they put in time and
effort and nothing happens. So if we are going to do that, then perhaps we need to get proactive on some of
these issues. Having said dl that, | am heartened by something the Chief Minister said: that there is a buffer in
the law drafting programme. Perhaps this is something that can be considered because unfortunately it appears
that nobody has got the bit between their teeth and is addressing the issue. | think that is frustrating. It i<
frustrating for many small investors who cannot get remedy when they are taking on institutions with legal
departments and deep pockets. They cannot get remedy and there are people out there, believe you me, who are
frustrated because of this, and thisis due, | believe, to our failure. Just another item | would like to mention, Sir,
on law drafting, something again that has slipped down the back of the sofa. In 1992 and 1993 on the law
drafting programme was a Fair Trading Law. This appears again to have falen out. It was included then and that
isalong, long time ago and again nothing positive has happened and people again are frustrated by this. | woulc
ask the Economic Development Minister if perhaps he could apply his mind to this and do something about it.
Although this is about legislation, Sir, and law drafting, it is a frustration for the individual Member. | would
just conclude by saying what actualy happens is if you want to put something in, you have to propose taking
something out. Now, when you do that then the Minister or the department will feel frustrated and the world will
stop turning if that particular item comes out. If you are looking for 20 or 30 days, | think this system needs tc
be looked at and we need to open it up to all Members. Because, as the Chief Minister mentioned, it is a vital
part because if we are going to do things the law drafting makes it happen. It is no good agreeing to do thingsin
principle which we have perhaps done in the past and not tranglating that into positive action which affects the
peopl e out there and addresses some of their needs. | feel frustrated again by this, Sir, and | hope those involved,
the Economic Development Minister and the Chief Minister, will take note of that and perhaps find a way of



getting round this because | think it is an error that it has been left out.

(..)

1.6.3 Deputy J.J. Huet of St. Helier:

| am going to be extremely short, 1 will not be holding anybody’s time up. | would like to support Deputy
Breckon because | have 2 cases on my hands at the moment and the actual companies or firms or whatever you
want to call them are just laughing. They just said: “What are you going to do about it? There is hothing you can
do.” These people are little people, they have agood claim, but there is nothing they can do and it is most unfair.
We are not protecting the people that need to be protected.

1.6.4 Senator P.F.C. Ozouf (TheMinister for Economic Development):

Y esterday, Sir, | wrongly and unwisely said that | did not like being lectured by Members. | was wrong and |
should not have said that. Remarks do not always come out in the manner in which one means. What | meant tc
say is that sometimes when | sit in this Assembly and listen to Back-Benchers’ remarks, it is sometimes
frustrating. It is sometimes frustrating to hear what they are saying because | know from the work that others are
doing - or what the departments that | am responsible for are doing - that there is work going on and it is easy
for Back-Benchers sometimes to simply stand up in this Assembly and scold Ministers or previous Committees
for not doing things. | am disappointed to hear the comments of Deputy Breckon. It is easy to have cheap shots.
It is easy to go back through the voting record and say: “Senator Ozouf voted against an ombudsman 4 years
ago.” We do not know what that proposition was, whether or not there were particular reasons for that. | did not
agree in the manner in which it had been put at that time, in the way in which it had been put, et cetera. What
Deputy Breckon knows, Sir, is that this Minister for Economic Development has given a categorical assurance
that he is going to work hard to try and find a solution to this ombudsman. | look to the Deputy of St. Martin anc
| hear him again scold the previous Finance and Economic Committee for dealing with the issue of share
transfer issues. | am well aware of the issue of share transfers. It is with enormous frustration that | see the
guarterly stetistics of house sales and | see probably 20 per cent of our property sales going through share
transfer. As aformer Member of F and E and as a Minister, | would love to see the revenue gained from share
transfers attracting stamp duty. | ask the Deputy to examine his conscience when he scolds us. Does he really
think that we are just sitting there and just not wanting to deal with this issue when we know that there could be
upwards of £1 million collected? The redlity is that the share transfer issue is an extremely difficult, extremely
complicated issue which is commanding the attention of both the previous Committee, Ministers, experts and
outside advisors. | am not involved in the Treasury work these days to any great extent, but | have no doubt that
officials are working very hard on trying to find solutions to this, solutions that work. Laws brought to this
Assembly that do not work, that will not catch all the property or have the unintended consequences of
dramatically affecting Jersey’s property market, are not desirable. We have to do it well and we have to do it
properly, but we have to do it as soon as possible and we recognise that. | would just ask the Deputy, perhaps, tc
refrain from scolding us in this Assembly and perhaps work with us. If he has got a solution, if he knows how tc
solve the issue of share transfer, then come and tell us because | am not aware that anybody has done it and we
are not the only jurisdiction to have these difficulties. Remember that stamp duty attracts payments on share
transfers across not only property salesin the U.K. and it is a different issue. | would love to see the revenue anc
| hope it is going to be solved. Certainly, Ministers will be giving all the possible support they can to find that
because if we get the money we can, of course, spend it on things like the prison, et cetera. In relation to the
Financial Ombudsman Scheme, the previous Committee was against it. There is a report from officials which
has been published which sets out the challenging issue about dealing with the Ombudsman Scheme. Deputy
Breckon cannot get away also in saying that this is a simple issue. He cannot also get away with saying that
there is not a cost implication of this. He says that the Isle of Man has a scheme. Yes, the Isle of Man does have
a scheme but it costs, from memory, between £400,000 and £600,000. It is also a scheme which is effectively
serving non-lsland investors. That is not something, frankly, that 1 want to put our taxation revenue into.
Sophisticated international investors have resources through the channels of lega redress and judicial review
and the courts of resolving their financial problems. | do not want to put our taxpayers money in. These are
often just civil, contractual disagreements; rows that develop. We have a very, very good court system and an
excellent Commission that will deal with legal representatives. | want to deal with the local market issues. | am
at one with Deputy Huet in understanding and recognising the need for putting in place an ombudsman for the
local financial servicesindustry, and | am working with the Commission and | am working with other people tc
try and find a solution to do that. Deputy Breckon knows that. The Chief Minister did say that there is a gap,
there is always a buffer in the law drafting programme. Members will see that Economic Development
commands a number of days of law drafting time in this scheme and, if necessary, if we can find a solution and
if we need to bring a Law, then we will do so and we will attempt to use the existing programme. The Deputy
and this Assembly have my assurance that an Ombudsman Scheme is being looked at. We are working out how
to do it and we are going to try and find a solution. | would appreciate it if Deputy Breckon would recognise the



support that he has had from Economic Development. | do not think | need to remind him of the fact that he has
had increased budget for his Price Watch campaign. He has had increased money for the administrative
arrangements for his Consumer Council in addition to support for setting up a Consumers’ Ferry Group. | do not
think | need to be told that we do not support Deputy Breckon. We do, and | support an ombudsman.

(.

1.6.8 Deputy P.V.F.LeClaire:

| appreciate that my speeches are not always the easiest to follow, nor is my train of thought, so | am going tc
help the Chief Minister in response to my comments by making him know through the Chair, Sir, that | have 4
things to comment upon in respect to the legislation programme. | wondered if the Chief Minister would be sc
kind to respond to these 4 things that | mention. Sometimes, as| say, it is not always easy to follow my train of
thought. The first one is the Financial Services Ombudsman. | concur with the issues that Deputy Breckon has
pointed out and | understand that the issues of the Financial Services Ombudsman may be difficult but, having
spoken to the ex-Chief Executive Officer, Mr. Carse, on the issue, he was very much in favour of the States
Assembly providing this ombudsman to assist the Jersey Financia Services Commission in operating within this
jurisdiction. Now, if there is an annual cost of £600,000 a year for this ombudsman, surely the monies that are
accumulated on an annual basis by the Jersey Financial Services Commission from the financial services
companies that are operating in Jersey - | think we had something like £10 million surplus in their account or
something in excess of £4 million anyway - certainly we could look, perhaps, at asking them whether or not
those amounts of money that they have collected from the financial servicesin Jersey could not be put towards
paying for the Finance Ombudsman. Nothing is ever as easy as it seems and, as Senator Ozouf has pointed out,
there was a whole briefing paper on the background to the issue and perhaps we need to look at that.

(..)

1.6.10 Connétable D.J. Murphy of Grouville:

May | add my voice to those who are asking for a Financial Services Ombudsman to be appointed? | had a case
of a parishioner who came to me with an obvious case of mis-selling of insurance products, and when we
approached the Financial Services Commission we were told they had no jurisdiction whatsoever. They could
not do anything at all. He had ticked the box marked “No risk” and been sold something which was at least high
risk anyway. They could not do anything; however, the major financial institution involved did recant and they
put him back into the position he would have been in if the product had been sold to him properly in the first
place. The problem is, of course, that unless these institutions volunteer to repay or to repatriate the client, then
they have no recourse in law whatsoever, and | find that quite concerning. | would suggest also that in a case
like this where you could have levied afine, we could build up akitty which would, indeed, pay for the services
of an ombudsman.

(.)

The Greffier of the States (in the Chair):
| call on the Chief Minister to reply.

1.6.16 Senator F.H. Walker:

I will try and be as brief as possible, particularly because | am grateful to a number of my Ministers for
answering a number of the points that were raised by Members. | hope, certainly, that Deputy Breckon will
agree that Senator Ozouf gave him a satisfactory response and, indeed, those others who raised the question of
the Financial Services Ombudsman. | do endorse what has been said. There are 2 very complex pieces of
legislation causing Members concern today. One is the Ombudsman, the other is the share transfer scenario, but
they are very complex and | think Members will have to accept that that is the case: that some laws can be
drafted very quickly. Some have taken up, and necessarily have to take-up, a great deal of time, but | can assure
Members that both the Ombudsman and the Share Transfer Law are high on the priority list. | do say that both
should be possible to come through in 2007, but we are in the hands of our Law Officers and the Law Draftsmer
here. There is no political barrier to bringing them forward. In fact, there is a great deal of political support but,
as Senator Ozouf said, we have got to get these complex laws right or else we risk unintended consequences
which this House would not wish to, | think, face up to.



APPENDIX F
3rd July 2007

Written Question

Would the Minister advise when he will be presenting a consultation paper (‘Green Paper’) outlining the various
options in respect of establishing an office of Financial Services Ombudsman, has he considered how such an
Ombudsman would be funded and if so, would alevy on the industry be an option?

Answer

Asthe Deputy is aware thisis a subject of much recent debate including his own question and my answer only &
fortnight ago.

The Chairman of the Consumer Council also, last week, wrote to me on the subject.

It might be helpful to restate some of the background to this:

e Sinceit was first raised by the Edwards report in 1998, a Financial Services Ombudsman Scheme
has been considered in 1999, 2000, 2002, 2004, 2005 and again when the last report was presented
on June 6th last year.

¢ On each and every occasion this matter has been looked at, the conclusion has been the same:

Whilst everyone accepts having an Ombudsman would be attractive it is uneconomic to set one up in the
form typically found in large devel oped economies. This was the conclusion of my 2006 report.

So where do we go from here?

It is important that Members understand the economics of alevy on industry. | urge Members to revisit
the 2006 report (R.51/2006 refers). As | have already mentioned, whilst everyone agrees that having an
Ombudsman would on the face of it be attractive, we have to weigh carefully the costs and benefits for
the consumer, the finance industry and the Island. In a small economy an industry levy, especially one
that is weighted by complaint levels has the possibility of placing a disproportionate burden on
operators critical to thelocal market.

We need to be clear that once an Ombudsman is created it might be very difficult to contain the running
costs if complaints were to soar.

In the light of the Deputy’s question and having taken soundings with Members, | propose that we set up
a roundtable steering group to commission an independent review of this matter, ruling nothing in and
ruling nothing out, and seeing the process through to conclusion. | am happy to agree the constitution of
this committee with other stakeholders and would aim to have it established along with terms of
reference agreed and ready to start work in January 2008.

If we are to look again at this matter we need to allocate the necessary resources to ensure we do it
properly and | will be including the required resourcesin my budget for 2008.



