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REPORT
Foreword

In accordance with Article 9(9) of the Administati Decisions (Review) (Jersey)
Law 1982 as amended, the Privileges and Proce@aesnittee presents the findings
of the Complaints Board constituted under the ablos to consider a complaint
against the Minister for Planning and Environmesagarding the development of
Field 268, Les Croix, La Rue du Tas de Geon, Tyinit

Connétable J. Gallichan of St. Mary,
Chairman, Privileges and Procedures Committee.
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STATES OF JERSEY COMPLAINTS BOARD
6th July 2009
Findings of the Complaints Board constituted undethe Administrative Decisions
(Review) (Jersey) Law 1982 to consider a complaibty Mr. and Mrs. Minihane
(represented by Mr. R. Shenton) against the Ministefor Planning and

Environment regarding the development of Field 268l.es Croix, La Rue du Tas
de Geon, Trinity

1. Present —
Board Members
Advocate R.J. Renouf, Chairman
Mrs. M. Le Gresley
Mr. T.S. Perchard

Complainants

Mrs. D. Minihane
Mr. R. Shenton

On behalf of the Minister
Connétable P.F.M. Hanning of St. Saviour — Plagiipplications
Panel
Mr. R. Webster, Principal Planner (Appeals)

States Greffe

Mrs. L. Hart, Assistant Greffier of the States

The Hearing was held in public at 2.30 p.m. onJtly 2009.

2. Summary of the dispute

2.1 The Board was convened to hear a complaint hyakid Mrs. T. Minihane
against a decision of the Minister for Planning &wironment to reject an
application for the construction of a new dwelling-ield No. 268, Les Croix,
La Rue du Tas de Geon, Trinity.

3. Site Visit to Field 268, Les Croix, La Rue du Taide Geon, Trinity

3.1 After the formal opening of the Hearing at TtsirParish Hall the parties went
together to visit the site.
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3.2

3.3

4.1

4.2

4.3

At Field 268, ‘Les Croix’ the Board was shovire tproposed location of the
development and the surrounding area. The Boardednathat the
Complainants wished to construct a single-storegliitng of approximately
2,700 square feet in an area currently used aop#re domestic curtilage of
‘Les Croix’, the applicant’'s property. It was prgaal to construct a
bungalow, purpose-built to accommodate a disabésdgm and a carer. The
Principal Planner displayed a site plan and drasvisfghe proposed scheme.

The Board was advised that the existing acsessd be widened and would
be shared by the existing house and the proposeddnelling. The Board
was also shown the garden area to the east ofitinewehich had been
suggested as an alternative location for developna was informed that
the greater part of this area was also within thee® Zone.

Summary of the Complainants’ case

The Board had received a full written summaiythe Complainants’ case
before the Hearing and had taken note of the swionis made on their
behalf.

Mr. Shenton outlined the circumstances of his/olvement in the
Complainants’ appeal. He had offered to support 8rd Mrs. Minihane,
given his experience as a former States Memberiadded, President of the
Island Development Committee (IDC). He acknowleddedt there were
inherent difficulties in determining Planning ampaliions, and rules and
regulations needed to be applied to ensure a fmiroach, but he considered
that there were certain cases where the welfatbeoEommunity should take
precedence over policies.

Mr. Shenton advised the Board that he had hiieappointed with the
limitations of the Planning Applications Hearingarficularly the time limit
imposed upon his submission to the Panel on Mreilidne’s behalf. He also
expressed concern that the papers supporting thel'®agenda were only
available electronically and this effectively diggowered the elderly, who
tended not to have access to the Internet. He bkl that the application
had been given a fair hearing and questioned thgaosition of the Panel and
the withdrawal of certain members from participgtin the consideration of
the case due to supposed religious ‘conflicts’. Hde therefore encouraged
Mr. and Mrs. Minihane to pursue a Complaints Bodvll. Shenton opined
that permission seemed to have been readily giventhe Planning
Applications Panel for the construction of a numlsérlarge residential
properties in the Island in the Green Zone by vigahdividuals, and he cited
by way of example the application which had beensitered prior to the
Minihanes’ at the Planning Applications Panel magton 19th February
2009, for the redevelopment of the former Sunsetéhies site.
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4.4

4.5

4.6

Mr. Shenton emphasized that the Minihanes waaraging couple who simply
wished to remain in their home of 35 years. Thepted to take responsibility
for caring for themselves, rather than relying upbe States to look after
them as their health failed. Mr. Shenton advisedBbard that during his time
as IDC President it was common for amendments ¢olgland Plan to be
taken to the States Assembly in order to rezone &ard reflect the needs of
individuals within the community. He argued tha¢ thoundary demarcating
the Green Zone appeared to have been arbitrardwrdrto include Field
No. 268 and he suggested that the Minister for ritfgnand Environment
should reassess the zoning areas as a matter eriayrgMr. Shenton was of
the view that the needs of individuals should béngportant consideration in
planning matters and that the Minihanes’ case eabdtreview. He stated that
the decision to refuse the couple’s applicationl¢aot have been made by
reasonable persons, and urged that the PlanninficAppns Panel should be
strong enough to support not just speculators aedltiny developers, but
those Islanders who could not afford to hide theitensions behind high
walls and had to follow the planning applicatiomeqgess.

Mr. Shenton considered that a review of theeGr2one Policy was required
and he argued that worthy cases should be prestnmtind States to decide
whether exceptions to the Policy were justified. rejiected the suggestion of
the Chairman that the Applications Panel was bdundxisting policies and

any exceptions would set precedents, and he magntdhat it was not right to
refuse a worthy application purely to avoid seténgrecedent.

Mrs. Minihane highlighted the fact that where thnitial application was
considered by the Panel in June 2008, two membads supported the
principle of some form of development on the sithilst two had opposed on
policy grounds. The Chairman of the Applications&awho had also been
unable to support the application as presented, badgested that
consideration might be given to reducing the fdatpiof the proposed
dwelling. Mrs. Minihane advised that she had beed fo believe that a
revised set of plans would be looked upon favoyrdiyl the Panel, but they
had also been rejected. She opined that older @eggrie being encouraged to
remain in their own homes for as long as practieabhd that she and her
husband wished to remain in the area they lovethdiin their own home
with family close by. Mrs. Minihane explained thiagés Croix was an old
property with narrow doors and staircases, withlétter not suitable for stair
lifts. The application site had never been farmedall the years that the
Minihanes had lived at the property, and the laiad wot considered to be of
prime agricultural use. The couple proposed todoail environmentally- and
ecologically-friendly dwelling which could accomnetéd a live-in carer for
Mr. Minihane. It was noted that both the Ministdos Health and Social
Services and Housing were keen for elderly peopleetmain in their own
homes where possible; yet this appeared to Mrsihdite to conflict with the
approach adopted by the Minister for Planning anavirénment. She
reiterated that she and her husband were tryirdpterhat the States wanted
by making every effort to stay together in theimolome, and they wished to

R.93/2009



4.7

4.8

5.1

5.2

5.3

construct a dwelling which could be used by othisalled people in the
future.

Mrs. Minihane maintained that her applicatibnidd have been given special
sympathetic consideration. The land in question matsof great agricultural
quality, and the suggestions made by some membéne ®anel to extend the
existing property and create an annexe were netlfieaor acceptable in her
opinion. She advised that she and Mr. Minihanelieseh married for 52 years
and she was not prepared to put him ‘out’ in aneaan Building on the
southern end of the site was also not an optioit asuld take away the
garden from the existing house and, as the site smaaller, it would not
accommodate a bungalow and would therefore havéetaa two-storey
structure. The couple had looked into the posgibf purchasing a
bungalow-type property elsewhere in the Island,Had found nothing which
could suitably accommodate the needs of a disgidesbn, such as wide door
frames, low kitchen units and so on.

Mr. Shenton considered that the legal advicelwvhad been received by the
Planning Applications Panel had been extremely npsthetic. He reminded
the meeting that there had been exceptions madthdnpast to allow
developments in the Green Zone and Mrs. Minihaghlighted that a field
had recently been rezoned for a First-Time Buy&eligment just around the
corner from her property. Mr. Shenton, mindful d&ietaging population,
warned that it was imperative that society lookkdrahe elderly and showed
compassion. Mr. Shenton reiterated his view that eékisting Green Zone
policy should be reviewed by the States and he taiaigd that the public
would be supportive of revisions to the boundaifigtswas to benefit worthy
cases.

Summary of the Minister’'s case

The Board had received a full written summéryhe Minister’s case before
the Hearing and the written submissions were aradliby the Principal
Planner (Appeals).

It was confirmed that the application site laithin the Green Zone, as
detailed on the Island Proposals Map which formad pf the Island Plan
approved by the States on 11th July 2002. It wasdhthat Policies G2, G3
and C5 of the 2002 Island Plan were considered d€oob relevance,

particularly the latter, which dealt with applicats for new developments in
the Green Zone. Policy C5 stipulated ‘a generadymrgtion against all forms
of new development for whatever purpose’.

The Principal Planner advised that the PlanAimglications Panel had visited
the site and taken into account the full detailsth# case, especially the
personal circumstances of the applicants. Howewbilst sympathetic to the
Minihanes’ situation, the Panel had concluded thatcircumstances did not
justify making an exception to the existing Greem& policy. The Principal
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54

5.5

5.6

5.7

Planner acknowledged that it had not been uncomeharmg Mr. Shenton’s

time as a politician, for States members to lodgepgsitions relating to

changes to the Green Zone, but since the 2002dI$¥am it was extremely
rare for such matters to be debated by the Stateembly, given the extent of
the public consultation now involved in the fornmtida and adoption of the
Island Plan. It was noted that the First-Time Buggzoning in Trinity, to

which Mrs. Minihane had referred earlier, had b#en subject of extensive
public consultation. There was a strong emphasthinithe Planning and
Building (Jersey) Law 2002 on the importance ofeadiyg to the 2002 Island
Plan, and Article 19(3) of the Law stated that ‘ThBnister may grant

planning permission that is inconsistent with tekand Plan but shall not do
so unless the Minister is satisfied that thereufficsent justification for doing

So'.

The Principal Planner advised that all applicet for exceptions had to be
considered against this need for justification. TRlanning Applications
Panel, acting on behalf of the Minister, had detittet the circumstances of
Mr. and Mrs. Minihane’s application had not justdfian exception.

The Principal Planner emphasized that the RignApplications Panel had
only considered the application for the northeme sind no formal decision
had been made in relation to the alternative sontsiée. Confusion regarding
this site’s potential use as an alternative haskarivhen the Case Officer had
written to Mr. and Mrs. Minihane’s architect anddhaistakenly assumed that
the southern site was within the Built-Up Zonewéts noted that this error had
now been addressed by the Assistant Director okgment Control and it
was important that the meeting concentrated onatty@ication site alone.
Mrs. Minihane asked whether it was usual for prgpewners to have their
gardens divided between the Built-Up Area and Giéame and was advised
that it was unusual, but not exceptional. The meetvas advised that there
were a number of properties which were essentigillyin Built-Up Areas, for
instance along La Route Orange, but their gardexss all been designated
within the Green Zone.

The Principal Planner advised there were pi@mviswithin the Law for the
Minister, or Panel acting on his behalf, to justifly exception, but the current
Green Zone policy was very strictly applied, andréhwould need to have
been a extremely strong case for an exception ve baen allowed. It was
noted that the Island Plan was currently beingesged and a draft was due to
be published in the next month.

Connétable P.F.M. Hanning of St. Saviour adviskat if the Planning
Applications Panel made a decision which was contathe advice received
by the Planning Officers, then the matter was retéto the Minister to either
make a ruling or request that the matter be redensd by the Panel. In June
2008 when the Minihanes’ application was considdrgdhe Panel, it was
deferred in order that alternatives could be irngastd and legal opinion was
sought on the extent to which an applicant's peakaircumstances should
impact upon a planning decision. The advice reckhad been that personal
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5.8

5.9

5.10

circumstances should not be a determining factbe meeting was advised
that even if the Panel had approved the applicati@matter would have had
to have been referred to the Minister as it wougehbeen contrary to the
advice given by the Departmental officers. The tiei would have had to
assess the application against the Green Zoneypdlice Connétable of
St. Saviour opined that exceptions, however snwediild erode the Green
Zone and it was therefore important that the boond#as upheld. It was
noted that the development of a residential prgpert the former Sunset
Nurseries site, to which Mr. Shenton had earliefierred, equated to a
replacement of redundant agricultural buildings ara$ therefore consistent
with policy — an exception had not been made asltadling would not be a
new development in the Green Zone. The Principahfdr also highlighted
that the other properties to which Mr. Shenton haterred were also
examples of replacements of existing buildingsheathan new buildings in
the Green Zone.

The Connétable of St. Saviour emphasized tlelttv was certainly not a
determining factor in planning cases and he maiathithat the Planning
Applications Panel had been elected by the Stabesnake planning

judgements and did so in an impartial and objeatanner. He considered
that Mr. Shenton had been given adequate timettbipwiews forward at the
meeting in February 2009, and the case had beem givfair hearing. Whilst

having every sympathy for the Minihanes, it hadrbeecessary for the Panel
to base its decision on planning policy and, on basis, the decision made
had not been unreasonable.

Mr. Shenton claimed that he had only been gigdequate’ time to speak at
the Hearing because he had protested that thalibitninute time-slot was

insufficient. He claimed that the outcome of theplaation had been

predetermined and that there had been limited septation on the Panel by
members from the urban Parishes. He maintainechthatas most dissatisfied
with the way in which the Minihanes’ case had bdealt with by the Panel

and the Minister for Planning and Environment, &xpressed gratitude to the
Board for listening to his submission.

The Connétable of St. Saviour rejected thondhat the composition of the
Panel was biased and refuted the claim that anidacwas made prior to
hearing Mr. Shenton’s submission. Mrs. Minihane isely that as she had
spoken out of courtesy to both her Connétable art Deputy in advance
about the application, this had resulted in botmimers being conflicted and
therefore unable to take part in the adjudicatibthe case. She argued that
this had contributed to a limited Panel and thesequoential rejection of the
application. This view was countered by the Conétaf St. Saviour, who
advised that it was extremely common for Connétatdewithdraw from the
deliberation of applications based in their owni$tas, in order to avoid
accusations of bias, either positive or negative. &lso repudiated the
accusations of religious prejudice made earlier the submission by
Mr. Shenton.
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5.11

6.1

6.2

The Chairman reminded the meeting that thed®aole was to assess the
decision made by the Planning Applications Panelbehalf of the Minister

for Planning and Environment. He opined that th@ping process was now
much more accessible to the public and he was demifithat the Panel, the
composition of which was determined by the Statesefnbly, was prepared
to keep an open mind and listen to representatb@miere decisions were
reached. The composition of the Panel when detémmithe Minihanes’

application was not a decisive factor — even ifRlamel had given in-principle
approval to the application, the matter would tihewe been referred to the
Minister, and the same justification for buildinghaw dwelling in the Green
Zone would have needed to have been ascertaina@tsatiee existing Policy.

The Chairman emphasized that the Board would fomouswhether the
decision made by the Planning Applications Pandldeen unreasonable. The
parties then withdrew from the meeting to enabke Board to consider its
findings.

The Board’s findings

The Board acknowledged that the Planning Appbos Panel had acted in
accordance with the current Policy which presumgalrest development in
the Green Zone. It was recognised that exceptionghis policy were
extremely rare. The Board agreed that the decisiade by the Panel could
not be criticised on any of the following grounds —

(@) contrary to law;

(b) unjust, oppressive or improperly discrimingtasr was in accordance
with a provision of any enactment or practice whishor might be
unjust, oppressive or improperly discriminatory;

(c) based wholly or partly on a mistake of lawfamt; or
(d) contrary to the generally accepted principiesatural justice.

The Board went on to consider whether the aetisould not have been
made by a reasonable body of persons after prapesideration of all the
facts. The Board, having regard to the legal advieeeived from

H.M. Attorney General relating to the interpretatiof Policy C5 and the use
of personal circumstances as a determinative faetptanning applications,
was mindful that, whilst the personal circumstanegshe applicants should
not be ignored, they should not normally be a pssible reason to move
from the existing policy position. Accordingly thanel did not act
unreasonably in accepting and following the leghliee it had been given.
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6.3

6.4
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The Board, whilst having every sympathy for Mind Mrs. Minihane’s
situation and high regard for their efforts to pdevfor themselves, accepted
that the planning applications process had to verged by the relevant laws
and policies adopted by the States of Jersey. TlaedBcarefully reviewed the
decision made by the Planning Applications Paneglftund it to be entirely
in accordance with the policies which applied te #pplication. Accordingly
the Board rejected the Complainant’'s contentioh e decision made by the
Panel could not have been made by a reasonablediquirsons after proper
consideration of all the facts.

During the course of the Hearing, Mr. Shentad brged the Board to take a
bold step and make a decision which would effettigend a message to the
Minister for Planning and Environment and the Stabté Jersey that there
should be greater flexibility in applying plannipglicies and, in particular,
greater regard should be given to the individuaturnstances of deserving
applicants. The Board acknowledged that it could eriticise a properly
made decision solely for the purposes of engenglexipolitical debate. The
policies contained in the present Island Plan heghldebated and agreed by
the States Assembly after extensive public conotaMindful that a new
Island Plan was being prepared and that a draftsivagly to be released for
public consultation, the Board anticipated that Bmenton and Mr. and
Mrs. Minihane would participate in that consultatiprocess to ensure that
their views were taken into account.

Signed and dated Dy: ...

Mr. T.S. Perchard
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