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REPORT

1. The Criminal Justice (Mandatory Minimum PeriadsActual Imprisonment)
(Jersey) Law 2005 (“the 2005 Law”) made provisiegarding persons who
had committed offences for which there was a mamgatentence of life
imprisonment. It required the Royal Court, in riglatto any such person, to
order a mandatory minimum period of imprisonmenteispect of the offence
or offences concerned.

2. The reasons for the 2005 Law were as follows —

2.1

2.2

2.3

Article 6(1) of the European Convention on HaniRights provides
that a defendant in a criminal case has a righd fair trial by an
independent and impartial tribunal. In a case & tmited Kingdom
in 2001 the following principles were upheld —

(@) the imposition of a sentence is part of the;tri

(b) the sentence therefore should be imposed hindependent
and impartial tribunal;

(© the fixing of the tariff of a convicted murderes legally
indistinguishable from the imposition of a sentence

(d) it follows that the tariff should be fixed by independent and
impartial tribunal;

(e) the Home Secretary is not an independent armhrinal
tribunal;

() it follows that the Home Secretary should natthe tariff of
a convicted murderer.

In England and Wales, since 1965, murder had panishable with a
mandatory sentence of life imprisonment. The Homexr&ary,

however, had a discretion to release an offenderlicence if

recommended to do so by the Parole Board.

The arrangements worked as follows. When inmgosihe life
sentence, the trial judge would review the factehéch mitigated or
aggravated the offence and would advise the LondfQlastice of the
day. The Lord Chief Justice was in a position tdasban overall
view from reports from trial judges up and down twoeintry, and so
would advise the Home Secretary. The Home Secretanyd then
make the decision on how long the offender shoeidain in prison
before being eligible for parole. Usually the pdriixed was in line
with the judicial recommendations, but in a smaihonity of cases
the period set by the Home Secretary was eithgeloar shorter than
the Judge recommended. This process was knownqodlty as
“fixing the tariff” . Towards the end of the period of the tariff tethe
case of the convicted murderer would be referratiedParole Board,
which would consider whether it was necessary lier firotection of
the public that the convicted murderer should cargito be confined.
If the Board concluded that it was necessary, tbmélSecretary had
no power to release the prisoner. If, on the otiend, the Board
recommended that the convicted murderer shouldeeaged on

! Rv. Secretary of State for the Home Department (exepaniderson)2001] EWCA

Civ 1698
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2.4

2.5

2.6

2.7

2.8

licence, then the Home Secretary could, after dtatsan with the
Lord Chief Justice, order his or her release, aeed ordinarily did
so, although the Home Secretary retained a discreti

It was this process that was found not to brepliant with Article 6
of the European Convention on Human Rights. As sultethe
Government in the United Kingdom made provisiom-thie Criminal
Justice Act 2003 — for the tariff to be fixed irestieby the trial judge.

In Jersey there had been a mandatory life seat®r murder since
19867 Routinely, persons convicted were sent to theeadnikingdom
where they were treated as if they had been caticefore a Court
in England and Wales, and therefore were eligiblbd released on
licence. The Jersey trial judge had a discretionrdtcommend a
minimum period which the convicted murderer shosktve, in
similar fashion to the procedure which existed ingland and Wales.

The transfer from La Moye Prison to one of Njesty’s Prisons in
England and Wales (or another part of the Uniteadglom) was put
into effect by the Secretary of State using powsmnsferred by the
Crime (Sentences) Act 1997. In practice, these wameestricted
transfers in the case of life sentences. This pronimeans that the
rules of the receiving jurisdiction (the relevardripof the United
Kingdom) apply for the purposes of any release aente,
notwithstanding that the person incarcerated theme not been
convicted before a court in the United Kingdom.

The 2005 Law — as mentioned at the outset rgdththe position in
Jersey so that the trial judge, in cases of mangéfe sentences, had
to fix the tariff. It would not have been compliamith the European
Convention on Human Rights had the Home Secretanyiruied to

have any discretion to fix the minimum term of ingpnment which

those convicted of murder in Jersey should sente 2005 Law

therefore substantially adopted the approach fatbwn the Criminal

Justice Act 2003. Accordingly, a distinction wasawin between

exceptionally serious cases where the Court caddtr the view that
life imprisonment should mean life; particularlyriseis cases, where
the Court was to start at a period of 30 years’risgmment and then
increase it or reduce it having regard to particaggravating or

mitigating circumstances; and other cases wherheifoffender was
18 years of age or older, the starting point wayelss, and in the
case of an offender under the age of 18, of 12sybafore again the
same process of an increase or reduction accotdiaggravating or
mitigating circumstances, was applied.

The order of the Court which set a mandatorgimmim period of
imprisonment took effect as a sentence againsthwifie accused or
the Attorney General had a right to appeal to tharCof Appeal.

3. On 29thOctober 2012, in the case Blhe Attorney General v. Damien David
Rzeszowskithe accused had been acquitted of 6 counts of enudaut
convicted of manslaughter by reason of diminishesghonsibility. It fell to the
Superior Number of the Royal Court to impose satgeif the 2005 Law had

2 Under the Homicide (Jersey) Law 1986
$[2012] JRC198
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permitted, the Crown would have moved for 6 lifateaces with a minimum
period of 20 years. In the event, the Crown mowedB0 years’ imprisonment
in respect of each count.

4, The 2005 Law was based substantially on the iGaihJustice Act 2003 of the
United Kingdom. Separate provision was made in @wintry — by the
Criminal Justice and Court Services Act 2000n relation to life sentences in
circumstances where the sentence was not fixedawyi.k. where it was
discretionary. That other provision was not mirtbie the 2005 Law, which
was confined in its scope to sentencing in casesevtihhe sentence was fixed
by lawi.e. where it was mandatory.

5. The Court inRzeszowskirged that the 2005 Law be amended to make the
necessary provision in relation to discretionafiy ientences.
6. On 2nd July 2013 the Chief Minister lodgad Greffethe Draft Criminal

Justice (Mandatory Minimum Periods of Actual Impnsent) (Amendment)
(Jersey) Law 201-H.84/201F which would have amended the 2005 Law
accordinglyj.e.to require a court that sentenced an offenderdisaetionary
life sentence to order, in relation to the offendarminimum period of
imprisonment in respect of the offence or offeno&scerned.

7. That draft Law would have enabled such minimmaqual in appropriate cases
to be the whole of the offender’s life (unless dfender was under 21 years
of age).

8. However, on 9th July 2013, the Grand ChambethefEuropean Court of

Human Rights gave a judgment in the cas¥infer and Others v. the United
Kingdom® The argument before the European Court was whetHermole
life’ tariff was a breach of Article 3 of the Euregn Convention (the
prohibition against torture or inhuman or degradimegtment or punishment).
The Court helfl that: ‘in the context of a life sentence, Article 3 must b
interpreted as requiring reducibility of the sentenin the sense of a review
which allows the domestic authorities to consideether any changes in the
life prisoner are so significant, and such progréswards rehabilitation has
been made in the course of the sentence, as to thaanontinued detention
can no longer be justified on legitimate penoloymaunds”

9. The Court looked at the practice across Euroge, well as various
international instruments, and concluded that therwhelming practice was
not to impose sentences with no chance of refed$s United Kingdom
acceptetithat any sentence that was ‘grossly disproport&naould amount
to ill-treatment that was incompatible with Artideand therefore unlawful.
The Court concluded that a whole life tarifthere there was no effective
review mechanispiell into that category and was therefore unldwfu

10. The United Kingdom Government argued that, sththat might seem to be
the case with a whole life senterffesection 30 of the Crime (Sentences) Act

* inserting s.82A Powers of Criminal Courts (Sentegk Act 2000 & amending s.28 Crime
(Sentences) Act 1997
® http://www.statesassembly.gov.je/AssemblyPropasstip013/P.084-2013. pdf
® http://hudoc.echr.coe.int/sites/eng/pages/seank?is001-122664
(Application Nos. 66069/09, 130/10 and 3896/10)
" At paragraph 119
8 paragraphs 59-81
° paragraph 83
19 5cots law does not provide for whole life tarifis, such
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1997" meant that even a whole life sentence did not haveean that an
individual spent the remainder of his or her lifigorison, because it allows the
Secretary of Stateat any time [to] release a life prisoner on liceniéde is
satisfied that exceptional circumstances exist hjicstify the prisoner’s
release on compassionate grourids

11. The Court noted that the criteria for the eiserof that discretion were set out
in Prison Service Order 4780chapter 12, issued under the authority of the
Secretary of State. It set out policy and guidafarethe management of
prisoners serving an indeterminate sentence (inmgdudhose serving a
mandatory life sentence), both during custody after aelease on licence.
Chapter 12 provided for release to be ordered amlgertain exhaustively
listed circumstances, namely, if a prisoner wasiteally ill or physically
incapacitated, and other additional criteria cdmddmet,viz. that the risk of
re-offending was minimal, further imprisonment wibukduce the prisoner’s
life expectancy, there were adequate arrangementtd prisoner’s care and
treatment outside prison, and early release wouldgbsome significant
benefit to the prisoner or his or her family. Thigs considered by the
European Court to be too restrictive. For that seasa sentence of life
imprisonment with a whole life tariff was a breashArticle 3 and therefore
unlawful.

12. This was relevant to the position in Jerdep4/2013sought to amend the
2005 Law and (as we have seen) life prisoners @era matter of practice
transferred to England and Wales (or other partthefUnited Kingdom) to
serve their sentences. Such transfers were ‘urtestr which meant that the
prisoner’'s release was governed by the provisionthe United Kingdom
which the Court irVinter had found to be inadequate to meet the needsof th
European Convention on Human Rights. Moreover,eyedsd not have any
statutory provisions of its own for release on ice of life prisoners and,
even though ‘lifers’ were unlikely in practice terse their sentences in
Jersey, the absence of local statutory provisionthiis respect was
inconsistent with the ruling iXinter.

13. P.84/2013was therefore withdrawn. In its place, this dradinLwould repeal
and replace the 2005 Law in a more extensively ae@form. The draft Law
would —

(a) confer on the Royal Court the power to ordeniaimum period of
imprisonment when passing a “discretionary lifeteroe” (as did
P.84/2013 —the reasons for which have been explained in datail
paragraphs 2—-&boveand need not be repeated); and

(b) make domestic provision for prisoners senteriodide imprisonment
to be able to apply for release from prison onnlgee

14. It isPart 4 of the draft Law that would provide the domestieamanism for
review of a life sentence — not only where the tbad imposed a whole life
tariff, but where it had imposed a minimum termaba certain length — to
assess whether or not the prisoner’'s continueddaecation was able to be
justified on legitimate penological grounds. Thigedtly addresses the issues
arising from the case ®interand article 3 ECHR.

1 http://www.legislation.gov.uk/ukpga/1997/43/sectRh
12 http://www.justice.gov.uk/offenders/psos/pso-470@eterminate-sentence-manual
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15.

16.

17.

18.

The European Court emphasiZatiat it was well-established that a State’s
choice of a specific criminal justice system waplimciple outside the scope
of the European Court's supervision, provided ttz¢ system did not
contravene the principles set forth in the ConwemtiThe Court was also
aware that States had a duty under the Conventdignatect the public from
violent crime. Nevertheless, it héfdthat, for a life sentence to remain
compatible with article 3, there had to be a prospef release and a
possibility of review. Reference was made to thdieraEnglish Court of
Appeal judgment irR v. Biebel® In considering 4Jn what circumstances
will an irreducible life sentence raise an issuaenarticle 37 the Court of
Appeal held thatdn irreducible life sentence raises an issue uratécle 3

in circumstances where it may result in an offertsking detained beyond the
term that is justified by the legitimate objectsmprisonment. This is implicit
in the fact that no issue under article 3 appeararise provided that there is,
in law and in practice, a possibility of the offendbeing released, even
though it remains possible, or even likely, thatralzase will be granted in
his lifetime._The essential requirement appearshéothe possibility of a
review that will determine whether imprisonment aam justified’
[emphasis supplied] The Court of Appeal went drhée legitimate objects of
imprisonment are punishment, deterrence, rehakibiteand protection of the
public. Where a mandatory life sentence is impasedspect of a crime, the
possibility exists that all the objects of imprisment may be achieved during
the lifetime of the prisoner. He may have servestféicient term to meet the
requirements of punishment and deterrence and iibtaiion may have
transformed him into a person who no longer posestareat to the public.
If, despite this, he will remain imprisoned for thest of his life it is at least
arguable that this is inhuman treatment. Thus weeh@oncluded that, where
a crime attracts a mandatory and irreducible lifengence regardless of the
particular circumstances of the crime, an issuel wilise in relation to
article 3”

Essentially, the European Court held that thechranism for review in
England and WaléSfell short of the level set iBieber

It is against this background tiRrt 4 of the draft Law has been framed. It is
unnecessary to replicate the detail of the draftssngxplanatory Note, save —

(a) to draw specific attention tdrticle 17 which provides for the
establishment of a Panel comprising the Bailiff a@durats
(appointed by the Bailiff) to exercise the funcgsoconferred on the
Panel byPart 4, and

(b) to say that the drafArticle 20 is pivotal in terms of human rights
compliance.

Article 20 would empower the Panel, following a referral bg Minister for
Home Affairs, to direct the Minister to releasenfrgrison on licence a life
prisoner in respect of whom there was an ordemafoninimum sentence of
more than 25 years (including a minimum sentencéfé) if —

(a) the life prisoner had served 25 years or mdreior her sentence;
and

13 At paragraph 104 of the judgment

4 At paragraph 110

1512009] 1 WLR 223

16 (s.30(1) of the Crime (Sentences) Act 1997 — sslamn compassionate grounds)
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19.

20.

(b)

the Panel was satisfied that it was no longasessary that the life
prisoner should be confined in prison for the pggmsoof —

0] retribution and deterrence to others,
(ii) rehabilitation of the prisoner, or
(i) protection of the public.

A life prisoner would be able to require thenidier to refer his or her case to
the Panel at any time after he or she had servege&5S of his or her
sentence; and thereafter at 2 yearly intervalsofdilg any previous
(unsuccessful) reference.

Why 25 years? There is no sanctity about thitiqular length of time, but it
may be helpful in this respect to note the follogvpassage frondinter.

“Life sentences in the Contracting States

68. On the basis of the comparative materials lgetbe Court,
following practices in the Contracting States mayobserved.

First, there are currently nine countries where limprisonment does
not exist: Andorra, Bosnia and Herzegovina, Croafilontenegro,

Norway, Portugal, San Marino, Serbia and Spain. feimum term
of imprisonment in these countries ranges from tywene years in

Norway to forty-five years in Bosnia and Herzegavim Croatia in a

case of cumulative offences, a fifty-year senteaoebe imposed.

Second, in the majority of countries where a semewnf life

imprisonment may be imposed, there exists a dedicatechanism
for reviewing the sentence after the prisoner hes/exd a certain
minimum period fixed by law. Such a mechanismgrated within

the law and practice on sentencing, is foresedaheriaw of thirty-two
countries:_Albania (25 years), Armenia (20), Awsifl5), Azerbaijan
(25), Belgium (15 with an extension to 19 or 23rgdar recidivists),

Bulgaria (20), Cyprus (12), Czech Republic (20),nDark (12),

Estonia (30), Finland (12), France (normally 18 bB® years for
certain murders), Georgia (25), Germany (15), Ge€&0), Hungary
(20 unless the court orders otherwise), Ireland f{aitial review by

the Parole Board after 7 years except for certaipets of murders),
Italy (26), Latvia (25), Liechtenstein (15), Luxesahy (15), Moldova
(30), Monaco (15), Poland (25), Romania (20), Ru$8b), Slovakia
(25), Slovenia (25), Sweden (10), Switzerland @&rs/reducible to
10 years), the former Yugoslav Republic of Maceldib), and

Turkey (24 years, 30 for aggravated life imprisontnand 36 for
aggregate sentences of aggravated life imprisonynent

In respect of the United Kingdom, the Court notest,tin Scotland,
when passing a life sentence, a judge is requicedet a minimum
term, notwithstanding the likelihood that such aiqgewill exceed the
remainder of the prisoner’'s natural life: see thern@ention Rights
(Compliance) (Scotland) Act 2001.

Third, there are five countries which make no psmn for parole for
life prisoners: Iceland, Lithuania, Malta, the Nettands and
Ukraine. These countries do, however, allow lifesgmers to apply
for commutation of life sentences by means of taiiad, presidential
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or royal pardon. In Iceland, although it is stillvailable as a
sentence, life imprisonment has never been imposed.

Fourth, in addition to England and Wales, there aig countries
which have systems of parole but which neverthetesse special
provision for certain offences or sentences in eespf which parole
is not available. These countries are: Bulgaria, ngary, France,
Slovakia, Switzerland (for sex or violent offendet® are regarded
as dangerous and untreatable: .... and Turkey.

21. Article 21 of the draft Law would empower the Panel to redeagrisoner at
any time on licence if satisfied that exceptionmtumstances justified the
prisoner's release on compassionate grounds. Befdeasing a prisoner
under this provision, however, the Panel would éguired to consult the
Minister, unless the circumstances were such asetaler consultation
impracticable.

22. In the normal run of cases where a prisonerseaged the minimum sentence
laid down by the sentencing court, the prisoner ldiobhe able, under
Article 19 to require the Minister to refer his or her caséhi Panel. If the
Panel were satisfied that it was no longer necgdsarthe protection of the
public that the life prisoner should be confinedoiison, the Panel would be
required to order the prisoner’s release on liceticéhe prisoner were not
released, a further reference would not be ableetonade until 2 years had
elapsed.

Financial and manpower implications

This Draft Law has no implications for the finarlola manpower resources of the
States.

Human Rights

The notes on the human rights aspects of the Heaitin the Appendix have been
prepared by the Law Officers’ Department and aruited for the information of
States Members. They are not, and should not lem tag, legal advice.
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APPENDIX TO REPORT
Criminal Justice (Life Sentences) (Jersey) Law 201-

This Note has been prepared in respect of the @réftinal Justice (Life Sentences)
(Jersey) Law 201¢‘the draft Law”) by the Law Officers’ Department. It summarises
the principal human rights issues arising from toamtents of the draft Law and
explains why, in the Law Officers’ opinion, the firhaw is compatible with the
European Convention on Human Rights (‘ECHR?”).

1. By way of a preliminary observation, the RegorthisProjet de Loihas been
prepared with the assistance of the Law Officerep&tment and already
addresses in detail the implications of the Juddgroéthe Grand Chamber of
the European Court of Human Rights gave a in tise céVinter and Others
v. the United KingdoM (Applications Nos. 66069/09, 130/10 and 3896/10)
and the manner in which this issues arising froat fodgment have been
addressed in the draft Law.

2. It may be noted that the Court Of Appeal (CriahinDivision), on
18th February 2014 in the case MicLoughlin [2014] EWCA Crim 188,
re-affirmed that the regime for reducibility of teentence has to be in place at
the time of imposing the whole life order. Thispisrtinent to the absence in
Jersey legislation of relevant statutory provisfon such a regime, and the
need for such provision to be made (as it is indfaét Law).

3. The Court of Appeal also held that the regimeleuns.30 of the Crime
(Sentences) Act 1997 for reducibility did in faetisfy article 3 ECHR (but it
may also be noted that this is subject to appetiiedSupreme Court). In any
event the grounds in the draft Law, on which thetesece may be reviewed
after 25 years, are clearly aimed at the satisfyrggcriteria inVinter, which
they undoubtedly do.

4, The following was said in relation #.84/2013and applies equally to this
draft Law insofar as it adds to the provisionsha&f 2005 Law.

Article 6 ECHR

5. The draft Law engages Article 6 as it involvée tdetermination of the
minimum period a person sentenced to life imprisemimmust serve before
being able to benefit from early release provisiorise 2005 Law provided
for this in circumstances where a life sentence regsired by law, and the
purpose of the draft Law is to extend this regimecases where the Royal
Court in its discretion imposes a life sentence.

6. The draft Law only makes provision for the mioim period to be ordered by
the Court and does not prescribe the actual minimeriod itself, leaving this
decision to the Court. This therefore guarante@s the determination, of
when a person may be able to benefit from earlyasa, shall be made by the
Royal Court, a self-evidently independent and irtighrtribunal for the
purposes of article 6 ECHR.

17 http://hudoc.echr.coe.int/sites/eng/pages/seanmk#s001-122664
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7. The 2005 Law was introduced to cure the artictdefect, as identified in a
House of Lords case, whereby the Home Secretary miesl determination as
opposed to an independent court. For more detaith® background and the

article 6 reasoning for bringing the 2005 Law ifdocce, members are referred
to P.80/2005

8. The draft Law does not introduce anything whicight undermine article 6
ECHR but instead, it extends an already articleoBnmliant regime to
discretionary life sentences, as well as statutfaysentences.

9. The draft Law is therefore compatible with artide 6 ECHR.

10. No other provisions of the ECHR are engagedhieydraft Law.Article 5
ECHR provides of course for the right to liberty, buisthight is qualified by
allowing deprivation when a person is convictedofoffence by a competent
court. This does not therefore need to be congiderdetail.
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Explanatory Note

This draft Law would repeal and replace, with chemgthe Criminal Justice
(Mandatory Minimum Periods of Actual Imprisonmer{flersey) Law 2005. The
2 main changes relate to (a) giving a court thegyow order a minimum period of
imprisonment when passing a “discretionary life teroe” (explained below) and
(b) making provision for prisoners sentenced te ifhprisonment to be released from
prison on licence. These changes are set out its Band 4 of the draft Law and
explained in more detail below.

Part 1 — Interpretation

Article 1 is an interpretation provision. In particular iefthes a “mandatory life
sentence” as a sentence of life imprisonment thaked by law, that is, where a court
is required by law to impose such a sentence. Gealye discretionary life sentence”
is defined to mean a sentence of life imprisonmehich is not a mandatory life
sentence. The Article also defines a “life priséres a person serving in Jersey a
sentence in respect of whom an order for a minirpeninod of imprisonment has been
made under this Law. “Minister” means the Minid@arHome Affairs.

Article 2 sets out the meaning of “racially or religiouslggeavated murder” and

Article 3 sets out the meaning of “murder which is aggral/atesexual orientation or

disability”. These terms are used in Article 6(2) eases that would normally be
regarded as particularly serious for the purposgetérmining an appropriate starting
point for a minimum period of imprisonment whereparson has been given a
mandatory life sentence.

Part 2 — Minimum periods of imprisonment for mandatory life sentences

Article 4 requires a court to fix an appropriate startingnpon accordance with
Article 5, 6, 7 or 8, as the case may be, for aimim period of imprisonment in
relation to an offender who has been given a mangéife sentence by the court.

Article 5 sets out the appropriate starting point in exosgilly serious cases as being
the whole of the offender’s life if the offender svaged at least 21 years at the time of
the commission of the offence and the court comsittee offence to be exceptionally
serious having regard to the factors set out iickr6. These factors include murders
involving abduction, sexual or sadistic behavioawdrds a child or of at least
2 persons; murder for a political, religious oradltgjical cause, and a murder by a
previously convicted murderer.

Article 6 sets out the appropriate starting point for paléidy serious cases as
30 years if the offender was aged at least 18 yaddtwe time of the commission of the
offence, the court does not consider Article 5 ppla and the court considers the
offence to be particularly serious having regardhe factors set out in Article 6.
These factors include the murder of police officemarder involving firearms; murder
for gain; murder involving sexual or sadistic bebay; murder of at least 2 persons,
murder which is racially or religiously aggravated murder aggravated by sexual
orientation or disability.

Article 7 sets out the appropriate starting point for otbases as 15 years if the
offender was aged at least 18 years at the timtheoEommission of the offence and
the court does not consider Article 5 or 6 to apply

Article 8 sets out the appropriate starting point as 12sydahe offender was aged
less than 18 years at the time of the commissidheobffence.
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Article 9requires a court to consider any aggravating aiigating factors, as set out
in that Article. The aggravating factors are thes¢ out in Articles 5 and 6. The
mitigating factors relate to lack of intention tdl;kmental disorder or disability,
provocation, self-defence, mercy killing and age.

Article 10requires the court to order a minimum period gblisonment having fixed
an appropriate starting point under Article 4 aaglihg considered any aggravating or
mitigating factors under Article 9. The effect afi arder of a minimum period of
imprisonment concerns the time at which a prisanay be released from prison on
licence.

Article 11 gives the court power to order a minimum periodngprisonment under
Article 10 of any length, including the whole of affender’s life, if the offender was
aged at least 21 years at the time of the offence.

Article 12 provides that the court must order a minimum pedbimprisonment that

is the whole of an offender’s life if the offendeas aged at least 21 years at the time
of the offence and the court, having regard topttieciples set out in Article 5, 6, 7, 8
or 9, as the case may be, considers that suchalperjustified having regard to the
seriousness of the offence (whether by itself aambination with other offences).

Article 13 provides that the court must give its reasongpenocourt for the minimum
period of imprisonment which it has ordered unddicke 10.

Part 3 — Minimum periods of imprisonment for discretionary life sentences

Article 14 requires a court to order a minimum period of ispmment where it
sentences an offender to a discretionary life serteAs stated above in relation to
Article 10, the effect of an order of a minimum ipérof imprisonment concerns the
time at which a prisoner may be released from praolicence.

Article 15allows the court to order a minimum period of ilmpnment of any length.
This may include a minimum period of imprisonmehattis the whole of the
offender’s life, but only if the offender was agatlleast 21 years at the time of the
offence and the court considers that such a pesigdstified having regard to the
seriousness of the offence (whether by itself aambination with other offences).

Article 16 the equivalent to Article 13, provides that tloeit must give its reasons in
open court for the minimum period of imprisonmentiet it has ordered under
Article 14.

Part 4 — Release on Licence

Part 4 sets out the early release provisions thaltyeto a life prisoner (as defined in
Article 1), that is, an offender who is servingfa entence in Jersey.

Article 17 provides for the establishment of a Panel compyishe Bailiff and 2 Jurats
appointed by him to exercise the functions conteme the Panel under this Part.

Article 18sets out general provisions relating to the reldasm prison on licence of a

life prisoner. It provides that a licence remainsfarce until the death of the life

prisoner unless previously revoked by the Ministethe direction of the Panel. A life

prisoner who is recalled to prison following sudtvacation has the right to be
informed of the reasons for the recall and to ma&presentations. Following

consideration of such representation, if the Paodlirects, the Minister must release
the prisoner from prison on licence. The Panelsgatify conditions in a licence and
modify or cancel such conditions at any time.

Article 19 applies to a life prisoner who has served the mmimn period of
imprisonment ordered by a court under Article 101dr Such a life prisoner can
require the Minister to refer his or her case ®mBanel. The Panel can, if satisfied that
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the life prisoner’'s detention in prison is no longecessary for the protection of the
public, direct the Minister to release the lifegomer from prison on licence.

Article 20applies to a life prisoner who is subject to atleorfor a minimum period of
imprisonment of 25 years or more (including a mimimsentence for the whole of the
person’s life) and who has served at least 25 yefags or her sentence. Such a life
prisoner can require the Minister to refer his er tase to the Panel. The Panel can, if
satisfied that the life prisoner’'s detention inspn is no longer necessary for the
protection of the public and no longer necessarydtriibution or deterrence to others,
direct the Minister to release the life prison@nfirprison on licence.

Article 21 allows the Panel, after consulting the Minister,rélease a life prisoner
from prison on licence at any time on compassiongtteunds in exceptional
circumstances.

Part 5 — Miscellaneous and Closing Provisions

Article 22 provides that nothing in this Law restricts theplagation of any laws
relating to previous convictions, bail or a guittiga.

Article 23 provides that nothing is to prevent or limit thgphlcation of this Law to a
person who commits an offence before this Law camtesforce.

Article 24 repeals the Criminal Justice (Mandatory Minimumriéts of Actual
Imprisonment) (Jersey) Law 2005 (“2005 Law”).

Article 25 provides that, notwithstanding the repeal by Aet3, the transitional
provision in Article 19 of the 2005 Law relating persons sentenced before that Law
came into force shall be treated as continuing.

Article 26 makes a consequential amendment to the Court qiedlp (Jersey)
Law 1961 to substitute a reference to this Lawnafoeference to the 2005 Law.

Article 27 allows the States by Regulations to make tramstiand savings provisions
and to amend any enactment in consequence of awsjon of this Law and to
amend any provision of this Law by Regulations.

Article 28sets out the title of this Law and provides thatill come into force 7 days
after registration.
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Draft Criminal Justice (Life Sentences) (Jerseyyv[291- Article 1

M=
s
7

Jersey

DRAFT CRIMINAL JUSTICE (LIFE SENTENCES)

(JERSEY) LAW 201-

A LAW to make provision for a minimum period of imprissent to be
ordered by a court when a person is sentencedetontiprisonment and for
review of such a person’s detention and release pson on licence

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [dedde inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

PART 1
INTERPRETATION
1 Interpretation
(1) Inthis Law, unless the context otherwise reggi-

“child” means a person who has not attained theohd® years;

“discretionary life sentence” means a sentenceifef imprisonment
which is not a mandatory life sentence;

“licence”, in relation to the release of a lifegomer from prison, shall be
construed in accordance with Article 18;

“life prisoner” means a person serving in Jersegmtence in respect of
which an order for a minimum period of imprisonmbas been made;

“mandatory life sentence” means a sentence ofififgrisonment which
is fixed by law as described in paragraph (2);

“minimum period of imprisonment” means the periqoeafied by a
court in an order under Article 10 or Article 14;

“Minister” means the Minister for Home Affairs;

States &
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Article 2

Draft Criminal Justice (Life Sentencedg(sey) Law 201-

)

®3)

“murder which is aggravated by sexual orientatiomlisability” shall be
construed in accordance with Article 3;

“murder which is racially or religiously aggravateshall be construed in
accordance with Article 2;

“prison” includes any form of custody or detentionwhich a person is
lawfully placed under a sentence of life imprisomne

“starting point”, in relation to an offender, meaasperiod calculated
under Article 5, 6, 7 or 8, as the case may beglation to the offender.

In this Law, a sentence of life imprisonmentaken to be fixed by law if
a court that finds a person guilty of the offenoewthich the sentence
relates must, by law, impose that sentence.

In this Law, a reference to a sentence of ilif@risonment includes a
sentence of custody for life or detention during Mejesty’s pleasure.

2 Meaning of “racially or religiously aggravated muder”

(1)

(2)

®3)

For the purposes of this Law, a murder is thciar religiously
aggravated if —

(a) at the time of, or immediately before or afteommitting the
murder the offender demonstrates towards the vicfithe offence
hostility based on the victim's membership of (oregumed
membership of), or association with, a racial digreus group; or

(b) the offence is motivated wholly or partly bystibty —

() towards members of a racial or religious grdugsed on
their membership of that group, or

(i) towards persons who associate with a racialredigious
group.
For the purposes of paragraph (1)(a) or (bj)s immaterial whether or
not the offender’s hostility is also based, to arient, on —

(@) the fact or presumption that any person or grof persons
belongs to any racial or religious group; or

(b) any other factor not mentioned in that paralgrap
In this Article —
“presumed” means presumed by the offender;

“racial group” means a group of persons that magldfaed by reference
to race, colour, nationality (including citizenshipr ethnic or national
origins;

“religious group” means a group of persons defitgdreference to
religious belief or lack of religious belief.

3 Meaning of “murder aggravated by sexual orientaidbn or disability”

(1)

For the purposes of this Law, a murder is agged by sexual
orientation or disability if —
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Draft Criminal Justice (Life Sentences) (Jerseyyv[291- Article 4

(2)

(a) at the time of, or immediately before or afteommitting the
murder, the offender demonstrates towards the nviabf the
offence hostility based on —

()  the sexual orientation (or presumed sexualntaition) of the
victim, or

(i) adisability (or presumed disability) of thé&tim; or
(b) the offence is motivated wholly or partly —

() by hostility towards persons who are of a maitr sexual
orientation, or

(i) by hostility towards persons who have a difgbior a
particular disability.

In this Article —
“disability” means any physical or mental impairrtien
“presumed” means presumed by the offender;

“sexual orientation” of a person includes whether person engages in
prostitution.

PART 2

MINIMUM PERIODS OF IMPRISONMENT FOR MANDATORY LIFE

SENTENCES

4 Starting points

A court which sentences an offender to a manddif@ysentence shall fix, in
accordance with Articles 5, 6, 7 or 8, as the casy be, the appropriate
starting point in relation to the offender for {grposes of Article 10.

5 Starting point for exceptionally serious cases

(1) The appropriate starting point in relation to affender who is given a
mandatory life sentence shall be the whole of ffender’s life if —

(@) the offender was 21years of age or older whenor she
committed the offence or offences to which the tistgr point
relates; and

(b) the court considers that the offender’s offerarethe combination
of the offender’s offence and other offences ofdfiender that are
associated with the offence, is exceptionally sevio

(2) Without limiting the generality of paragraph,(icases that would
normally be regarded as exceptionally serious teline following —

(@8 murder of 2 or more persons, where each mundetves any of
the following —

()  asubstantial degree of premeditation or plagni

(i)  the abduction of the victim,
States & Page - 21
of Jersey P.113/2014



Article 6

Draft Criminal Justice (Life Sentencedg(sey) Law 201-

(b)
(©)
(d)

(iif) sexual or sadistic conduct;

murder of a child, if the murder involves thHadaction of the child
or sadistic or sexual motivation;

murder for the purposes of advancing a politicaligious or
ideological cause;

murder by an offender previously convicted afrder.

6 Starting point for particularly serious cases

(1) The appropriate starting point in relation to affender who is given a
mandatory life sentence shall be the period of &fry if —

(@
(b)

(€)

the court does not consider that the offendease falls within
Article 5(1);

the offender was 18 years of age or older wihen or she
committed the offence or offences to which the tistgr point
relates; and

the court considers that the offender’'s offermethe combination
of the offender’s offence and other offences ofdffender that are
associated with the offence, is particularly sesiou

(2) Without limiting the generality of paragraph,(icases that would
normally be regarded as particularly serious ineltiee following —

@

(b)
(©)

(d)

(e)
(f)
(9)
(h)

murder of a police officer, or prison officén, the course of the
officer’s duty;

murder involving the use of a firearm or exples;

murder for gain (such as murder in the course @obbery or
burglary, or for payment or in the expectation aingas a result of
death);

murder done with the intention of obstructingimterfering with
the course of justice;

murder involving sexual or sadistic conduct;

murder of 2 or more persons;

murder which is racially or religiously aggr&ed;

murder which is aggravated by sexual orientatindisability.

7 Starting point for other cases where offence comitted whilst offender was

an adult

The appropriate starting point in relation to arfenfler who is given a
mandatory life sentence shall be the period ofddry if —

(@) the court does not consider that the offendeadse falls within
Article 5(1) or 6(1); and

(b) the offender was 18 years of age or older whemr she committed the
offence or offences to which the starting poinates.
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Draft Criminal Justice (Life Sentences) (Jerseyyv[291- Article 8

8 Starting point for other cases where offence comitted while offender was

a child

The appropriate starting point in relation to arfeofler who is given a
mandatory life sentence shall be the period ofd&y if the offender had not
attained the age of 18 years when he or she coethtiitie offence or offences
to which the starting point relates.

9 Aggravating and mitigating factors

(1) After having fixed a starting point in relatida an offender, the court
shall take into account any aggravating or mitiggafactors, to the extent
that it has not allowed for those factors in fixithg starting point.

(2) Aggravating factors that may be relevant todfience of murder include

the following —

(a) the factors mentioned in Articles 5(2) and 6(2)

(b) a significant degree of planning or premeditati

(c) that the victim was particularly vulnerable bese of age or
disability;

(d) mental or physical suffering inflicted on thietim before death;

(e) the abuse of a position of trust;

(f)  the use of duress or threats against anothesopeo facilitate the
commission of the offence;

(g) that the victim was providing a public servioe performing a

(h)

public duty;
concealment, destruction or dismemberment@btidy.

(3) Mitigating factors that may be relevant to tfeence of murder include

the following —

(@) anintention to cause serious bodily harm ratthen to kill;

(b) lack of premeditation;

(c) that the offender suffered from any mental diso or mental
disability which, although not within Article 3(Df the Homicide
(Jersey) Law 1986 lowered the degree of culpability of the
offender;

(d) that the offender was provoked (for examplepbylonged stress)
in a way not amounting to the defence of provocgtio

(e) that the offender acted to any extent in sefédce;

() a belief by the offender that the murder wasanof mercy;

(9) the age of the offender.

10  Court to order minimum period of imprisonment

The court shall, after having —

(a) fixed under Article 4 a starting point in rétett to an offender; and
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Article 11 Draft Criminal Justice (Life Sentencé3¢rsey) Law 201-

11

12

13

(b) considered under Article 9 aggravating or naitigg factors in relation to
the offender,

order in relation to the offender a minimum peradfdmprisonment in respect
of the offence or offences.

Determination of duration of minimum period of imprisonment

(1) The court may, under Article 10, order a minimuperiod of
imprisonment of any length, including a period tigathe whole of the
offender’s life, irrespective of the starting poiixied by the court.

(2) Notwithstanding paragraph (1), the court stwally order a minimum
period of imprisonment that is the whole of theeofier's life if the
offender was 21 years of age or older when he er cmmitted the
offence or offences to which the order relates.

(3) In determining the length of a minimum periofl imprisonment in
relation to an offender, the court may take intocamt any period that,
before the offender was sentenced for the offemceffences to which
the minimum period of imprisonment relates, heha spent on remand
in relation to the offence or offences.

When court shall order minimum period of impriscnment to be for whole
of offender’s life

(1) The court shall, under Article 10, order a mmaom period of
imprisonment that is the whole of an offender’s lif—

(@) the offender was 21years of age or older whenor she
committed the offence or offences to which the prdkates; and

(b) the court is satisfied that such a period #ified because of the
seriousness of the offence or the seriousnessafdmbination of
the offence and other offences associated witlofflemce.

(2) In determining whether to make an order undeick 10 of a minimum
period of imprisonment that is the whole of an offer’s life, the court
shall have regard to the principles set out incles 5, 6, 7, 8 and 9.

Court must give reasons for order made

After making an order under Article 10 the courtllstate in open court, in
ordinary language, its reasons for making the order
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Draft Criminal Justice (Life Sentences) (Jerseyyv[291- Article 14

PART 3
MINIMUM PERIODS OF IMPRISONMENT FOR DISCRETIONARY IEE
SENTENCES
14  Court to order minimum period of imprisonment

A court which sentences an offender to a discratiptife sentence shall order,

in relation to that offender, a minimum period ofprisonment in respect of

that offence or offences.
15 Determination of minimum period of imprisonment

(1) The court may, under Article 14, order a minimuperiod of
imprisonment of any length, including a period tigathe whole of the
offender’s life.

(2) Notwithstanding paragraph (1), the court stwally order a minimum
period of imprisonment that is the whole of thecoffer’s life if —

(a) the offender was 21years of age or older whenor she
committed the offence or offences to which the prdtates; and

(b) the court is satisfied that such a period #®ified because of the
seriousness of the offence or the seriousnessatdmbination of
the offence and other offences associated witloffeace.

(3) In determining the length of a minimum periotl imprisonment in
relation to an offender, the court may take intocant such matters as it
thinks fit, including any of the following —

(@) the seriousness of the offence;
(b) the seriousness of the combination of the afermnd other
offences associated with the offence; and
(c) any period that, before the offender was sem@ror the offence
to which the minimum period of imprisonment relatke offender
spent on remand in relation to the offence.
16  Court must give reasons for order made
After making an order under Article 14 the couralsistate, in open court, in
ordinary language, its reasons for making the order
PART 4
RELEASE ON LICENCE
17  Panel

(1) For the purposes of this Part, there shall Bargel comprising the Bailiff
and 2 Jurats appointed by the Bailiff.
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Article 18

Draft Criminal Justice (Life Sentencé3¢rsey) Law 201-

(2)

®3)

Subject to paragraph (3), the Panel shall deter its own procedures for
the purposes of exercising its functions under Pag.

A decision is binding on the Panel if it is egd by the Bailiff and at least
one other member of the Panel.

18 General provisions relating to licences

(1)

)

®3)
(4)

©)

(6)

Where a life prisoner is released from prisonlioence under this Part,
the licence shall, unless previously revoked ummagraph (4), remain
in force until his or her death.

A life prisoner subject to a licence shall reer the supervision of such
person as may be specified in the licence and sloatiply with such
conditions as may be specified in the licence leyRanel.

The Panel may modify or cancel any conditiothim licence at any time.

If so directed by the Panel in the case of lifeyprisoner who has been
released from prison on licence under this PagtMimister shall revoke
the licence and recall the life prisoner to prison.

A life prisoner recalled to prison under paer (4) —

(@) on his or her return to prison, shall be infechof the reasons for
his or her recall and of his or her right to magpresentations; and

(b) may make representations in writing with respechis or her
recall.

If, after consideration of the representatiomsde under paragraph (5),
the Panel directs the immediate release from prigplicence of the life
prisoner, the Minister shall release the prisomeli@ence immediately.

19  Duty to release on licence certain life prisoner

(1)

(2)

®3)

(4)

In this Part, a reference to the relevant ph# life prisoner’s sentence is
a reference to the part of the sentence specifie@n order under

Article 10 or 14 made in respect of the life prisofor a minimum period

of imprisonment.

If a life prisoner is serving 2 or more sen&sn respect of which there
is an order for a minimum period of imprisonmehistArticle does not

apply to him or her unless he or she has servedetbeant part of each
such sentence.

AsS soon as —

(@) a life prisoner has served the relevant patti®for her sentence;
and

(b) the Panel has directed the life prisoner’s asde from prison
following a referral of the life prisoner’s case e Minister,

the Minister must release the life prisoner fronisqgm on licence.

A life prisoner may require the Minister to eefhis or her case to the
Panel at any time —
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Draft Criminal Justice (Life Sentences) (Jerseyyv[291- Article 20

®)

(6)

(a) after he or she has served the relevant pdrisobr her sentence;
and

(b)  where there has been a previous referral byvinester under this
Article, after the end of the period of 2 years ibamng with the
disposal of that referral.

The Panel shall not give a direction under giaph (3) unless the Panel
is satisfied that it is no longer necessary for ghatection of the public
that the life prisoner should be confined in prison

In determining for the purposes of this Artigldether a life prisoner has
served the relevant part of his or her sentencgceount shall be taken
of any time the prisoner is unlawfully at large hift the meaning of
Article 30 of the Prison (Jersey) Law 1957

20 Power to release on licence other life prisoners

(1)

)

®3)

The Panel may, at any time, following a refelna the Minister, direct
the Minister to release from prison on licencefa firisoner in respect of
whom there is an order for a minimum sentence ofentban 25 years

(including a minimum sentence for life) if —

(@) the life prisoner has served 25 years or mbrescor her sentence;
and

(b) the Panel is satisfied that it is no longeressary that the life
prisoner should be confined in prison for each afofving the
purposes —
(i) retribution and deterrence to others,
(i)  rehabilitation of the prisoner, and
(i) protection of the public.

A life prisoner may require the Minister to eefhis or her case to the
Panel at any time —

(a) after he or she has served 25 years of hisrsdntence; and

(b)  where there has been a previous referral byinéster under this
Article, after the end of the period of 2 years ibamg with the
disposal of that referral.

In determining for the purposes of this Artigldether a life prisoner has
served 25 years or more of his or her sentencacoount shall be taken
of any time the prisoner is unlawfully at large hift the meaning of
Article 30 of the Prison (Jersey) Law 1957.

21  Power to release on licence life prisoners onrapassionate grounds

(1)

)

The Panel may, at any time, release a lifeopas from prison on licence
on compassionate grounds if it is satisfied thaepkonal circumstances
exist which justify the prisoner’s release on cosgianate grounds.

Before releasing a prisoner under paragraphtf®) Panel shall consult
the Minister, unless the circumstances are suchreioder such

consultation impracticable.
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Article 22 Draft Criminal Justice (Life Sentencé3¢rsey) Law 201-

22

23

24

25

26

27

PART 5
MISCELLANEOUS AND CLOSING PROVISIONS

Law not to restrict application of certain otherlaws

Nothing in this Law restricts the application ofyalaw relating to previous
convictions, bail or a guilty plea.

Transitional provision — application to offencesommitted before this Law
comes into force

Nothing is to be taken to prevent or limit the aqpgion of this Law to a person
who commits an offence before this Law comes intod.

Repeal

The Criminal Justice (Mandatory Minimum PeriodsAaftual Imprisonment)
(Jersey) Law 2005s repealed.

Saving provision

Notwithstanding the repeal of the Criminal Justiddandatory Minimum
Periods of Actual Imprisonment) (Jersey) Law 2088icle 19 of that Law in
relation to applications for orders shall be trdaas if it continued in force in
respect of persons sentenced before that Law catmdarce and references to
the powers of the Royal Court under that Law sbaltonstrued as referring to
the equivalent powers under this Law.

Court of Appeal (Jersey) Law 1961 amended

In Article 24(2) of the Court of Appeal (Jersey)w.a96% for the words “the
Criminal Justice (Mandatory Minimum Periods of Aaltulmprisonment)
(Jersey) Law 2005” there shall be substituted tlordes “Article 10 of the
Criminal Justice (Life Sentences) (Jersey) Law 201-

Regulations

(1) The States may, by Regulations —

(@) make such transitional provisions and savingsitaconsiders
necessary or expedient, or amend any enactmeggrisequence
of any provision of this Law; or

(b) amend any provision of this Law.
(2) Any Regulations under this Law may contain sutthnsitional,

consequential, incidental or supplementary prowisias appear to the
States to be necessary or expedient for the pusdtbe Regulations.
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Draft Criminal Justice (Life Sentences) (Jerseyyv[291- Article 28

28 Citation

This Law may be cited as the Criminal Justice (LBentences) (Jersey)
Law 201-. and shall come into force 7 days aftes iegistered.
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chapter 08.600

chapter 23.775

L.11/2005 (chapter 08.335)
chapter 07.245
P.113/2014

g M W N P

Page - 30 S%ates%
P.113/2014 of Jersey



