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DRAFT PLANNING AND BUILDING (AMENDMENT No. 6) (JEREY)
LAW 201- (P.94/2014): THIRD AMENDMENT

1 PAGE 17, ARTICLE 2 —

In Article 2 for the inserted definition “Plannimgpplications Panel” substitute
the following definition —

“ ‘Planning Applications Committee’ means the bodyercising
functions conferred under Article 9A;”".

2 PAGES 17-18, ARTICLE 3 —
In Article 3, in the substituted Article 9A —

(@) for the words “Planning Applications Panel”, éach place that they
appear, substitute the words “Planning ApplicatiGosnmittee”;

(b) in paragraph (3)(b) for the words “3 days” dutbte the words “5 days”;
(c) for paragraph (4) substitute the following a@maphs —

“(4) Subject to paragraph (3), the Minister may Oyder prescribe
procedures to be followed by the Planning Applmagi Committee
under this Law.

(5) Except as otherwise provided by or under thigcke, the Planning
Applications Committee shall determine its own ahare.

(6) The Planning Applications Committee shall, wvitithe period of
3 months following the end of a year, report to $tates —

(@) the number of decisions made by the Committekeuthis
Law during that year;

(b) the number of appeals made during that yearinsiga
decisions made by the Committee under this Law;

(c) the Committee’'s assessment of planning polind any
recommendations it has for its revision.

(7) Where, under paragraph (6)(c), the Planning li&afons
Committee makes recommendations about planningcypothe
Minister shall present to the States his or hapoase to the
recommendations.”.

3 PAGE 19, ARTICLE 6 —
In Article 6, in the inserted Article 22A —

(@) for the words “Planning Applications Panel”, @ach place that they
appear, substitute the words “Planning ApplicatiGosnmittee”;

(b) in paragraph (1) for sub-paragraphs (a) ands(istitute the following
sub-paragraphs —

“(@) to grant planning permission without condigoother than
by virtue of a Development Order);
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(b) to refuse to grant planning permission; or

(c) to grant planning permission subject to coodii (other
than by virtue of a Development Order).”;

(c) for paragraph (2) substitute the following aegph —

“(2) Where this Article applies, the following pers may request a
review of the decision in question (the ‘initial cilgon’) by the
Planning Applications Committee —

(@) in the case of a decision described in pardgfaga), a
third party;

(b) in the case of a decision described in pardg(ayb), the
applicant;

(c) in the case of a decision described in pardg(ajc), the
applicant or a third party.”;

(d) in paragraph (3) —
()  for sub-paragraph (a) substitute the followsup-paragraph —

“(@ the name and address for correspondence ofpéreon
requesting the review;”,

(i) in sub-paragraph (c) for the words “the apalit’ substitute the
words “the person requesting the review”;

(e) after paragraph (5) add the following paragsaph

“(6) In this Article, ‘third party’, in relation tcan initial decision to
grant planning permission, shall be construed itoatance with
Article 108(4).

(7) A request made by a third party under this detimust include a
declaration, signed by the third party, as to thetS by virtue of
which he or she satisfies the condition in ArtitG3(4)(a).”.

PAGES 21-30, ARTICLE 7 —
In Article 7 —

(@) in the substituted Article 106(4) for the wortlanning Applications
Panel” substitute the words “Planning Applicati@@mmittee”;

(b)  for the substituted Article 107 substitute tbidowing Article —

“107 Appointment of Appeals Panel

(1) There shall be an Appeals Panel, consistingnspectors and
assistant inspectors, appointed in accordancethighArticle.

(2) The States shall direct the number of personiset appointed as
inspectors.

(3) The Minister shall decide the number of perdorise appointed as
assistant inspectors.
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(4)

(5)

(6)

(7)

(8)
(9)

The Minister shall, following recommendationsade for the
purpose by the Jersey Appointments Commission, iappo
inspectors and assistant inspectors.

In recommending a person for appointment asinapector or

assistant inspector, the Jersey Appointments Cosionisnust be

satisfied that the person is capable and willingdbas such for the
purposes of this Part.

In recommending a person for appointment as asmistant
inspector, the Jersey Appointments Commission nalsd be
satisfied that the person is ordinarily residenvrie of the Channel
Islands.

A person cannot be recommended for appointn@nappointed,
as an assistant inspector if he or she is —

(@) a member of the States; or
(b) a States’ employee.

Inspectors shall be appointed as States’ ereplay

An assistant inspector —

(a) shall be appointed for a term of 3 years;

(b)  shall receive such remuneration as the Minidgééermines;
(c) may resign by giving notice, in writing, to tinister.

(d) shall cease to hold office upon taking suchiceffor
employment as is described in paragraph (7); and

(e) may be dismissed by the Minister if the aseistaspector
ceases to be ordinarily resident in one of the @ehlslands
or is unfit, unwilling or unable to discharge, @& not
discharging, his or her functions as an assisteamtsictor.”.

(c) inthe substituted Article 113 —

()  for paragraph (2)(a) substitute the followinghsgparagraph —

“(@ nominate a person or persons to conduct thmealp in
accordance with paragraph (3) or (4);”,

(i) after paragraph (2) insert the following paragghs and renumber
the remaining paragraphs accordingly —

“(3) Where the appeal is made under Article 10&R)(b), (c), (d)
or (e), the Greffier shall nominate one inspectod 2 assistant
inspectors, appointed under Article 107, to conduetappeal.

(4) Notwithstanding paragraph (3), if —

(@) one of the interested parties in an appeal munde
Article 108(2)(a), (b), (c), (d) or (e) notifieselGreffier and
the other interested parties in the appeal, wittnperiod of
7 days beginning with the date of the invitatiofereed to in
paragraph (1)(b), that he or she requests thaapipeal is
conducted by an inspector alone; and

(b)  within the period of 14 days beginning with tth&te of that
invitation, the other interested parties in theegdmotify the
Greffier that they agree to the request,
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(d)

(e)
(f)

()

()

(6)

(7)

the Greffier shall nominate one inspector, appointender
Article 107, to conduct the appeal.

Where the appeal is made otherwise than undroaision
mentioned in paragraph (3), the Greffier shall nmate one
inspector, appointed under Article 107, to condbetappeal.

Notwithstanding paragraph (5), if —

(@) one of the interested parties in an appeal ridbest in
paragraph (5) notifies the Greffier and the otheerested
parties in the appeal, within the period of 7 dbgginning
with the date of the invitation referred to in pguaph (1)(b),
that he or she requests that the appeal is cordligtean
inspector and 2 assistant inspectors; and

(b)  within the period of 14 days beginning with tth&te of that
invitation, the other interested parties in theegdmotify the
Greffier that they agree to the request,

the Greffier shall nominate one inspector and &s&s# inspectors,
appointed under Article 107, to conduct the appeal.

In paragraphs (4) and (6) a reference to agrésted party in an
appeal does not include the person whose decisoibeing
appealed against.”;

in the substituted Article 114 —

(i)

(i)
(iif)

in paragraphs (3), (5) and (6) for the wordsn“Anspector
nominated” substitute the words “The person or @&s
nominated”,

in paragraph (3)(b) and (5)(b) after the wotts or her” insert the
words “or their”,

in paragraph (6) for the words “if the insgec considers”
substitute the words “if the person or persons sminated
consider”;

in the heading to the inserted Article 115 tbethe words “by inspector”;
in the inserted Article 115 —

(i)

(ii)

(iif)
“(6)

for the words “the inspector” in each place ttlihey appear,
substitute the words “the person or persons nomihtd conduct
the appeal”,

in paragraph (5)(a) for the words “the inspatd

recommendation” substitute the words “subject toageaph (6),
the recommendation of the person or persons noetrtatconduct
the appeal”;

after paragraph (6) add the following parggna-

If the appeal is conducted by persons nomuhatender
Article 113(3) and those persons are not unanimisugheir
recommendation, the report must set out the aligma
recommendation of any of those persons, and tisamnsdor it.”;

in the substituted Article 116 —
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()  for paragraph (1) substitute the following pgnagphs and renumber
the remaining paragraphs accordingly —

“(1) Having considered a report made under Articd® the Minister
shall determine the appeal and, subject to parhd@p in so
doing shall give effect to the recommendation @& fherson or
persons nominated to conduct the appeal, unlesMihister is
satisfied that there are reasons not to do so.

(2) If, in accordance with Article 115(6), a reposets out an
alternative recommendation, the Minister may detidgive effect
to any of the recommendations in the report, oenafithem.

(3) In making a decision under paragraph (2), theid¢er must have
particular regard to the recommendation of theensg.”,

(i) in paragraph (2)(b) for the words “the inspm¢t substitute the
words “the person or persons nominated to condhecappeal”,

(i) in paragraph (4)(a) for the words “the inspmts report” substitute
the words “the report made under Article 115,

(iv) for paragraph (4)(b) substitute the followisgb-paragraph —

“(b) if the report made under Article 115 did notake a
unanimous recommendation, or if and to the exteat the
Minister does not give effect to a unanimous
recommendation in such a report, the full reasamstlie
Minister’s decision.”,

(v) in paragraph (7) for the words beginning “Whtre Minister” and
ending “to the Minister,” substitute the words “Wege under
paragraph (2)(b), the Minister refers an appeak ltacthe person
or persons nominated to conduct an appeal, thabpeor those
persons shall, as soon as practicable, producepplesnentary
report to the Minister that complies with Articl@3(5) and (6),".

5 PAGE 30, ARTICLE 8 —
In Article 8(2) —

(@) in the inserted paragraph (3A)(a) for the waotdknning Applications
Panel” substitute the words “Planning Applicati@@mmittee”;

(b) inthe inserted paragraph (3A)(b) for the wdhaho is neither a Minister
nor an Assistant Minister” substitute the words dwg not a Minister”;

(c) in the inserted paragraph (3A)(c) delete therdso“or Assistant
Ministers”.

DEPUTY J.H. YOUNG OF ST. BRELADE
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REPORT
1. Introduction

The proposed changes to the Planning Appeals systemeplace the Royal Court
deciding appeals based on grounds of unreasowabiiith an appeal considering the
full planning merits, were approved by the State8.26/2013 Shortly afterwards, the
Minister’s Proposition which set out how those daes would be put into effect
(P.87/2013 was approved.

* The Minister's role would be redefined to remove dsponsibility for
deciding planning applications which would in figufiall on the Planning
Applications Panel, leaving the Minister to decida planning policy,
provide supplementary guidance and other non-sgdic responsibilities.
This change requires checks and balances to be incorporated in the role of
the Planning Applications Panel.

 Deputy R.G.Le Hérissier of St. Saviour's amendmeehabled the
longstanding informal arrangement, whereby Planr@fficers’ delegated
decisions are reconsidered by the Planning ApjidicatPanel, to be written
into legislation, but this procedure was limitedfitst parties; third parties
have no alternative but to meet the costs of thgaRGourt. This needs to be
corrected.

* All appeals would be considered by a single plagninspector and the
Minister would decide on all appeals based solety the inspector’s
recommendation.l am concerned about over-dependence on a single
inspector brought in from the UK Planning regime to make what will be the
effective decision on individual applications, without a counter-balancing
local influence.

My amendment is intended to address the abovecsimirigs (shown in italics) and
improve the Minister's changes to our Planning &uilding Law. If they are all
adopted, it will result in a robust, reliable, iaal and effective planning appeals
system, which will fully achieve the potential béte of greater accessibility,
improved public acceptance and increased confidignite planning system on which
our community and its economy depend, without iicgnit cost.

2. Summary
Although my amendment runs to several pages aficsasight might seem complex,
it really only affects the Minister’'s draft amendibhaw in 3 matters explained in more

detail in paragraphs 3-5 of this report —

« The Planning Applications Panel becomes the Plgnnipplications
Committee, with a requirement for enhanced proasiand other changes.

* The reconsideration of delegated decisions by tlanhg Applications
Committee (the Deputy Le Hérissier proposal) ieded to third parties.
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* An Appeals Panel is created, comprising both UkKnpiag inspectors and
assistant inspectors who are residents of the @hdsliands, to hear the most
significant appeals, and arrangements are propimsetie reporting of their
recommendations and the powers and obligationseoMinister.

3. Planning Applications Committee

Paragraphs 1, 2 and 5 amend Articles 2, 3 and 8 tife Minister’s draft amending
Law.

(This affects Article 9A of the Planning and Buildng Law and Article 48 of the
States of Jersey Law, extending the scope of Standi Orders to establish and
appoint a Planning Applications Panel.)

Taken together my amendments will, if adopted-

 Rename the “Planning Applications Panel” as theariRing Applications
Committee (PAC)” to reflect the increased imporwraf this role, as the
Minister will no longer make any decisions on pliwgn applications.
Decision-making by Committee will bring us intodinvith general practice in
planning authorities elsewhere, and will recogrisat it is a committee
making shared decisions.

* Provide a missing link between the Panel and theidir which currently
makes no connection between policy setting andrattge. It requires an
annual report to the States of its assessmentamini?ig policy and the need
for revision, and the Minister is required to resgao the States.

* Include power to the Minister to sets the proceslafethe PAC by order. This
will provide a mechanism for the future Minister tnake a number of
necessary procedural improvements.

* Require the agenda for the Planning Applicationsm@dtee meetings to be
published 5 days in advance, as 3 days is too &brgpoersons giving notice of
attendance and is insufficient for the public.

* Enable Assistant Ministers (including the Assistisimister for Planning and
Environment if appointed) to be elected to the Réier as a member or as
Chairman, which I think in future should be sepalsaelected by the States.

4, Review of decisions delegated to Planning Officeby the PAC

Paragraph 3 amends Article 6 of the Minister’s draf amending Law (which adds
a new Article 22A to the Planning Law providing for reconsideration of planning
officer decisions as proposed by Deputy Le Hériss)e

The majority of planning decisions are made by mpiag officers under delegated

powers. For many years, an informal appeal systasnolperated successfully against
officers’ decisions to refuse applications by emaplrequests from applicants for

reconsideration by the Planning Applications Pdhék this system that Deputy

Le Hérissier, as a Panel member, successfully gegpbe written into the Planning

and Building Law as the Minister proposes.
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A threshold of 4 third party objections to any apgiion has been set for referrals to
the Planning Applications Panel. This requires judgts by planning officers on how
much weight to give to up to 3 objecting parties.

Where such objections were overridden and app@veh to the application, the only
appeal by third parties is to the Royal Court. Ehests been no option for third parties
(objectors) to request reconsideration by the RhanApplications Panel.

The Minister's proposed amendment to Article 19psmsls all decisions to grant
planning permission where representations have heade by third parties for
28 days, to allow time for an appeal to be loddgedhe case of delegated decisions by
planning officers, this makes it possible to induthird parties in the Minister’s
proposed new Article 22A, enabling reconsideratipnthe Planning Applications
Committee; however, this has not been included.

e It is unfair that the Minister's amendment provides applicants with
2 bites of the appeal cherry: a request for revievof decisions by PAC in
new Article 22A, and a right of appeal in Article 108, while third parties
(objectors) are afforded no status in Article 22A ad only have access to
an Article 108 Appeal.

* My amendment seeks to correct that situation, and xtends new
Article 22A, reconsideration of delegated officer dcisions by the
Planning Applications Committee, to both first party (applicants) and
third parties (objectors) to a planning application

5. The Appeals Panel

Paragraph 4 amends Article 7 of the Minister's Amedment (which substitutes a
revised Part7 of the Law (Appeals), replacing Articles 106 to 188). My
amendment replaces the Minister's proposed Articld07.

| am very concerned about over-dependence on &edimgpector brought in from the
UK Planning regime, to make what will be the effeetdecision on individual
applications, without a counter-balancing localluahce. The situation where
Planning decisions are being made by one persam, when it was our Minister, has
been shown to be unsatisfactory as it is too pronsubjective opinion. This is
especially so, as some of our Planning Policieckviguide application decisions are
vague and require interpretation. Planning decssionlersey are often not clear-cut,
involve a balance of factors, and in my opinionaw benefit from shared opinions.

My amendment seeks to provide that missing loaaheht into appeal hearings and
ensure balance. It makes consequent adjustmentsthéo arrangement for
recommendations to the Minister after the heariags, the Minister’s responsibilities
in responding to the recommendations. The effecmgfamendment, if adopted,
which incorporates the Minister's proposal to appdnspectors as States employees
for appeals unchanged, would be —

» Less significant appeals, as defined in my amentdmeould normally be
heard by a single inspector.
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* The most significant and complex appeals, i.e. algpagainst decisions to
approve or reject Planning Applications, would nalignbe considered at a
hearing by a Panel of 3 persons.

* The panel of 3 persons will comprise the inspeetith the addition of
2 assistant inspectors.

* Members of the Panel, in making their recommendatio the Minister, will
be required to state their reasons individuallyetlbr they are unanimous or
otherwise.

* The Panel's report will provide the Minister withegter insight into the basis
of the recommendation made to him by the Panelpeoed with a report of a
single inspector. It eliminates the significankyighich is inherent in a single
inspector, of the Minister simply substituting timspector’s decision for his
own.

 The Minister will be required to have particulagaed to the inspector's
individual recommendation in making what will béirsal binding decision on
the appeal, effectively permitting the Minister dive greater weight to the
inspector’s opinion.

e It will provide the Minister with improved inform@an and ensure a more
robust method of reaching a final decision on ajspdiawill be less likely to
lead to applications for judicial review.

* One party to an appeal may request either a Parséhgle inspector hear the
appeal, irrespective of the default arrangement tf@t type of appeal,
provided the other party to the appeal agrees.

» Both the inspectors and the assistant inspectortddwloe appointed by the
Minister on the recommendation of the Jersey Appoémts Commission, the
assistant inspectors for a 3 year term. The Minidecides how many to
appoint.

» Both the inspectors and the assistant inspectotddwie professional people
required to hold equivalent qualifications, drawmnfi a list which the
Planning Officers have set out in detail for thepAptments Commission.

* The inspectors will have current or previous exgere working in the UK
Planning Inspectorate, where the Planning regimmase highly structured
than ours.

* The assistant inspectors will be required to beinardy resident in the
Channel Islands. They will provide the knowledged aexperience of
professional practice in a local (Chanel Islandshtext, which will be
missing in the inspectors. Professionals workingJarsey, Guernsey and
Alderney will be familiar with similar planning rages, which set and
implement their own planning policies.

» States members and employees are ineligible fooiappent as an assistant
inspector. Assistant inspectors would not be agpdias an States employee.
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* The Minister would decide the number of personsiredq as inspectors and
assistant inspectors and their remuneration.

6. Financial and manpower implications

The appointment of assistant inspectors will hameadditional cost, which will
depend on the rate of payment set by the Ministet the number of hearings.
Comparison with Guernsey suggests a rate 6200 per half-day for an inspector and
c. £100 per half-day for an assistant inspector. Rtgnafficers expect 200 appeals a
year and an average hearing will require a half-dayalf of the appeals require
hearings, the additional cost will be £20,000 panuen plus expenses, which may
include travel of £7,000 to £10,000, a total addi&il annual cost of up to £30,000.
There will be an initial training cost of up to £200.

The modest additional annual cost of £30,000 wéllrbore than offset by savings
which will be realised in the Law Officers’ Depadnt and Royal Court as a result of
the new appeals system.
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