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Purpose and type of consultation

This Consultation Paper sets out the proposalsttoduce a new form of bankruptcy
which gives more discretionary power to the Visdoun

Closing date:12th April 2013

Summary

A new form of relief for debtors who find themsedvia a never-ending cycle of debt
is being proposed. The new Law would give the Mistaliscretionary power, on the

recommendation of an authorised intermediary, &mZe all debts that have been
specified in a document that is to be called aMist’'s Remission Order (VRO).

The economic and social implications of the cask g taken into consideration
without the need for lawyers and formal court peatings. This would provide
prompt assistance for debtors who are the victifegloersity.

Subject to a qualifying period of residence intgland, individuals will be eligible for
a VRO if —

- their debts do not exceed £25,000;

- they do not own a motor vehicle worth more thard@a@,

- they do not possess other assets exceeding £5000;

- their disposable income does not exceed £100 amafier deduction of tax,
social security contributions and normal houselesjgenses).

An intermediary, currently the Jersey Citizen's Awdv Bureau, will forward an
individual's application, along with their own iidt assessment, to the Viscount, who
will consider the application.

Once a VRO is registered, all debts specified witthie order will be frozen, and
creditors to whom they are owed will not be ablecadl them in. Affected creditors
will be issued a copy of the VRO and will be givine opportunity to respond. All
objections will be considered and the Viscount ragly for more information. Until a
guery has been resolved, the Viscount may decidsugpend the VRO. Once a
decision has been reached, the VRO can be revakemended where necessary.
After a year the debtor will be discharged of &bts specified in the VRO.

The main impact of this change is the discretiomature of the VRO and the quick
resolution to an individual’'s debt problems. Itdssigned for people without any
reasonable prospect of repaying their debts. Isdu® mean debts are not taken
seriously, and it will allow creditors to voice angncerns they may have during the
VRO process. A variety of offences will be creafti@dcases of dishonesty.
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A similar scheme in England and Wales, the DebteRérder, currently charges a
£90 fee. Consideration is being given to a sintlarge for a VRO, but it may be that
even a nhominal amount may be too much for peokédyiito benefit from a VRO.

Please send your comments to:
Leo Oliveira

Project and Research Officer
Chief Minister’'s Department
PO Box 140

St. Helier

JE4 8QT

How to contact us:
Telephone: 440268
E-mail: l.deoliviera@gov.je
Fax: 440409

This Consultation Paper has been sent to the follang individuals/organisations:
Treasury and Resources Department

Social Security Department

Jersey Association of Trust Companies

Institute of Directors

Jersey Financial Services Commission

Jersey Finance Limited

Jersey Bankers’ Association

Law Society

Law Commission

R.6/2013



REPORT AND BRIEF ON PROPOSED REFORMS OF THE LAW RELATING
TO ‘SOCIAL DESASTRE’

A. Introductory

1. The Report of the Jersey Law Commission of March 2bgtitled “Social
Désastre” raised the possibility of introducingeawvnform of bankruptcy that
conferred a wider discretion to make orders forkbaptcy, a discretion that
would enable the court to considerot only the economic but also the social
implications of the caseand whereby Such implications could include not
only the prejudice caused to debtors who find tledwes in a never ending
cycle of debt with no reasonable prospect of payrimri] also the genuine
concern of society to ensure that all individualke debts seriously

2. The Legislation Advisory Panel has given considenato possible forms of
process by which such a goal might be attainededddhe Panel has gone
slightly further and has sought to identify a sumynarocess — avoiding the
need for lawyers and formal court proceedings —ctwiwould afford respite
and eventual discharge to certain insolvent delimogeod faith who had been
the victims of adversity.

For convenience, such process — involving the Mistoas will be seen
below — is referred to in this Paper as a proceaslihg to a ‘Viscount's
Remission Order’ (“VRO").

3. Fundamentally any such process and remedy should —
(@) be discretionary;
(b) relate only to certain qualifying types and amis of debt;
(© be subject to a qualifying period of residencdersey;

(d) not affect any current bankruptcy proceedings;

(e) be made to the Viscount through the intermgdelr the Jersey
Citizens Advice Bureau (“*JCAB®

() be decided quicklyi,e.—
) by the Viscount,
(i) without having to go to court,

(iii) but still enabling the creditor(s) to object;

(9) contain adequate sanctions in cases of dishones

! Topic report No. 1/2011/TR.

2 Similar to the procedure for a ‘debt relief ordierEngland and Wales under Part 7A of the
Insolvency Act 1986 of the United Kingdom — seedHar below under ‘Qualifying debts’
and footnote 3As will be seen, this Paper envisages that JCABtaad/iscount will
effectively work in collaboration to facilitate tlevailability of the remedy.
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B. Basic principles and procedure
Discretionary remedy

4, The remedy is intended to be available to an irsuldebtor who cannot pay
his or her debts by reason of adversity; that igeegity in the dictionary
definition sense of: The condition of adverse fortune; distress, triat,
affliction; an adverse circumstance; a calamity.ef&horter Oxford English
Dictionary 3rd Ed.]

5. There will also be a requirement of good faith.otther words, the relief
obtained by the debtor will be in the nature of exquitable remedy, thus
attracting the ‘clean hands’ requirement for agtlans such as for the grant
of aremise de biengSeeln re Mickhae] 2011 JLR 1]

6. Further provision will be made in relation to fast@videncing bad faith — to
which we shall come in Part C below.

Insolvency
7. First and foremost the debtor must be an individu® is unable to pay his or
her debts.

Qualifying debt¥

8. Such an individual (if paragraphs 4 and 5 abovenat may seek a VRO in
respect of his or her qualifying debts. A *“qualifgi debt” means a debt
which —

(a) is for a liquidated sum payable either immesdjabr at some certain
future time? and

(b) is not an excluded debt.
9. A debt is not a qualifying debt to the extent tihét secured.
10. Specifically —

(a) the debtor must owe less tH#25,000 in qualifying debts;

% In relation to what constitutes a qualifying debe Panel has drawn inspiration from the
régime of ‘Debt Relief Orders’ (‘DROs") introducéy Part 7A of the Insolvency Act 1986
of the United Kingdom (sections 25%A seqgnserted by the Tribunals, Courts and
Enforcement Act 2007 (c. 15) ss. 108(138(5) Sch. 17 S.I. 2009/382Art. 2).

* Note that, in England and Wales, income tax défatsare determined (by returns or
assessments) by H.M. Revenue and Customs at thefidte application for the DRO are
considered to be liquated debts and thus qualifgietgts for the purposes of a DRO. But see
paragraph 12c.

® See paragraphs 11 and 12.

® Or such other sum(s) as the Minister for Treasumy Resources (“the Minister”) may by
Order prescribe.
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(b) the debtor may own a car to the valu€®{000 but the total value of
his/her other assets must not excEe@0d:;

(© after deduction of tax, social security conitibns and normal
household expenses, the debtor’'s disposable inoausé be no more
than£100 a montH.

Excluded debts

11. An excluded debt is a debt of any description piesd by Order of the
Minister as excluded from being a qualifying debt.

12.  Such excluded debts would generally bt —

(@) any fine imposed for an offence (including diligation to pay a
lump sum or to pay costs) including a compensaiioer;

(b) any obligation (including an obligation to paylump sum or to pay
costs) arising under an order made in family prdoess, including
any maintenance order within the meaning of Artkclef the
Maintenance Orders (Enforcement) (Jersey) Law 1999;

(©) all sums payable to the Health Insurance Fundeu the Health
Insurance (Jersey) Law 1967, to the Social Sectiityd under the
Social Security (Jersey) Law 1974 and to the Coofiptr of Taxes
under the Income Tax (Jersey) Law 1961;

(d) any obligation arising under a confiscationesrcthade under the Drug
Trafficking Offences (Jersey) Law 1988 or the Peutse of Crime
(Jersey) Law 1999;

(e) any debt which consists of a liability to pagnthges for negligence,
nuisance or breach of a statutory, contractual tberoduty, being
damages in respect of the death or personal ibjuapy person;

() any debt incurred by fraud.

Qualifying age and residence

13. The debtor must have reached full age (18) atithe &n application is made
and have been ordinarily resident in Jersey dutlmg3 years prior to the
application date.

Existing bankruptcy proceedings

14. The debtor must not, when the VRO is made, be lbigtbkvithin the meaning
of Article 8 of the Interpretation (Jersey) Law 495

" or such other sum(s) as the Minister may by Opdescribe.
8 Or such other sum(s) as the Minister may by Opdescribe.
° Or such other sum(s) as the Minister may by Opdescribe.
1% Similar to the position in relation to Debt Rel@fders in England and Wales.
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15. The debtor must not have been the subject of a WiRbin the 5 years
preceding the application for the VRO.

Application through authorized intermediary

16. Application to the Viscount for a VRO may only bede by an individual,
and must be made through an approved intermediary.

17. Approved intermediaries will be those persons, cmfe or otherwise,
prescribed by Order of the Minister. As alreadyidated”, the Minister will,
initially at least, prescribe JCAB for this roleutbother bodies may be
prescribed. This Paper, however, assumes throughatitICAB is the sole
duly authorized intermediary.

18. JCAB will be required to —
@) assist the debtor in making the application;
(b) check that the application has been propentypteted; and
(©) send the application to the Viscount with JC&Bbnclusions.

19. The word ‘conclusions’ is used in the same sensec@zlusionsin
e.g.Article 3 of the Loi (1862) sur les teneures en fidéicommis et
I'incorporation d’associationsunder which thePartie Publique offers its
conclusions to the Court on any objection there b&yo an application under
that Law.

20. Thus it will fall to JCAB to make an assessmenthef application against the
discretionary criteria — see paragraphs 4, 5 andab®ve — and offer
conclusions to the Viscount to assist him in adyuakercising the discretion
(on much the same principle as tRartie Publiqueoffers its conclusions to
assist in the Court to exercise its discretion).

21. The requirement is upon JCAB to ‘send the applicato the Viscount'. If
certain basic factual criteria are not met, it mikely that JCAB will need to
burden the Viscount with an application that in lesabound to be refused.
Thus if JCAB ascertains that the debtor —

* is notinsolvent

* owes more than £25,000 in qualifying debts

* has assets exceeding £5,000

* has a disposable income of more than £100 a month

* has not been ordinarily resident in Jersey folldse3 years
* has not attained the age of 18

* is subject to current bankruptcy proceedings or

* has been the subject of a VRO within the last $g/ea

JCAB will make it clear to the would-be applicanthat JCAB’s conclusions
on the application would be.

" See paragraph 3(e) above.
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22.

23.

24,

25.

But the basic responsibility falls upon JCAB to ¢dhe application to the
Viscount. To that end, JCAB will be required, innoection with its
responsibilities under paragraph 18 above, to wattk the debtor to create an
application for a VRO in the name of the debtor dadensure that the
application is completed in full.

JCAB will need to draw the debtor’s attention to —

(@)

(b)

(c)

all the conditions to which an application fand the making of, a
VRO is subject;

the following —

® that checks may be made to verify that the diebbmplies
with the conditions for granting a VRO and that thebtor
needs to consent to such checks being made,

(i) that JCAB must give its conclusions on the laggtion to the
Viscount and that the debtor will be informed ofclsu
conclusions when the application is sent to the®isi;

the consequences, including criminal liabilibf, the debtor making
any false representation or omission in connectigith the
application.

When the application is sent to the Viscount il wéed to include —

(@)

(b)
(c)

a list of the debts to which the debtor is eabjat the date of the
application, specifying —

® the amount of each debt (including any interg&nalty or
other sum payable in relation to the debt) and

(i) the creditor to whom it is owed;
details of any security held in respect of ahthose debts; and
such other information about the debtor’'s affgincluding his/her

creditors, debts and liabilities and his/her incaanel assets) as may
be prescribed by Order.

Further provision will be able to be made by Oraeto —

(@)
(b)
(c)

the form of an application for a VRO;
the precise manner in which an applicatiomibé made; and

information and documents to be supplied in psup of an
application.
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The réle of the Viscount

26.

27.

28.

29.

30.

31.

32.

33.

Applications will be determined by the Viscountright of that office and not
as an arm of the Royal Court.

The scheme is intended to enable applications tdelseed quickly, but not
SO as to operate unfairly on the creditor. How baltfectives are achieved
will become clear from the following paragraphs.

An application for a VRO will normally be considdréon the papers® — in
the manner of @ause de briévef€ The Viscount will nonetheless be able to
require further information if need be (as we sha#).

To be able to act quickly, the Viscount will be ebio apply certain
presumptions when determining an application-

(@ that the debtor meets the requirements for @ MRuch appears to be
the case from information supplied, and there iseason to believe
that the information is inaccurate or incompletettat the debtor’s
circumstances have changed;

(b) that the debts specified at the date of thdiegipn are qualifying
debts unless he has reason to believe otherwise.

The Viscount may nonetheless stay consideratiothefapplication until he
has received answers to any queries raised witli¢héor or with JCAB in
relation to anything connected with the application

The involvement of JCAB should mean that most apgibns are well-
founded. But at all events, if the VRO is made, Wigcount will be required
to notify the creditors affected by it.

Where an objection is made to the VRO or it is aigred that the order
arguably should not have been made, the Viscouhtheinlook into the case
in greater detail (see belowhe position of the creditoy’

If the Viscount refuses an application he must ge@&sons for his refusal to
the debtor. The Viscount will at all events infod@AB of the outcome of the
application.

The position of the creditor

34.

As has been seen, the presumptions made by thewittare designed to

ensure a ‘fast-track’ decision. This is importardar fthe debtor and
fundamental to the whole scheme. As we shall seeoire detail below, once
the VRO is registered, a moratorium in respecthef debts specified in the
VRO takes effect.

12 See e.gRCR Rule 15/3C under which the Greffier may coesihd determine certain
planning appeals on the basis of the documents$ ditel without oral arguments by the parties.
13 A cause de briévet@as not subject to the normal rules of pleading.

14 See paragraph 29 above.
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35.

36.

37.

38.

39.

40.

11

The application of the presumptions would, howeuee, unfair on the
creditors affected by the moratorium if, on a mtrerough analysis, there
were grounds for refusing a VRO. Therefore it isi@dly important that any
person specified in a VRO as a creditor to whomexiied qualifying debt is
owed may object to —

(@) the VRO having been made;
(b) the inclusion of the debt in the list of théott®’s qualifying debts; or
(© the accuracy of the details of the debt spediin the VRO.

Such an objection will need to be made to the Wistan the prescribed
manner. It will need to be —

(a) made during the moratorium period relatinght® YRO and within a
prescribed period for objections (at all events more than 28 days
after the creditor has been notified of the makihthe VRO);

(b) based on a prescribed ground;
(© supported by information and documents as nightrescribed.

The Viscount will have to consider every such ofijgr made to him. The
Viscount will be able —

(a) as part of his consideration of an objection, o
(b) on his own initiative,
to carry out an investigation if it seems appragria

Depending on his findings, the Viscount may revokeamend the VRO. In
certain circumstances he may refer a matter taRiwal Court (see further
paragraph 41 below).

The Viscount will be able to require any persomitee him such information
and assistance as he might reasonably require rinection with such an
investigation.

This will be a more expeditious remedy for a cradin the first instance than
seeking formal judicial review. However, the drafiw will still go on to
provide that persons dissatisfied with the actioiithe Viscount may apply to
the Royal Court® which may give directions or make any order inkisi fit.
Such order may include quashing a decision of tlseddnt and revoking or
amending the VRO.

15 Note the parallel here withg.Art. 31(7) of the Bankruptcy (Désastre) (Jersegyv11990 in
relation to a person served with notice of admissiorejection of proof of a debt who is
dissatisfied with the decision of the Viscount.
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41.

12

The Viscount will also be able to make an applaratio the Royal Court for
directions or an order in relation to any mattésiag.

Making/Content of a VRO

42.

43.

44,

It is for consideration whether a VRO will havelie made in a prescribed
form (i.e. prescribed by Order of the Minister). At all evgnthe VRO must
include a list of the debts which the Viscountadtisfied were qualifying debts
of the debtor at the application date, specifyimg amount of the debt at that
time and the creditor to whom it was then owed.

The Viscount must —
@) give a copy of the VRO to the debtor; and

(b) make an entry for the VRO in a register (toopen to the public for
inspection) containing the prescribed informatibowt the order.

Provision will be made by Order as to other stepiset taken by the Viscount
or the debtor on the making of the VRO. Such swflanclude in particular
notifying each creditor to whom a qualifying delpesified in the VRO is
owed of —

(@) the making of the order and its effect;

(b) the grounds on which a creditor may object @®e% 36. above), and

(© any other prescribed information.

The moratorium

45,

46.

A moratorium commences on ‘the registration dateat is to say, when the
Viscount enters the qualifying debt specified i ¥4RO on the register kept
by his Department for that purpose (see paragr@ptahove).

During the moratorium, the creditor to whom sudjualifying debt is owed —
@) has no remedy in respect of the debt, and

(b) may not —

® apply for a declaration of désastre in relianoethe debt, or

(i) otherwise commence any action or other legalcpedings
against the debtor for the debt,

except with the permission of the Royal Court andsach terms as
the Court may impose.
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47.

48.

49.

50.

51.

13

A secured creditor of the debtor may nonetheleksr@nthe security.

The moratorium continues for the period of one ybkaginning with the
registration date, unless —

(a) the moratorium terminates early; or

(b) the moratorium period is extended by the Visdoor by the Royal
Court (see further below).

The Viscount may only extend the moratorium pefmdhe purpose of —

(a) carrying out or completing an investigatione(ggragraphs 32 — 39
above); or

(b) taking any action he considers necessary (venedh a result of an
investigation or otherwise) in relation to the VRO.

The Viscount may not extend the moratorium periegiond the end of the
period of 3 months beginning after the end of thigal period of 1 year.

The moratorium period may be extended more thar,dmgt any extension
must be made before the moratorium would otherafigt®

Discharge from qualifying debts

52.

53.

54.

55.

At the end of the moratorium applicable to a VR tebtor is discharged
from all the qualifying debts specified in the VR@cluding all interest,

penalties and other sums which may have becomebjgayarelation to those
debts since the date on which the application wdgdd by JCAB with the
Viscount).

However, this does not apply if the moratorium teates early, nor does it
apply in relation to any (apparently) qualifyingodevhich the debtor actually
incurred in respect of any fraud or fraudulent bheaf trust to which the
debtor was a party.

The discharge of the debtor does not release dugy person from —

() any liability (whether as partner or joint owftenant of the debtor or
otherwise) from which the debtor is released bydiseharge; or

(b) any liability as guarantor for the debtor oraagerson in the nature of
such a guarantor.

If the VRO is revoked by the Royal Court (see peapg 40 above) after the
end of the moratorium period, the qualifying dedgscified in the VRO shall,
so far as practicable, be treated as though thatoraum had never applied to
them.

16 Compare section 251H of the Insolvency Act 198thefUnited Kingdom.
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Assisting the Viscount

56.

57.

58.

59.

A debtor has certain duties to the Viscount atbernaking of an application
for a VRO. The debtor must —

(a) give to the Viscount such information,
(b) attend on the Viscount at such times, and
(©) do all such other things,

as the Viscount may reasonably require for the geepof carrying out his
functions in relation to the application or, as tdase may be, the VRO made
as a result of the application.

The debtor must notify the Viscount as soon asoregtdy practicable if he or
she becomes aware of —

(a) any error in, or omission from, the informatienpplied to the
Viscount in, or in support of, the application;

(b) any change in his or her circumstances betvileerapplication date
and the determination date that would affect (ouldave affected)
the application.

These duties apply after, as well as before, thteragnation of the
application, for as long as the Viscount is ablexercise functions referred to
above.

If a VRO is made as a result of the applicatior, tlebtor must notify the
Viscount as soon as reasonably practicable if —

(a) there is an increase in his or her income duitie moratorium period
applicable to the VRO;

(b) he or she acquires any property or any propsrtievolved upon him
or her during that period;

(© he or she becomes aware of any error in or Siarnisfrom any
information supplied by him or her to the Viscouatter the
determination date.
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C. Good faith, safeguards, offences, etc.
Factors evidencing bad faith

60. We have seen at paragraph 5 above that thereeguaement of good faith. It
will need to be clear, primarily for JCAB’s purpgsehat certain conduct in
particular is deemed to breach such requirement.

61. The following” — while not exhaustive of factors determining tikean
hands’ test — will rank as disqualifying conducttbg debtor —

(a) within the 3 years prior to the application floe VRO —

® failing to keep or produce records which acddion a loss of
property by the debtor, or by a business carriedyonim/her,

(i) entering into a transaction at an undervalue;

(b) within the 12 months prior to the applicatiar the VRO, giving a
preferencé?

(© trading/incurring a debt knowing that he/sheulglobe unable to pay
the debt(s) or being reckless as to such ability;

(d) failing to account satisfactorily for a loss pfoperty or for an
insufficiency of property to meet his/her debts;

(e) carrying on any gambling, rash and hazardouscudation or
unreasonable extravagance which may have matecatitributed to
or increased his/her inability to pay his/her debts

() careless neglect of business affairs materiabntributing to or
increasing his/her inability to pay his/her debts;

(9) fraud or fraudulent breach of trust;
(h) failing to co-operate with JCAB or with the Y@unt.

Offences — preliminary observation

62. It follows from the fact that the VRO scheme reliesnany respects upon the
bona fidesof the applicant in providing information aboutthtate of his or
her financial affairs (and in keeping that inforinat updated) that the draft

Law will need to cater for a variety of offencesd$honesty in connection
with applications under the scheme.

" Based broadly on the criteria applied in Englamgmconsidering whether or not to make a
DRRO (.e. a Debt Relief Restrictions Order). See InsolveAcy1986 of the United
Kingdom — Schedule 4ZB.

18 There are definitions in the Bankruptcy (Désadtie)sey) Law 1990 of ‘entering into a
transaction at an undervalue’ and ‘giving a prefeeg, but they will not necessarily be the
same as the respective definitions for the purpoftss Law. It is not practicable to enter
into a prolonged analysis here, but the Law OfftBrepartment will be able to assist the
Draftsman in due course on the detail required.
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63.

64.

1€

The following is a provisional outline of the offes that it would be
proposed to include in the draft Law, and of theghiges proposed for the
offences.

The penalty for the most serious of such offence be 7 years’

imprisonment or an unlimited fine or both — whiclbrresponds to the
maximum under Article 36(3) of the Social Secufitgrsey) Law 1974 The

lesser offences will attract a maximum of 2 yearsprisonment or an
unlimited fine?°

Offences — false representations and omissions

65.

The debtor — as we have seen (paragraphs 56 —&&)ab must provide
complete and accurate information, and remains ruraae obligation to
provide information to the Viscount once the VROmade. A debtor who
deliberately provides false information or omitsrtpeent information
commits an offence.

Offences — concealment or falsification of document

66.

67.

A failure to produce books, papers or other documém the Viscount, or
concealment, falsification, etc. is an offence. biilence may be committed
before making the application for the VRO, and wigrboth the application
process and the moratorium period.

It is irrelevant that the VRO may have been revogadsequent to an offence
being committed.

Offences — fraudulent disposal of property

68.

69.

A debtor who obtains a VRO is guilty of an offeritée or she fraudulently
disposes of any property during the 3 years befoeeapplication date or
during the moratorium period.

It is irrelevant that the VRO may have been revokeglisequent to an offence
being committed.

Offences — fraudulent dealing with property obtdioe credit

70.

71.

It is an offence for the debtor to dispose of propebtained on credit for
which he or she has not paid, or for a person knglyito receive such

property.

No offence is committed if the disposal or acqigsitwas in the ordinary
course of the debtor’s business, but particulangitin will be given to the
price paid for the property.

9 And also to the penalty on indictment unéag.section 2510(1) of the Insolvency Act 1986
of the United Kingdom — see s. 430 and Schedule 10.

® This is intended to echo the maximum penaltiesHerbroadly corresponding offences
under ss. 2510 — 251S of the Insolvency Act 198®&®United Kingdom.
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72. The offence may be committed before the applicafiiwrthe VRO has been
made, and during the application process.

Offences — obtaining credit or engaging in business

73. It is an offence for the debtor to obtain creditidg the moratorium period
(either alone or jointly with another person) te thxtent of a prescribed
amount, or to trade in a name other than that irclwthe VRO was made,
without disclosing the debtor’s status.

74. “Obtaining credit” includes obtaining goods unddriee purchase agreement.

Offences — acts done outside Jersey

75. It is not a defence that the conduct or transaatmmplained of was done or
effected outside Jersey.

D. Miscellaneous

Fee/Stamp duty?

76. It is for consideration whether or not the debtbowdd pay a fee or other
sum — if only of a nominal amount — in connectioithwthe making of an

application for a VRO.

77. It is understood that a fee of £90.00 is levie@England and Wales in relation
to the making of Debt Relief Orders.
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