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COMMENTS 

 

The Health, Social Security and Housing Panel is comprised of the following 

members – 

  

 Deputy K.L. Moore of St. Peter, Chairman 

 Deputy J.A. Hilton of St. Helier, Vice-Chairman 

 Deputy J.G. Reed of St. Ouen 

 

Review Advisor – Ogier Legal, Jersey 

 

Introduction 

 

The Draft Employment (Amendment No. 8) (Jersey) Law 201-, (Family Friendly 

Policy) is an important piece of legislation which the Panel believes is long overdue. 

The Panel believes it deserved thorough scrutiny to ensure it is fit for purpose 

however, with a lodging date of 4th June 2014 and a debate of 14th July, the Panel 

found itself with less than 6 weeks to undertake a thorough review. Due to the 

abundance of propositions brought before the Assembly before the summer recess and 

the Panel’s already heavy workload, the Panel appointed local firm Ogier Legal to 

undertake a full desktop review on the legislation.  

 

At the request of the Panel, Ogier Legal produced a report which included detailed 

comments on whether it was fit for purpose and if there were any areas which merited 

further consideration. The report by Ogier Legal is used throughout this Comments 

paper with their final report attached as an Appendix. Also provided are 3 Appendices 

provided to the Panel, the first succinctly identifying the key comparisons between the 

Amendment and the United Kingdom legislation, the second setting out a comparison 

of common law countries and the third listing the Articles that Ogier Legal has 

identified as requiring further consideration. The latter has been appended to this 

Comments paper and the others sent electronically. Hard copies are available from the 

States Greffe. 

 

As part of the review process, the Panel undertook a call for evidence however, due to 

the tight timescale, this request was made to specific stakeholders, namely 

representative organisations to submit written responses. The Panel wrote to Citizens 

Advice Bureau, Jersey Chamber of Commerce, JACS, Jersey Childcare Trust, Jersey 

Farmers Union and the Institute of Directors. The Panel received submissions from all 

of these stakeholders and is grateful for the response and the time given to the matter, 

as submissions were well thought-out and very useful to the Panel in formulating these 

comments. Although the majority of stakeholders were supportive of the legislation, 

there were areas of concern particularly around the impact on small businesses. This is 

discussed in more detail later. 

 

Background 

 

The proposed amendment would introduce the employment rights that were 

recommended by the Employment Forum (“the Forum”) in 2008 and set out in a 

response to the recommendation issued in 2010 by the former Minister for Social 

Security, Senator I.J. Gorst. The Forum’s recommendation was based upon extensive 

public consultation. It had been intended that law drafting would begin in 2009 but, 

following the economic downturn, priority was given to introducing statutory 

redundancy pay and developing an insolvency scheme. Whilst the consultation was 
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undertaken some years ago, there is no reason to believe that anything has changed in 

the interim that would make the introduction of these basic rights inappropriate. The 

report by Ogier Legal also comments that the vast majority of the Forum’s 

recommendations are valid however list matters that they suggest should be reviewed. 

These are detailed in the Conclusion at the end of this Comments paper. 

 

Overarching Issue: small businesses 

 

The Panel has been alerted to one very important aspect: the impact that the 

Amendment would have on small businesses with the Amendment being seen as a 

further disincentive to recruit and create employment opportunities. One small 

business said they would find the policies a “tremendous burden”. This was not only 

highlighted in a majority of submissions but also by Ogier Legal where it states in 

section 5 of its report that the positions of small businesses need to be reconsidered. 

Ogier Legal have also raised the question that the comparison made between Jersey 

and the UK regarding the impact on small businesses may not be appropriate stating a 

comparison between a jurisdiction where small companies might make up a large 

proportion of business may have been more fitting. It is a reality that small businesses 

will find the implementation of the new legislation more challenging that larger ones. 

 

Other issues 

 

Aware of the concerns by Ogier Legal, the Panel has asked the Minister for Social 

Security to comment on all of these issues, the implications the Amendment will have 

on small businesses and the proposal to change some of the wording within the 

Proposition. The Panel shared its advisor’s report with the Department as soon as it 

was received to assist it in making the comments as detailed as possible.  

 

Following receipt of the comments from the Department, the Panel was able to meet 

the Minister and has been given assurances that the matters raised within the report by 

Ogier Legal will be considered. The Panel has also been assured that the Amendment 

will be reviewed one year following its introduction to look at the overall impact and 

any areas that may need to be amended can be done through future regulations. The 

Panel has also agreed that within its legacy report, it will strongly recommend that the 

next HSSH Scrutiny Panel follow up on these assurances and ensure the necessary 

scrutiny is undertaken. 

 

Although Ogier Legal have commented that the legislation is fit for purpose, there are 

a number of areas which require further consideration. The Panel fully supports these 

recommendations and has replicated them together with Ogier’s conclusion below. 

 

Recommendations 

 

1 Report 1) Forum's Recommendations 

1.1 The Forum reported in 2008, over 6 years ago. Even so the vast majority of 

the recommendations are still valid today. A number of the recommendations 

may need to be re-considered. These are set out at paragraph 1.3 of Report 1. 

1.2 Between now and the implementation of the sex discrimination law, we think 

particular consideration should be given to – 

(a) small businesses; 
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(b) flexible working/maternity in light of impending alterations in the 

UK; 

(c) the interplay with Discrimination Jersey Law 2013; 

(d) fixed-term and agency contracts. 

1.3 Further research and advice was suggested by the Forum. It is not clear 

whether this has been undertaken or not. We think that the following matters 

require particular emphasis – 

(a) how will social security contributions be maintained during ordinary 

maternity leave? Will the burden lie on employers, or will employees 

(whether they receive maternity pay or not) be treated as if they are 

making contributions?  

(b) what will the likely increase to social security contributions be?  

(c) how to deal with accommodation when provided as a benefit? 

1.4 Our view is that the staged approach is justified, partially due to the legislative 

and regulatory burden on employers, but also so that a proper analysis of 

likely impact of a 26 week maternity period on social security contributions 

can be carried out. There is no fiscal evidence to allow for an immediate 

period of ordinary maternity leave of 26 weeks. However this remains the 

ultimate goal. 

2 Report 2) To compare the Amendment with the position in the UK 

2.1 The overall framework is very similar to the position that existed in the UK 

prior to this year. A table of the key comparisons between the Amendment and 

the UK legislation is at appendix 2. A more detailed table of the legislation is 

at appendix 3. We also thought it would be helpful to consider the rights in 

various common law countries, and these are set out at appendix 4. 

2.2 The UK has recently brought in a number of changes to Family Friendly 

Regulations that are dealt with in the body of the report. We recommend 

observing the impact of these changes to see whether they will be viable in 

Jersey. 

2.3 Overall the provisions in Jersey will be less generous than in the UK. This is 

partly due to the fact that the UK has had legislation in relation to various 

aspects of the Family Friendly Regulation since the late 1970s. In contrast 

Jersey is starting from a position of no such rights. It is also due to the staged 

implementation of the rights. 

2.4 The key difference is the period of maternity leave. All women are entitled to 

52 weeks maternity leave in the UK, whether they have long service or not. 

However they only qualify for paid maternity leave from their employer if 

they have 26 weeks service. In Jersey all employees will qualify for 2 weeks 

pay, regardless of service and up to 18 weeks leave in total. There is therefore 

better protection for employers in the UK. 
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2.5 The level of the maternity allowance in Jersey is more generous than the UK, 

although this has to be balanced against the shorter leave period. Once stage 2 

has been implemented, then the provisions in Jersey will be comparable to a 

number of other jurisdictions, and financially there will be little difference 

with the UK. 

3 Report 3) Is the Amendment fit for purpose 

3.1 To ensure the amendment is fit for purpose, there are two outstanding 

documents that will directly impact on whether the Amendment is fit for 

purpose. These are due to come in the next stage of the process and are – 

(a) Approved Code of Practice dealing with the various Family Friendly 

Regulations; and 

(b) the updated Discrimination (Jersey) Law 2013, and how this treats 

Family Friendly Regulation as a protected characteristic. 

3.2 The majority of the Amendment is fit for purpose. Attached at appendix 5 is a 

table of the provisions that we think need to be reviewed or altered. 

3.3 Further consideration needs to be given to the treatment of fixed term 

contracts. A firm decision also needs to be reached over zero-hours and 

agency workers. The Amendment does not deal with any of these situations 

sufficiently. 

4 Report 4) Impact on businesses and employees 

4.1 This report is necessarily hypothetical. We do not have detailed data to 

provide a complete or accurate indication of the actual impacts and burdens on 

employers. 

4.2 The direct financial impact of the Amendment is relatively clear, and it is 

primarily the cost of 2 weeks maternity leave. However there are wider 

financial costs, including the costs of recruitment, increased administrative 

and human resources costs. It is these that will create the biggest impact on 

businesses, as they have to adapt to the new system. 

4.3 Small businesses will probably suffer a greater impact than larger businesses, 

as they are less likely to have the staffing resources or support resources to 

deal with the additional financial burden of the Family Friendly Regulations. 

They will also require greater support and assistance to implement the 

changes. 

4.4 As for employees, the impact of the Family Friendly Regulation is 

predominantly positive. There is little direct financial impact, and the right to 

request flexible working and return to the same job after taking family leave 

will provide a better working environment. There is however the possibility 

that the FFR will lead to certain employers refusing to hire female employees 

who might take maternity leave. 
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5 Conclusion 

5.1 There is often incredulity amongst international clients, in particular those 

based in the UK, that there are no Family Friendly Regulations in Jersey. 

These rights are virtually standard across developed nations. 

5.2 We think there is a positive social and business benefit to implementing 

Family Friendly Regulations. There is however a balance to be struck between 

providing sufficient security and protection for employees, whilst ensuring 

that employers are not overburdened or vulnerable to being exploited. 

5.3 We think that the position in relation to small businesses should be 

reconsidered. We suggest considering some partial exemptions or 

qualifications to the Family Friendly Regulations and also whether the 

administrative burden of the Family Friendly Regulations can be reduced. For 

instance small businesses could be exempted from paying for maternity leave 

or keeping a job open, but they could be bound by the other provisions on 

detriment, automatically unfair dismissal and discrimination. 

5.4 There is time for further consideration for the impact of this Amendment prior 

to the implementation of the sex discrimination law as it is not due to be 

implemented until September 2015. It will be key to ensure that the proposed 

sex discrimination law is consistent with the Family Friendly Regulations. The 

recent response to the sex discrimination legislation suggests that there is 

some uncertainty over the difference between the two, and also over how 

maternity/paternity is going to be a protected characteristic. 

5.5 One of the interesting viewpoints that we came across whilst writing this 

report was the benefit of flexibility. Small businesses actually have an 

advantage over big businesses when it comes to the structure of the workforce, 

as they are not normally as regimented. They can therefore adapt their policies 

to fit their business. If the Family Friendly Regulations are approached 

positively and used creatively by employers, then they can be used as a tool to 

retain and support the best staff. 
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Articles that Ogier Legal has identified as requiring further consideration 

 

Article of the 

Amendment 

Current Wording Recommended 

Wording 

Comments 

Part 3A – Flexible 

Working 

   

Dealing with an 

application 

Article 15B(1) 

“may agree the change 

in the terms or 

conditions applied for 

under Article 15A or 

agree different terms 

and conditions of the 

employee’s employment 

to those applied for; “ 

“may agree the change 

in the terms or 

conditions applied for 

under Article 15A, 

agree different terms 

and conditions of the 

employee’s employment 

to those applied for, or 

refuse the application 

so long as one of the 

grounds under 15B(5) 

below is satisfied; and” 

The current wording 

gives the impression 

that an employer can 

only do one of 

2 things – 

(a) agree to the 

employee’s 

proposal, or  

(b) agree to a slightly 

different variation. 

There is no 

express provision 

within this article 

to allow an 

employer to refuse 

an application 

under Article 15A. 

We think that this 

is an unnecessary 

ambiguity. 

Grounds Article 15B(5) “would create a burden 

of additional costs.”  

“would create the 

burden of additional 

costs” 

 

Variation Article 15A Under the current 

wording there is no 

statutory right to allow 

an employer to vary 

any contractual changes 

agreed to under a 

request made under 

Article 15A. Any 

variation would 

become part of the new 

terms and conditions of 

an employee’s contract, 

and so any variation 

could be dealt with 

using customary law 

principles such as 

discussion and consent. 

N/A This could probably be 

dealt with under the 

ACOP issued by JACS, 

which can make 

specific reference to the 

possibility of variation, 

and that employers may 

want to put in place a 

review to ensure that 

the Article 15A 

variation is suitable for 

both parties. 

Part 4 – Minimum 

Wage 

   

Detriment Article 31 Currently detriment is 

not defined in the EJL 

2003, and this has not 

been discussed in the 

few JET cases that have 

This is a point that 

could probably do with 

clarification from JACS 

in the future. 

. 
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Article of the 

Amendment 

Current Wording Recommended 

Wording 

Comments 

dealt with a claim 

under this Article. 

Part 5A – Maternity, 

Adoption and 

Parental Rights 

   

Holiday 

Article 55D(2)(b) 

“(2) An employee 

who is not permitted to 

work under paragraph 

(1), but who would 

normally have been 

required to do so 

during that period 

under her contract of 

employment – 

(b) is entitled, 

during the compulsory 

maternity leave period, 

to the benefit of all of 

the terms and 

conditions of 

employment which 

would have applied if 

she had not been 

absent;”  

We recommend 

considering wording to 

make this point clear. 

We anticipate that 

unless it is made clear 

that maternity leave is 

not the same, and that 

there is a separate 

entitlement. 

Benefits 

Article 55D(2)(c) 

“(2) An employee 

who is not permitted to 

work under paragraph 

(1), but who would 

normally have been 

required to do so 

during that period 

under her contract of 

employment – 

(c) is bound, during 

that period, by any 

obligations arising 

under those terms and 

conditions, subject only 

to the exceptions in this 

Part.” 

We recommend 

reconsidering this as 

there is a potential 

conflict with the 

Forum’s 

recommendation that 

all benefits continue to 

accrue during period of 

maternity leave, 

including employer 

contributions, and the 

current drafting. 22. 

There may also be a 

problem, in that the 

rules of the pension 

scheme may prohibit 

employer contributions 

in the absence of any 

employee contribution. 

This applies equally to 

similar provisions for 

ordinary maternity 

leave 

(Article 55G(1)(b)) and 

adoption leave (by 

virtue of Article 55M). 

Reduction for Social 

Security Maternity 

Allowance – 

Article 55D(5) 

“(5) Any 

remuneration to be 

paid by an employer to 

an employee under 

paragraph (2) shall be 

reduced by any amount 

that the employee 

receives by way of 

short term incapacity 

allowance under 

“Any remuneration to 

be paid by an employer 

to the employee under 

paragraph (2) shall be 

reduced by – 

(a) the amount of the 

maternity allowance 

under Article 22 of the 

Social Security (Jersey) 

We recommend 

altering this so that it is 

clear that the employer 

can reduce the pay by 

the amount of the 

maternity allowance in 

any event, and by any 

sick pay the employee 

actually receives. 
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Article of the 

Amendment 

Current Wording Recommended 

Wording 

Comments 

Article 15 of the Social 

Security (Jersey) Law 

1974, or any maternity 

allowance under 

Article 22 of that Law, 

in respect of the 

compulsory maternity 

leave period.” 

Law 1974, whether the 

employee qualifies for 

the allowance or not; 

or 

(b) any amount that 

the employee receives 

by way of short term 

incapacity allowance 

under Article 15 of that 

Law.” 

Ordinary Maternity 

Leave Article 55E(1)(a) 

“(1) An employee is 

entitled to ordinary 

maternity leave (in 

addition to compulsory 

maternity leave) 

provided that she 

satisfies the following 

conditions – 

(a) no later than the 

end of the 15th week 

before her expected 

week of childbirth, or, 

if that is not reasonably 

practicable, as soon as 

is reasonably 

practicable, she notifies 

her employer of – 

(i) her pregnancy, 

(ii) the expected 

week of childbirth, and  

(iii) the date on 

which she intends her 

ordinary maternity 

leave period to start,” 

There is an inherent 

contradiction in the 

way the law is framed, 

which comes out in the 

Forum’s 

recommendations, and 

this is the way that 

notice of the right to 

take maternity leave, 

adoption leave or 

parental leave is 

notified to employers. 

We think it would be 

better to ensure that 

there is consistency in 

the way these terms are 

meant to work. This 

may mean being clear 

that the qualification 

period is 15 weeks, and 

notice is required to 

become “entitled” for 

FFR leave, or that 

notice is not required 

but will normally be 

expected to be given at 

least 15 weeks before 

the expected week of 

childbirth but that later 

notice does not affect 

an employee’s 

entitlement to leave. 

– Our comments apply 

equally to 

Article 55K(2) and 

Article 55P(2)(c). 

– There is no guidance 

as to how the 

reasonably practicable 

provision will be 

applied in practice.  

– This is an area that 

requires more thought, 

and a consistent 

approach in respect of 

the different FFRs 

being brought into 

force. 

Termination – 

Articles 55F(5), 55L(7) 

& 55Q(3) 

“(5) Where the 

employee’s employment 

terminates after the 

commencement of the 

ordinary maternity 

leave period but before 

the time when (apart 

from this paragraph) 

that period would end, 

the ordinary maternity 

leave period ends at the 

time of the termination 

We think that Articles 

55F(5), 55L(7) and 

55Q(3) would be 

improved by the 

inclusion of the words 

“for whatever reason,” 

e.g. 

“Where the employee’s 

employment terminates 

for whatever reason 

after the 

commencement of the 
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Article of the 

Amendment 

Current Wording Recommended 

Wording 

Comments 

of the employment.” 

“(7) Where the 

employee’s employment 

terminates after the 

commencement of the 

adoption leave period 

but before the time 

when (apart from this 

paragraph) that period 

would end, the period 

ends at the time of the 

termination of the 

employment.” 

“(3) Where the 

employee’s employment 

terminates after the 

commencement of the 

parental leave period 

but before the time 

when (apart from this 

paragraph) that period 

would end, the period 

ends at the time of the 

termination of the 

employment.” 

ordinary maternity 

leave…” 

Work during maternity 

leave – Article 55I 

“(4) Reasonable 

contact from time to 

time between an 

employee and her 

employer which either 

party is entitled to 

make during a 

compulsory maternity 

leave period or 

ordinary maternity 

leave period (for 

example to discuss an 

employee’s return to 

work) – 

(a) shall not 

constitute work; and 

(c) shall not bring 

that period to an end.” 

“(2) For the purposes 

of this Article, any 

work carried out on 

any day shall constitute 

a day’s work”. 

– Section (4) is missing 

a sub-paragraph (b): it 

jumps from (a) to (c) 

– Section (2);the 

drafting at section (2) 

states that any work 

carried out will 

constitute a day’s work. 

This is likely to be 

interpreted consistently 

with the rest of the EJL 

2003 (i.e. Article 16), 

and accordingly an 

employee is entitled to 

be remunerated for a 

day’s work under this 

article. This can be 

remedied by including 

wording that expressly 

confirms that any 

attendance by an 

employee during 

ordinary maternity 

leave is unpaid. 

– Section (1) There is 

no provision to allow 

an employer to refuse 

to allow an employee to 

return, We recommend 
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Article of the 

Amendment 

Current Wording Recommended 

Wording 

Comments 

putting in a control 

provision so that the 

right is not solely at the 

employee’s option, 

such as – 

“(1) an employee 

may, subject to the 

consent of the 

employer, such consent 

not to be unreasonably 

withheld, carry out 

unpaid work for her 

employer during her 

ordinary maternity 

leave period…” 

Right to Return to Work 

– Article 55J 

Article 55J is expressed 

in absolute terms, i.e.” 

she is entitled to return 

to her job”. There is no 

mention here as to what 

happens if the job no 

longer exists. 

We recommend 

drafting a provision 

that means that an 

employee whose fixed 

term contract has 

expired during 

maternity leave is not 

automatically entitled 

to return to work.  

 

Employer’s Right to 

reclaim pay for 

compulsory maternity 

leave – Article 55D(5) 

“(5) Any 

remuneration to be 

paid by an employer to 

an employee under 

paragraph (2) shall be 

reduced by any amount 

that the employee 

receives by way of 

short term incapacity 

allowance under 

Article 15 of the Social 

Security (Jersey) Law 

1974, or any maternity 

allowance under 

Article 22 of that Law, 

in respect of the 

compulsory maternity 

leave period.” 

There is no provision 

within the Amendment 

to allow an employer to 

recoup any monies paid 

under Article 55D(5), 

i.e. contractual pay less 

the maternity 

allowance. 

We recommend 

including an article that 

allows an employer to 

make such a deduction. 

We also recommend 

that the period required 

should be expressly 

stated, to provide 

clarity for employers 

and employees. 

 

Adoption Leave – 

Article 55K(1) 

“(1) An employee is 

entitled to adoption 

leave in respect of a 

child provided the 

employee – 

(a) is the child’s 

adopter; and 

(b) has either 

notified the approved 

adoption society that he 

Article 55K(1) should 

state “An employee is 

entitled to unpaid 

adoption leave in 

respect of a child…”  

We recommend 

including a provision 

that defines “child”, so 

that it expressly 

excludes a foster child, 

step-child, or other 

The Minister’s 

intention was that this 

leave would be unpaid.  

The Minister also 

accepted the Forum’s 

recommendation that 

adoption leave would 

not be available where 

there is an established 

relationship, i.e. in the 

case of a foster or step-



 

Page - 12   

P.109/2014 Com.(2) 
 

Article of the 

Amendment 

Current Wording Recommended 

Wording 

Comments 

or she agrees that the 

child should be placed 

with him or her and has 

agreed the date of 

placement or, in the 

case of an overseas 

adoption, has received 

an official notification; 

and 

(c) has given his or 

her employer notice of 

his or her intention to 

take adoption leave in 

respect of a child, 

specifying – 

(i) the date on 

which the child is 

expected to be placed 

with him or her for 

adoption or, in the case 

of an overseas 

adoption, the date on 

which the child is 

expected to enter 

Jersey, and 

(ii) the date on 

which the employee has 

chosen that his or her 

period of leave should 

begin.” 

child that the employee 

has an established 

relationship with. 

We also recommend 

considering a provision 

to deal with the 

situation where an 

adoption breaks down. 

child (p.12). There is 

no such provision 

within the Amendment. 

Parental Leave – 

Article 55N(2)(a)(ii) 

“(2) The conditions 

referred to in 

paragraph (1) are that 

the employee – 

(a) is  

(ii) married to, the 

civil partner of, or the 

partner of, the child’s 

mother or adopter, but 

not the child’s father or 

adopter; and” 

There is no definition 

of “partner” within 

EJL 2003 or 

Amendment. We 

recommend including a 

definition of “partner” 

in Article 55N so that it 

is clear that there needs 

to be some form of 

long relationship to 

qualify for the right. 

Otherwise the provision 

is open to ambiguity. 

The Forum and the 

Minister both accepted 

the interpretation that a 

partner is someone 

living in an enduring 

relationship with the 

mother, but who is not 

an immediate relative 

(p.11 of the Minister’s 

Response). 

Part 7 – Article 67 – 

Dismissal for Family 

Reasons  

   

Connected With – 

Article 67(1) 

This makes any 

dismissal unfair if it “is 

connected with” one of 

the FFRs.  

We recommend giving 

consideration to the 

way Article 67(1) has 

been drafted, and the 

reasons for including 

the lower test of 

“connected with.” If 

This is a very 

significant departure 

from the rest of the 

protections under Part 7 

EJL 2003. The test of 

“connected with” 

creates a much lower 
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Article of the 

Amendment 

Current Wording Recommended 

Wording 

Comments 

this was not intentional, 

then we suggest 

reverting to the usual 

test of “the reason (or, 

if more than one, the 

principal reason...” 

This would provide 

consistency.  

threshold, and could 

give rise to difficulties 

for employers, who 

would have to show 

that there was no 

connection at all with 

one of the FFRs. This is 

a very difficult hurdle 

to overcome. 

Redundancy – 

Article 67(2) 

“(2) An employee 

who is dismissed shall 

also be regarded for 

the purposes of this 

Part as unfairly 

dismissed if – 

(a) the reason (or, if 

more than one, the 

principal reason) is 

that the employee was 

redundant; 

(b) it is shown that 

the circumstances 

constituting the 

redundancy applied 

equally to one or more 

employees in the same 

undertaking who had 

positions similar to that 

held by the employee 

and who have not been 

dismissed by the 

employer; and 

(c) it is shown that 

the reason (or, if more 

than one, the principal 

reason) for which the 

employee was selected 

for dismissal was a 

reason connected with 

any of the reasons 

referred to in 

paragraph (1)(a), (b), 

(c), (d), (e) or (f).” 

We think consideration 

should be given to 

Article 67(2) at it will 

arguably force 

employers to prioritise 

pregnant employees. 

 

Schedule 1 – 

Calculation of Week’s 

Salary 

Schedule 1 sets out the 

method for calculating 

a week’s salary for the 

purposes of the EJL 

2003. For the purposes 

of the claims in relation 

to ante-natal care or 

compulsory maternity 

leave, the period 

required for a 

This requires 

clarification and further 

amendments to 

schedule 1. 

There is no mechanism 

for calculating an 

employee’s weekly 

salary if they have 

worked for an 

employer for less than 

12 weeks. 
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Article of the 

Amendment 

Current Wording Recommended 

Wording 

Comments 

calculation is reduced 

to 12 weeks. 

Fixed Term 

Contracts/Agency 

Contracts/Zero Hours 

Contracts 

   

Fixed term contracts.  There has been little 

specific drafting for 

fixed term contracts 

We recommend giving 

consideration to 

whether employers 

might, in limited 

circumstances, be able 

to break a fixed-term 

contract. 

– Technically an 

employee also has the 

right to return to the job 

in which she was 

employed prior to her 

maternity leave 

(Article 55J). There is 

no carve-out to say that 

this does not apply to a 

fixed-term contract that 

has expired during the 

period of the 

employee’s ordinary 

maternity leave. 

A person working 

under a fixed term 

contract is classed as an 

employee for the 

purposes of EJL 2003. 

If a person is on a fixed 

term contract and they 

cannot complete the 

contract due to 

pregnancy then 

employer will be forced 

to pay maternity leave, 

and will have to 

arrange further 

temporary cover. This 

is a heavy burden to 

impose on employers. 

Agency Contracts There is also no 

provision to deal with 

agency contracts and 

temporary employees 

provided under those 

contracts. 

This is an area that 

warrants further 

consideration. 

This contrasts starkly to 

the UK where a there 

are number of specific 

protections in place for 

agency contracts. 

Zero-Hours Contracts Workers under a zero-

hours contract will be 

specifically excluded 

from claiming any of 

the FFR as they are not 

classed as employees 

under EJL 2003.  

This is an area that 

warrants further 

consideration. 

There may be a way to 

provide some 

protection under the 

DJL 2013. 
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	5.3 We think that the position in relation to small businesses should be reconsidered. We suggest considering some partial exemptions or qualifications to the Family Friendly Regulations and also whether the administrative burden of the Family Friendl...
	5.4 There is time for further consideration for the impact of this Amendment prior to the implementation of the sex discrimination law as it is not due to be implemented until September 2015. It will be key to ensure that the proposed sex discriminati...
	5.5 One of the interesting viewpoints that we came across whilst writing this report was the benefit of flexibility. Small businesses actually have an advantage over big businesses when it comes to the structure of the workforce, as they are not norma...


