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REPORT

The Waste Management (Jersey) Law 2005 (“the Laméy enacted in order to
enable Jersey to achieve ‘ratified party statugleunthe Basel Convention on the
Control of Transboundary Movements of Hazardoustégand their Disposal (“the
Convention”). This paved the way for the United ¢@dom’s ratification of the
Convention to be extended to Jersey. The Conventasnformally extended to Jersey
by the United Kingdom in 2007.

In addition, the Law brought into effect the Deoisiof the Council of the
Organisation for Economic Co-operation and Develepimon the Control of
Transfrontier Movements of Wastes Destined for Repp Operations (“the OECD
Decision”), which Jersey is obliged to implementeTConvention obliges parties to
take measures to ensure the environmentally soamégement of hazardous or other
wastes and the Law creates a regulatory licenséggme for waste management
activities within Jersey.

The Law came fully into force in 2007 and its ongpimplementation since this time
has raised a particular difficulty relating to apations for waste management
licences where the applicant for the licence isthetltandowner.

Article 26(3) of the Law currently requires an dpation for a waste management
licence to be accompanied by the written undertakiiithe landowner in a form that
is legally binding on the owner and the owner’'scassors in title to allow the

applicant to carry out such future works on thedlas the Minister may under the
Law require the applicant to carry out, for the idance of pollution arising from the

activity to which the licence relates or for thetection of the environment.

None of the applications for licences received froom-landowners since 2007 have
satisfied the Article 26(3) requirement to provadinding written undertaking. One
difficulty is that the nature of Jersey’s propetaww would probably require the
passing of contracts before the Royal Court in otdebind the landowner and his
successors, and even then there is no guarantea tmmtractual undertaking of this
kind would be binding on the landowners’ successéusother difficulty is the
potential unknown timescale of the undertaking #redconsequential burden that an
undertaking for an indeterminate period would dttecthe land. A feature of Jersey
property law is that there is a presumption in tavof the freedom of land from
excessive burdens.
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It has therefore become evident that Article 2@{8)he Law is impractical because
applicants are faced with not being able to complth its requirements, which

consequently raises a significant barrier to thaisfér's ability to grant licences in

accordance with the Law, as required by Articlel2@). If licences cannot be issued,
the environment may be at risk, since the regwatmmol designed to drive

environmental best practice at waste managemaeas# isitnot in place. This situation
effectively means that Jersey is unable to compth ws general obligations under
the Convention to implement measures (i.e. an @fecegulatory framework) that

ensure the environmentally sound management ofthazs or other wastes.

It is essential therefore that the Law is amendeovercome this so that licences can
be issued lawfully and to comply with Jersey’s gations under the Convention.

The Law already adequately provides other measurggevent and minimise the
negative effects of waste management activitiegsé&hinclude the licensing regime
itself, which requires a waste management licenwebd in force and licence
conditions to be complied with (Article 23), as ivak enforcement provisions for
co-operation by owners and others (Article 86), viion of information about

potential pollution (Article 88), control of poteak pollution (Article 89) and remedial

action by the polluter (Article 90).

The proposed amendments to Article 26 thereforeoventhe written undertaking
requirement and clarify what evidence is requieédcompany an application for a
waste management licence:

* evidence of grant of planning permission or evigeofcontinuous use of the
land and

» evidence that the applicant has the landowner’saairto occupy the land for
the purposes of carrying out the waste managencgnitis,

will constitute evidence of the lawful use of tlaadl.

Article 28 concerns conditions of licences and neféo the requirements of
Article 26(3). Article 28 therefore requires congenqtial amendment.

There are a number of other amendments which asieatiée to keep the Law up to
date with the European legislation to which it refeThe Law includes reference to
the European Regulation 259/93 on the shipmentgaste and the European Council
Directive 75/442/EEC on waste, both of which hagerbrepealed.

Article 62(3) and Schedule 8, paragraph 6(2) retstiie period for which consent to a
transboundary shipment can be given to 12 months.pfoposed amendment to these
parts of the Law will enable the Minister to extetite period of consent on
movements of waste from 12 months up to a maximarog of 3 years. This brings
the Law into line with the OECD decision which iscorporated into the Waste
Shipment Regulation (EC) No. 1013/2006. It is disionary and subject to the
consent of the other competent authorities conckiiree the jurisdictions of import or
export.

Financial and manpower implications

The Regulations will allow licences to be issued #&me annual subsistence fees for
licences collected. This will contribute to the Remental budget.

The Regulations will be implemented without any rajea to the current manpower
levels.
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Explanatory Note

These Regulations amend the Waste Management yJ&@me& 2005 (the “principal
Law” as defined in Regulation 1) and give effectttee following international
agreements and instruments —

. the Decision of the Council for the Organisatiar £conomic Co-
operation and Development (the “OECD Decision”36th March 1992
concerning the control of transfrontier movemeritsvaste destined for
recovery operations (Decision C(92) 39/Final andsex by Decision
C(2001) 107/Final);

. the Basel Convention on the Control of Transbounddovements of
Hazardous Wastes and their Disposal (the “BaseVé€ion”); and

. Council Regulation (EC) No. 1013/2006 of 14th JAAB6 on shipments
of waste (the “European Community Regulation”),

which relate to the control of waste pollution ahd regulation of the transboundary
movements of wastes, and which are applicable binaling on Jersey.

Regulations 2 and 6 update certain references to European Communéggslation
contained in Article 1 (interpretation) of, and 8dhle 8 (Control procedures for the
movement of waste) to the principal Law.

Regulations 5 and6 amend Article 62 (multiple consignments) of, arch&lule 8 to
the principal Law to enable the waste managementiator to pre-authorize multiple
transboundary consignments of waste for a periadarke than 12 months subject to a
maximum period of 3 years. The effect of these atmamts is to align the principal
Law with the maximum 3 year pre-consent period ghed in the OECD Decision
which is also incorporated in the European CommyuRégulation.

Part 3 of the principal Law establishes the reguatframework for waste
management within Jersey and gives effect in pdaicto Article 4(2) of the Basel
Convention which sets out certain general obligetioon the parties to the
Convention, regarding the environmentally sound agament of hazardous or other
wastes within their territories.

Regulations 3, 4 and 7 respectively amend Article 26 (applications inpexs of
licences) and Article 28 (conditions of licence) Part 3 of, and Schedule 11
(operations by Minister for Planning and Environm)eo the principal Law. These
amendments provide for changes to Jersey’s regulataste management regime in
order to secure compliance with the Basel Convariiio—

. clarifying that an applicant for a waste managamience (or a
certificate where the Minister is acting as a wagierator) must produce
evidence of grant of planning permission or evigeot continuous use
of the land, for the purposes of carrying out coligd waste activities;
and

. replacing the requirement (in Article 26(3) and rggraph 6 of
Schedule 11) for an applicant (or the Minister) dbtain a binding
undertaking from a landowner and any successorditle with a
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requirement that an applicant (or the Minister)duwe evidence that he
or she has the land owner’s consent to occupyatie flor the purposes of
carrying out controlled waste activities.

Regulation 8 provides for the coming into force of these Retoies.
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Draft Waste Management (Amendment) (Jersey)
Regulations 201- Arrangement

DRAFT WASTE MANAGEMENT (AMENDMENT)
(JERSEY) REGULATIONS 201-
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Draft Waste Management (Amendment) (Jersey)
Regulations 201- Regulation 1

Jersey

DRAFT WASTE MANAGEMENT (AMENDMENT)
(JERSEY) REGULATIONS 201-

Made [date to be inserted]

Coming into force [date to be inserted]

THE STATES, in pursuance of Articles 107, 108 and 110 of Waste
Management (Jersey) Law 200Bave made the following Regulations —

1 I nter pretation

In these Regulations, “principal Law” means the Wadanagement (Jersey)
Law 2005.

2 Article 1 amended
In Article 1(1) of the principal Law —

(@) for the definition of “European Community Regtibn” there is
substituted the following definition —

“‘European Community Regulation’ means Regulati¢C)
No. 1013/2006 of the European Parliament and ofCbencil of
14th June 2006 on shipments of waste (O.J. No.O.. 12.7.2006,
p.1);"; and

(b) after the definition of “waste” there is instthe following definition —

“‘Waste Framework Directive’ means Directive 2088EC of
the European Parliament and of the Council of 19th
November 2008 on waste and repealing certain Diect(text
with EEA relevance) (O.J. No. L 312, 22.11.2008) .

3 Article 26 amended
In Article 26 of the principal Law —
(a) for paragraph (2), there is substituted thievahg paragraph —
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Draft Waste Management (Amendment) (Jei
Regulation 4 Regulation201-

“(2) Where the applicant for the grant of a wastnagement licence is
the owner of the land to which the application teda the
application shall be accompanied by evidence —

(@) that the applicant has been granted plannimgipsion
(where required) in respect of the land, for theppses of
the activity to which the application relates; or

(b) that the activity to which the application ftels has been
continuously carried out on the land prior to 1giriA1965
and has continued to be carried on (without a Preaice
that date.”;

(b) for paragraph (3), there is substituted thkefaihg paragraph —

“(3) Where the applicant for the grant of a wastnagement licence is
not the owner of the land to which the applicatiahates, the
application shall be accompanied by evidence —

(@) of planning permission (where required) or ohtinuous
use as specified in paragraph (2)(b); and
(b) that the applicant has the land owner’s consentcupy the

land for the purposes of the activity to which #pglication
relates.”;

(c) in paragraph (4)(b), there is omitted the wondndertaking”; and
(d) after paragraph (5), there is added the folhgwaragraph —

“(6) The expression “planning permission” has theamng given in
Article 1 of the Planning and Building (Jersey) La@02.".

4 Article 28 amended

For Article 28(1) of the principal Law, there arebstituted the following
paragraphs —

“(1) It is a condition of every waste managememerice that the
licensee must not carry on the activity to which licence relates
on any land that he or she may not for the timad&wfully use
for that purpose.

(1A) The evidence specified in Article 26(2)(b) @)(b) shall be taken
to constitute evidence of lawful use for the pugsosof
paragraph (1).".

5 Article 62 amended
In Article 62 of the principal Law —

(@) in paragraph (3), for the words “The period wiich” there are
substituted the words “Subject to paragraph (3hAg, period to which”;
and

(b) after paragraph (3) there is inserted the ¥alhgy paragraph —

“(3A) The period referred to in paragraph (3) maghwthe Minister’s
agreement be extended to a period not exceedirg3 yprovided
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Draft Waste Management (Amendment) (Jersey)
Regulations 201- Regulation 6

that each other competent authority concerned agreée same
period of extension not exceeding 3 years.”.

6 Schedule 8 amended
In Schedule 8 to the principal Law —
(@) in the Introduction, for paragraph 6(2)(a) theis substituted the
following sub-paragraph —
“(a8) if the consent or agreement to proceed isrgivenriting —
() the period of 12 months, or

(i) such other period not exceeding 3 years as by
agreed by the Minister and any other competent
authority concerned,

following the date on which the competent authormty
import has acknowledged receipt of its copy of the
consignment note; or”;

(b) in Part2, for paragraph 5(d) there is subsduthe following sub-
paragraph —

“(d) if, in the case of a movement for disposale tMinister
considers that he or she should object to the mewéenm
order to implement any of the principles of proxymi
priority for recovery and self-sufficiency to whidtticle 11
of the European Community Regulation refers, in
accordance with the Waste Framework Directive; an

(c) in Part3, for paragraph 5(e) there is substituthe following sub-
paragraph —

“(e) if, in the case of a movement for disposak tkinister
considers that he or she should object to the mewéenm
order to implement any of the principles of proxymi
priority for recovery and self-sufficiency to whidrticle 11
of the European Community Regulation refers, in
accordance with the Waste Framework Directive;”.

7 Schedule 11 amended

In Schedule 11 to the principal Law, for paragréfl) there are substituted the
following sub-paragraphs —

“(1) It is a condition of every waste managementtifieate that the
Minister shall not carry on the activity to whichet certificate
relates on any land that the Minister may not lalyfuse for that
purpose.

(1A) The evidence specified in Article 26(2)(b) &3d(b) shall be taken
to constitute evidence of lawful use for the pugmof sub-
paragraph (1), and the references to “applicanfriticle 26(2)(b)
and (3)(b) shall be taken to be a reference tavimster for the
purposes of a waste management certificate.”.

States 53 Page - 11
of Jersey P.57/2012



Draft Waste Management (Amendment) (Jei
Regulation 8 Regulation201-

8 Citation and commencement

These Regulations may be cited as the Waste Mamage(dmendment)
(Jersey) Regulations 201- and shall come into f@érdays after they are made.
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Draft Waste Management (Amendment) (Jersey)

Regulations 201- Endnotes
! chapter 22.950
2 chapter 22.950
3 chapter 22.550
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