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DRAFT ADVOCATESAND SOLICITORS
(AMENDMENT No. 5) (JERSEY) LAW 201-

European Convention on Human Rights

In accordance with the provisions of Article 16tbé Human Rights (Jersey) Law
2000 the Chief Minister has made the followingestagnt —

In the view of the Chief Minister the provisionstbke Draft Advocates and Solicitors
(Amendment No. 5) (Jersey) Law 201- are compatliie the Convention Rights.

(Signed)Senator T.A. Le Sueur
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REPORT

Introductory

This projet de loiwould amend the Advocates and Solicitors (Jerseyy 1997 with
regard to 3 matters —

1.2

1.3

1.4

15

the first relates to certain nationality and citighip requirements for
candidates for admission to the Jersey Bar or salieitor (€crivain) of the
Royal Court;

the second relates to the calculation of periodentsgy candidates in
advocates’ or solicitors’ offices outside Jersawd a

the third relates to the fixing of dates for theldiwg of qualifying
examinations.

Nationality/Citizenship requirement

The existing Law imposes various requirememtpérsons seeking to qualify
as an advocate or solicitor of the Royal Court.r&€hare stringent academic,
educational and vocational training requirementisiuiding a requirement to
have been employed for given periods in an advicatea solicitor’'s office
or in the Law Officers’ Department or the Judidgeffe.

In addition to the educational and vocatioraihing requirements, the Royal
Court must be satisfied in all cases that the datdiis a fit and proper
person.

Superimposed upon the above requirements ia yetther requirement that
the candidate is either —

* a Commonwealth citizen or a citizen of the Europdaion (a ‘qualifying
citizen’); or

* a national of an EFTA State which is a party to Bugopean Economic
Area Agreement (a ‘qualifying national’).

Originally a candidate had to be a British 8abjThis stemmed from —

0] the Loi (1860) sur I'ouverture du Barreaun relation to advocates,
and

(ii) the Loi (1867)sur le mode de nominatiatesEcrivainsin relation to
solicitors,

each of which required the prospective lawyer tabejet Britannique.

The Legislation Advisory Panel was recentlyealsto review this area of the
Law. The Panel noted that, under the existing Laaperson who —

0] satisfied all the academic, educational and atwooal training
requirements; and

(ii) was accepted as a fit and proper person utdekaw,
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1.6

1.7

1.8

1.9

1.10

1.11

might still be prevented from applying to be adedtty the Royal Court as
an advocate or solicitor if he or she failed to trike citizenship or nationality
test. Thus, for example, a Swiss national would mett the test and, even
though he or she might be able to demonstrate ¢ng lvest academic and
professional ability and be accepted without qoestas a fit and proper
person, he or she would be disqualified even frgmplyang to sit the
qualifying examinations.

This struck the Panel as unfair, whether thedickate was of Swiss, or any
other, nationality. However, before recommendingaarendment of the Law,
the Panel wished to know what the position waghejurisdictions.

In the United Kingdom, the Act of Settlemen0Q@had provided that: .. no

Person born out of the Kingdoms of England Scotlandreland or the

Dominions thereunto belonging . . . shall be capat® be of the Privy
Councill or a Member of either House of Parliamento enjoy any Office or
Place of Trust either Civill or Military or to havany Grant of Lands
Tenements or Hereditaments from the Crown to hintgeto any other or
others in Trust for hirh

This had the effect of barring foreigners frahe legal profession, but
legslation in the 20th Century steadily disappiiedo, e.g.section 29 of the

Solicitors Act 1974 provided that:Nbthing in section 3 of the Act of
Settlement (which provides among other things #tians are incapable of

enjoying certain offices or places of trust) shb# taken to disqualify a
person from becoming or practising as a solicitbttee Supreme Court or of
the Supreme Court of Northern Irelahd

Section 42 of the Courts Act 2003 extended phisciple to other offices in
the judiciary by providing that nothing in secti8rof the Act of Settlement
invalidated ‘any appointment, whether made before or after thesing of
this Act, of a justice of the pedce

The Panel also took account of the caseénofrewsv. Law Society of British
Columbia [1989] 1 S.C.R. 143 in which the Supreme Court Gdnada

considered whether the Canadian citizenship reqpane for admission to the
Bar of British Columbia had infringed the equalitights guaranteed by
s. 15(1) of theCanadian Charter of Rights and Freedomsd, if it had,

whether that infringement was justified. The Supredourt found that —

“While certain state activities may, for both syriiband practical
reasons, be confined to those who are full membemur political
society, such restriction should not apply to thgal profession as a
whole. The practice of law is primarily a privateofession. A lawyer
working for a private client does not play a rofethe administration
of justice requiring citizenship. Ordinary lawyesse not privy to
government information and there are rules to restawyers from
obtaining confidential governmental information. €lth situation
differs from those involved in government policyking or
administration”

The Court held that the Canadian citizensbguirement for admission to the
Bar of British Columbia infringed the equality righguaranteed by the
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1.12

1.13

1.14

1.15

1.16

Canadian Charter of Rights and Freedoaml that such infringement was not
justified.

In relation to the European Union, researdficated that the following
countries had either relaxed or abolished altogethay nationality
requirement: Belgium, Denmark, Finland, France,n@aty, Iceland, Italy,
Luxembourg, Spain and Sweden.

Further, it was ascertained that the Austighisovinces of Queensland, New
South Wales, Western Australia and Victoria doneoder access to the legal
profession subject to any nationality requirement.

The Panel also had the benefit of the follgwirew expressed by the Jersey
Law Society, namely, that it". generally felt no concern as to widening the
provisions of the Law in respect of the requirdizenship or nationality to sit
the examinations or to be sworn as an advocateoticitor. Generally, [the
Law Society] took the view that if a person had #wucational and
professional qualifications required, had passe@ thppropriate Jersey
examinations and discharged the residency and ...eriqe tests,
nationality was to all intents and purposes irrgat”

The Legislation Advisory Panel, having takée tadvice of the Attorney
General, arrived at the same conclusion, and deéddeecommend to the
Chief Minister that the existing Law be amendedremove this apparent
unfairness.

Therefore, this draft Law, if passed by thate&3t, will delete those provisions
of the principal Law relating to ‘a qualifying @gn’ and ‘a qualifying
national’. Those provisions are —

» Article 1(2) (.e. the definition of ‘qualifying citizen’ and ‘qualfng
national’)

* Atrticle 3(1)(a) (in relation to advocates)
e Article 4(1)(a) (in relation to solicitors) and

* Atrticle 5(1)(b) (in relation to applications to skaminations).

Period of employment outside Jersey

2.1

2.2

Article 3(2)(b) of the principal Law requiregparson seeking admission as an
advocate to show that he or she has, in the 3 yeefere applying for
admission, been employed for at least 2 years Jeraey lawyer's officé.
This period of 2 years can be made up partly oetspent employed in an
advocate’s or a solicitor’s officeutsideJersey (Article 3(4)). But the Law is
so worded that, if the person concerned has spewt rthan 6 months
employed in an officeutsideJersey, then the whole period of employment
outside Jersey will not count towards the total2ofears required under
Article 3(2)(b).

This means that if the period of employmentisay — London exceeds
6 months, none of the time spent in the Londorceftian be counted. There
IS general agreement that this provision operaa¢iser illogically at the

!i.e. in an advocate’s or solicitor’s office in Jersmyin the Law Officers’ Department or in the
Judicial Greffe.
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moment. The purpose of the draft Law is to amentitker3 of the principal
Law so that, at any rate, 6 months of the timepgmsis able to be counted.

2.3 Articles 4(2)(c) and 4(4) of the principal Lamake corresponding provision
in the case of candidates for admission as a wwliof the Royal Court; and
the draft Law would amend Article 4 to the sameeffor solicitors.

Holding of examinations

3.1 Article 6(2) of the principal Law provides, iialation to both advocates’ and
solicitors’ qualifying examinations, that —

“... the qualifying examination shall be held twiceath year, in the
months of April and October or in such other mondssmay be
specified [by Rules of Codft and shall not commence before the
15th day of the month in question

3.2 This Article is very prescriptive. It makesnipossible for Rules of Court to
specifye.g.that the examinations will take plaoace a year in June and July,
with the opportunity only for re-sits in Septemb&uch a modest change
would require an amendment of the Law, passed &éysthtes and sanctioned
by Her Majesty in Council.

3.3 The purpose of the draft Law is to provide méexibility by amending
Article 6(2) to require that “..the qualifying examination shall be held one or
more times in each year, in one or more specifiedths (i.e. specified by
Rules of Court).

There are no financial or manpower implications foe States arising from the
adoption of this Draft Law.

European Convention on Human Rights

Article 16 of the Human Rights (Jersey) Law 200§uiees the Minister in charge of a
Projet de Loi to make a statement about the coiipgtiof the provisions of the
Projet with the Convention rights (as defined byide 1 of the Law). On 22nd March
2010 the Chief Minister made the following statemeefore Second Reading of this
Projet in the States Assembly —

In the view of the Chief Minister the provisionstbke Draft Advocates and Solicitors
(Amendment No. 5) (Jersey) Law 201- are compatilile the Convention Rights.

? Rules of Court are made by the Superior NumbéneRoyal Court.
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Explanatory Note

These amendments would —

(@

(b)

(©)

remove the requirement as to nationality deefitship for admission to
the Bar or as a solicitor;

make it clear that in the event that more tBanonths of Jersey legal
experience is gained in an office outside Jerdmgt, tan be counted as
6 months’ qualifying experience for admission te Bar or as a solicitor;
and

require the holding (subject to demand) of awemore qualifying
examinations each year instead of always requitiegholding (subject
to demand) of two such examinations.

Page - 8

Y=
States &

P.34/2010 of Jersey



Draft Advocates and Solicitors (Amendment No. &r¢ay)
Law 201- Arrangement

DRAFT ADVOCATESAND SOLICITORS
(AMENDMENT No. 5) (JERSEY) LAW 201-

Arrangement

Article

1 11T g 0] £=] 7= 1o ) o 11

2 YN Lo (ST A= T 0 1= o To [T [T 11

3 ATLICIE 3 AMENAEA ...t ettt e e e eenas 11

4 ATLICIE 4 AMENAEA .. .o ettt e e enas 12

5 YN Lo (SRS TR= 1 1 1=] Lo [T [ 12

6 YN Lo (S I= T =] Lo [T [T 12

7 Citation and COMMENCEMENT .. ....vee ittt e e e e e e reenes 12
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Draft Advocates and Solicitors (Amendment No. &r¢ay)
Law 201- Article 1

Jersey

DRAFT ADVOCATESAND SOLICITORS
(AMENDMENT No. 5) (JERSEY) LAW 201-

A LAW to amend further the Advocates and Solicitorss@ygrLaw 1997.

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [deddoe inserted]
Registered by the Royal Court [date to be inserted)]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 I nter pretation

In this Law “principal Law” means the Advocates aBalicitors (Jersey)
Law 1997.

2 Article 1 amended
Article 1(2) of the principal Law shall be repealed

3 Article 3 amended
In Article 3 of the principal Law —
(a) paragraph (1)(a) shall be repealed;
(b) the following paragraphs shall be substitutadpfaragraph (4) —

“(4) For the purpose of paragraph (2)(b), employnhieran advocate’s
or solicitor’s office outside Jersey may be takemé employment
in a relevant office if the advocate or solicit@rtifies that during
the period of the person’s employment in the oftlue person was
engaged predominantly in matters of Jersey law.

(5) If the total period of employment that is in affice or offices
outside Jersey, and taken to be employment ineaxast office by
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Draft Advocates and Solicitors (Amendment Sp(Jersey
Article 4 Law 20%

virtue of paragraph (4), exceeds 6 months, it dmalfeckoned for
the purpose of paragraph (2)(b) as only 6 months.”.

4 Article4 amended
In Article 4 of the principal Law —
(a) paragraph (1)(a) shall be repealed;
(b) the following paragraphs shall be substitutadofaragraph (4) —

“(4) For the purpose of paragraph (2)(c) or (3)@nployment in an
advocate’s or solicitor’s office outside Jersey niaytaken to be
employment in a relevant office if the advocatedlicitor certifies
that during the period of the person’s employmarthe office the
person was engaged predominantly in matters oy émsv.

(4A) If the total period of employment that is im affice or offices
outside Jersey, and taken to be employment inexaet office by
virtue of paragraph (4), exceeds 6 months, it ghalfeckoned for
the purpose of paragraph (2)(c) or (3)(b) as ontyofiths.”.

5 Article5 amended

In Article 5 of the principal Law for paragraph (here shall be substituted the
following paragraph —

“(1) No person may apply to sit the qualifying exaation unless —
(@) the person has attained the age of 21 yeadls; an

(b) the person fulfils the specified educationajuieement (if
any).”.

6 Article 6 amended

The following paragraph shall be substituted fotidde 6(2) of the principal
Law —

“(2) Subject to paragraph (3), the qualifying exaation shall be held
one or more times in each year, in one or moreifspecnonths.”.

7 Citation and commencement

This Law may be cited as the Advocates and Sofgi{dmendment No. 5)
(Jersey) Law 201- and shall come into force on Ttte day following its
registration.
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Draft Advocates and Solicitors (Amendment No. &rgay)

Law 201- Endnotes
. chapter 07.070
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