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DRAFT EMPLOYMENT OF STATES OF JERSEY
EMPLOYEES (AMENDMENT No. 6) (JERSEY)
REGULATIONS 201-

REPORT

1. Provisions of the Employment of States of JerSeyployees (Jersey) Law
2005 stipulate the conditions under which publicplaypees may stand for
election as a Member of the States.

2. The Law stipulates that employees are eitheigitdé” to participate in
political activities, including seeking election tbe States Assembly, or
“ineligible”. This depends on the nature of theiosts. (For example,
employees whose duties are essentially operatayeajenerally deemed to be
“eligible”, and employees whose duties are essgnstrategic are generally
deemed to be “ineligible”.)

3. The Law provides that a “politically eligible’mployee should take leave of
absence whilst campaigning to become a States Mefwéch will become
unpaid if any outstanding annual leave or time iofflieu of approved
overtime has run out), and that, if he/she is st&fakin being elected, he/she
should no longer be a States employee from thédtyre he/she is sworn-in.

4. The Law also provides that, where a “politicaligible” employee fails to be
elected to the States Assembly, and does not retunork on an agreed date
without good reason, he/she will be deemed to hasigned with effect from
7 days after the election results are declared.

5. The Law also provides that, where a “politicatigligible” employee decides
to stand for election to the States Assembly, leefsiiequired to resign from
the date he/she is nominated as an election caedidatarts campaigning. In
making this decision, the States were of the vieat public employees who
assist in the development of policy and strategpukh not also be
campaigning to become a States Member, and woelgftire have to leave
public employment.

6. Confusion had been experienced concerning thdementation of clauses
which require “politically eligible” employees tesign their post if elected to
the States or not returning to work, without goedson, on an agreed date in
the event of failing to be elected. Clarificatioa also required where
“politically ineligible” employees are required tesign once nominated as
candidates for election. “Resignation” normally Irep that notice will be
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10.

given and worked (or payment made in lieu), whetkasntention of the Law
was that, in these circumstances, the contractnglayment was to be
terminated forthwith. In particular, nobody shoblel on the public employee
payroll and be a States Member at the same tinteclés 37(6) and 41(2) of
the Law do make the “resignation” automatic and edrate in the scenarios
of the politically ineligible employee and the unseassful politically eligible

employee; but those provisions do not expresslyyajopthe situation of the
successful politically eligible employee coveredAicle 37(1).

Hence, the States Employment Board (SEB) is quiog that the Law be
amended by removing references to “resignation” eeplacing them with
references to “termination” in order to clarify ththe question of notice or
payment in lieu of notice cannot arise again iruriet This will also apply
expressly in all 3 scenarios described in the prevparagraph.

Further, the SEB is concerned that a “politicaligible” employee, who is
successful in being elected to the States and whosgact is terminated
when sworn-in as a States Member, might receiveatary between the day
of his/her successful election and the swearingHence, the Board is
proposing that the Law be further amended to gsarth employees paid
leave of absence from the day after the electiotil tire day before the
swearing-in.

Under current arrangements provided for in the Lthe “politically eligible”
employee who is unsuccessful in being elected édcStiates remains on leave
of absence (which will have become unpaid if antgtanding annual leave or
time off in lieu of approved overtime has run o) can return to work (and
so be paid) at any agreed date during 4 weeks thigeelection results are
announced. The effect of this is preserved in theradiments, to ensure this
category of “politically eligible” employee alsomains able to avoid losing
pay after the election.

In conclusion, the SEB is asking the Stateapjorove the draft amendments
to the Law which would achieve the following —

(a) clarify that a “politically ineligible” employss contract of
employment is terminated as soon as he/she is abeairto stand for
election;

(b) ensure that a “politically eligible” employeehw is successful in
being elected to the States has his/her contrawirtated on the day
before being sworn-in as a States Member;

(©) clarify that a “politically eligible” employe&ho is unsuccessful in
being elected to the States has his/her contractirtated without
notice if they fail to return to work, without goagason, on the
agreed date;

(d) grant to a “politically eligible” employee whsucceeds in being
elected, paid leave of absence from the day afeeelection until the
day before swearing-in.
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Financial and manpower implications

It is very difficult to estimate the financial amsanpower implications of these draft
Regulations, as this will depend on how many prdity eligible States employees
both stand for election to the States and are ssfidein being elected in the future.
Any such implications are, however, expected texieemely small indeed.
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Explanatory Note

These Regulations amend the Employment of Statekeisey Employees (Jersey)
Law 2005, to clarify the position where employmeoit politically eligible or
ineligible States’ employees is terminated in catio@ with elections. In this note
“eligible employee” is used for a politically elide States’ employee, and “ineligible
employee” for a politically ineligible States’ erogke.

The clarification is achieved principally by remogi references to “resignation”
where that takes place by operation of law, pdeity in Articles 37 and 41, and

replacing them with references to “termination”.sR@ation is normally by notice,

leading to potential confusion in this context bedw the date on which notice is
given and the date, normally later, on which emplegit terminates on expiry of a
notice period. Resignation is also normally an rtimal termination of the

employment by the employee, whereas in these ¢hsetermination is imposed by
the Law whenever certain events occur. The casesad remain —

(@) an eligible employee being elected (Article1dYi(

(b) an eligible employee not returning to work aftailing to be elected
(Articles 37(2) and (5), which become Articles 33)((5) and (6)); and

(c) anineligible employee starting to campaignéiaction (Article 41(1)).

Regulation 1 defines the Employment of States of Jersey Employé€lersey)
Law 2005 as the “principal Law”.

Regulation 2 amends Article 36 of the principal Law, as a resdilthe changes to
Articles 37 and 41. Article 36 will continue to rge an eligible employee to take
leave after being publicly nominated for electidheée amendments do not affect
Article 36(2A), under which this leave is unpaidasgs accrued annual or other leave
is used, subject to the new Article 37(1)(a) prongdfor conversion to paid leave).
Articles 36(2)(a) and (b) will continue to set theint at which that leave ends, which
is either when the employee returns to work aftélingy to be elected or when the
employment terminates (which the current provisit@scribes as resignation). The
amendment’s main effect is that a reference tgnesion is replaced by an equivalent
reference to termination. The amendment also replaa cross-reference to
Article 37(3), so that it refers instead to the nArticle 37A(4) which replaces the
current Article 37(3).

Regulation 3 substitutes new Articles 37 and 37A for the currArticle 37 of the
principal Law. The Articles continue to provide fibie effect of the election result on
an eligible employee, which continues to be thapleyment ends on the day before
swearing in of a successful candidate, whereasancgessful candidate can return to
work or their employment will end. The division ant2 Articles clarifies the
distinction between cases where the employee is pot successful in the election.
The overall effect of the amendments is to refetetmination of the employment,
instead of using the current artificial conceptaaleemed resignation, and so to avoid
potential confusion about when the employment teates (and what happens if the
employment would otherwise end sooner).

The new Article 37 replaces the current Articleld7where the eligible employee is
elected, to provide for paid leave and for termorabf the employment.
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The new Article 37(1)(a) provides that any unpaavie granted under Article 36(2A)
becomes paid leave from the day after the annoueceai the election result.

In the current Article 37(1) there are 2 referenmesesignation, which might appear
to refer to the point at which the employee givetioe (rather than the later point at
which it takes effect). Instead the new Article B(l) clarifies that the employment
terminates (automatically and with immediate effext the day before the person is
sworn in to their newly elected office.

The new Article 37(2) clarifies the effect of tharent Article 37(6) and ensures it
applies to termination under Article 37(1)(b). Ti@nt is that the termination is really
neither a resignation by the employee nor a disghisg the employer (and so cannot
be unfair dismissal or redundancy for the purpofehe Employment (Jersey)
Law 2003). Instead it is a statutory result of #lection, which overrides other
statutory or contractual provisions, in particutaose that require a notice period for
termination, such as Articles 56(1) and (2) of Bmployment (Jersey) Law 2003. The
new Article 37(2)(b)(ii) replaces the current pswiin Article 37(1) “unless he or she
has earlier resigned”, because that might appeangdly the employee can give notice
of resignation before the swearing in, with theicetperiod running out after the
swearing in, which would effectively prolong the @loyment and defeat the object of
ensuring the person ceases to be an employee lib&yrdbecome a member. Instead
the new Article 37(2)(b)(ii) clarifies the intentidhat the automatic termination (prior
to swearing in) will only apply if the employmenasinot already terminated in any
other way, and that no other action will prolong tbmployment beyond the day
before the swearing in. These provisions applyetmination of employment of an
eligible employee after a successful election. Tprove consistency this same
formula is then also applied to termination afteruasuccessful election attempt by an
eligible employee (see new Article 37A(7) belowpdato termination when an
ineligible employee starts campaigning (see neuwclkerdt1(2) below).

The new Article 37A replaces the current Articl@¢2) to (8), where an eligible
employee is not elected (see new Article 37A(1he Effect of the current provisions,
unaltered by these amendments, is that the unsfatetigible employee can follow
a procedure to return to work, but otherwise tleanployment will terminate. Again
references to resignation may cause confusion, thag have been replaced by
references to termination.

The new Atrticle 37A(2) defines relevant date (7<after announcement of election
results) and relevant Chief Officer, so that thés@ot have to be repeated.

The new Article 37A(3) pulls together the effectstbe current Articles 37(2)(a)
and (6)(a), recast as termination rather than mesign, where the employee positively
notifies the Chief Officer of an intention not teturn to work. The result is still that
the employment terminates immediately that noftifarais given.

The new Articles 37A(4) and (6) deal with the cageere the employee positively
notifies the Chief Officer of an intention to ratuto work. They pull together the
effects of the current Articles 37(2)(b), (3), (4§) and (8). The effect is still that the
employee can return to work in the same post, byt ib they agree a date with their
Chief Officer (the date can still be any time withl weeks after election results are
announced) and then do actually return on that @atgject to any reasonable excuse).
As under the current Article 37(8), the States Eyplent Board can still terminate
employment, despite the right to return to workhé employee (while employed) has
engaged in misconduct described in Article 34(8)nfoderate comment on States’
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policies, personal attacks on States members, hiticab use of information only
obtained through work).

The new Article 37A(5) pulls together the effecté the current Articles 37(5)
and (6)(b), where the employee fails to indicatghaice either way within the 7 days
allowed (or fails to return after choosing to d9g,sagain recast as termination rather
than resignation, and taking effect when the 7 dags out.

The new Article 37A(7) ensures the termination hiese cases is a statutory result
(rather than either a resignation or a dismissablah), which overrides other statutory
or contractual provisions (particularly as to netmeriods). It does so by applying the
same principles as the new Article 37(2) (whichrifiss the effect of the current
Article 37(6), and is also applied by the new Adid1(3) for consistency).

Regulation 4 amends Article 39 of the principal Law (on polticbhehaviour by
ineligible employees) to refer to termination undeticle 41, instead of resignation,
to fit with the amendments to Article 41 (see bélow

Regulation 5 similarly amends Article 40 of the principal Law ttefer to termination
under Article 41, instead of resignation, to fithvthe amendments to Article 41 (see
below).

Regulation 6 substitutes Article 41 of the principal Law. Aféell continues to
provide for the ending of the employment of an igible employee who starts to
campaign (or is nominated). The main thrust of #mendment is to refer to
termination of the employment, instead of using therent artificial concept of a
deemed resignation, and so to avoid potential cimfiuabout when the employment
terminates. The employment still terminates withootice on the nomination or the
start of campaigning (whichever happens first). Bie amendment now links this
back to the timing of the “relevant election pefiad Article 39, instead of repeating
the whole formula. The replacement paragraph (3jticoes to ensure that the
termination is immediate (without needing notida); also ensures consistency with
the equivalent provisions for other terminationg épplying the new Article 37(2),
which also applies in the new Article 37A(7)).

Regulation 7 names the Regulations, and would bring them iotoef 7 days after they
would be made.
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Draft Employment of States of Jersey Employees (Adneent
No. 6) (Jersey) Regulations 201-
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Jersey

DRAFT EMPLOYMENT OF STATES OF JERSEY
EMPLOYEES (AMENDMENT No. 6) (JERSEY)

REGULATIONS 201-

Arrangement

Regulation

1 INterpretation ..o 11

2 ATLICIE 36 AMENUEA ... oot e e enas 11

3 ATTICIE 37 SUDSHITUTE ...eeieeiie e ettt e e e eeeans 11

4 ArtiCle 39 AmMENAEA .....eeeeiee et eeas 13

5 ArtiCle 40 amMENEA ......ooveiiei et eean 13

6 ATLICIE 41 SUDSHITUTE ...eeieeieee e eceee ettt ettt e e e e eeans 13

7 Citation and COMMENCEMENT.......veeereee ettt e e e e e e raaas 13
States & Page - 9

of Jersey P.7/2014






Draft Employment of States of Jersey Employees (Adn@ent
No. 6) (Jersey) Regulations 201- Regulation 1

Jersey

DRAFT EMPLOYMENT OF STATES OF JERSEY
EMPLOYEES (AMENDMENT No. 6) (JERSEY)
REGULATIONS 201-

Made [date to be inserted]

Coming into force [date to be inserted]

THE STATES, in pursuance of Article 42 of the Employment dat8s of
Jersey Employees (Jersey) Law 200%&ve made the following Regulations —

1 Interpretation

In these Regulations, “principal Law” means the Eyment of States of
Jersey Employees (Jersey) Law 2005

2 Article 36 amended
In Article 36 of the principal Law —

(@) in paragraph (2)(a) for the words *“his or hegsignation from
employment” there are substituted the words “theniteation of his or
her employment”;

(b) in paragraph (2)(b) for the words “Article 3y{8here are substituted the
words “Article 37A(4)";

(c) in paragraph (2A) after the words “granted udppecial leave” there are
inserted the words “(subject to Article 37(1)(a))".

3 Article 37 substituted

For Article 37 of the principal Law, there are ditosed the following
Articles —

‘ “37 Position of politically eligible States’ emploge when elected

(1) If a politically eligible States’ employee ikeeted Senator, Deputy
or Connétable —
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Regulation 3

Draft Employment of States of Jersey Employees (Adn@en
No. 6) (Jersey) Regulations 201-

(2)

(@) the employee shall be granted paid speciakléavany part,
falling after the day on which the announcementthod
results of the election is made, of any periodvwbich he or
she would (but for the operation of this sub-paaiph) have
been granted unpaid special leave under ArticleAB(@nd

(b) the employee’s employment as a States’ emplcsfes!
terminate on the day before he or she is sworroithat
office.

Termination of employment under paragraph (1:Xb

(a) takes effect by operation of law, despite atheoprovision
of any enactment or of the employee’s contract of
employment, including any requirement for notiaegl a

(b) for the avoidance of doubt, is not to be trdate

() as a dismissal for the purposes of the Employme
(Jersey) Law 20G30r

(i) as operating to prevent any prior termination
occurring otherwise than under that paragraph.

37A Position of politically eligible States’ emploge when not elected

(1)

)

®3)

(4)

()

This Article applies if a politically eligiblStates’ employee is not
elected to an office mentioned in Article 37(1),an election for
which he or she has been nominated as a candidate.

For the purpose of this Article —

(@) the relevant date is the seventh day afted#yeon which
the announcement of the results of the electionade; and

(b) the relevant Chief Officer is the Chief Officaf the
department or unit of administration in which thraptoyee
is employed.

If, before the relevant date, the employee fiestithe relevant
Chief Officer that he or she does not intend tomreto work, his
or her employment as a States’ employee shall tet®i
immediately.

If paragraph (3) does not apply and, beforerélevant date, the
employee notifies the relevant Chief Officer thatdr she intends
to return to work, he or she shall be entitled jscib to
Article 34(2)) to return to work —

(&) on a date, agreed with the relevant Chief @ffichat is
within the period of 4 weeks after the day on whibe
announcement of the results of the election is maoale:

(b) to the position that he or she held beforengjunotification
under Article 36(1) of intention to stand.

If neither paragraph (3) nor (4) applies, thenpkyee’s
employment as a States’ employee shall terminathemelevant
date.
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Draft Employment of States of Jersey Employees (Adn@ent
No. 6) (Jersey) Regulations 201- Regulation 4

(6) If paragraph (4) applies, but the employeesfaiithout reasonable
excuse to return to work on the agreed date, hipemployment
as a States’ employee shall be taken to have tatednon the
relevant date.

(7) Article 37(2) applies to termination of emplogm under this
Article as it does to termination under that Asitl

4 Article 39 amended

In Article 39(1) of the principal Law, for the waadbefore he or she shall be
taken to have resigned under Article 41" theresaastituted the words “before
his or her employment shall be taken to have teatashunder Article 41"

5 Article 40 amended

In Articles 40(2) and (3) of the principal Law, ftme words “until he or she
shall be taken under Article 41 to have resignbdie are substituted the words
“until his or her employment shall be taken to hawminated under
Article 41”.

6 Article 41 substituted
For Article 41 of the principal Law, there is suhged the following Article —

“41 Employment terminates before politically ineligble States’ employee
campaigns or is nominated

(1) On the day before the start of a relevant mleqteriod, as defined
in Article 39(3), in relation to a politically inigible States’
employee, his or her employment as a States’ erapl@pall be
taken to have terminated.

(2) Article 37(2) applies to termination of emplogm under this
Article as it does to termination under that Asicl

7 Citation and commencement

These Regulations may be cited as the Employmenttafes of Jersey
Employees (Amendment No. 6) (Jersey) Regulatiods 26d come into force
7 days after they are made.
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Draft Employment of States of Jersey Employees (Adn@en

Endnotes No. 6) (Jersey) Regulations 201-
! chapter 16.325

2 chapter 16.325

3 chapter 05.255
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