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PROPOSITION

THE STATES are asked to decide whether they are of opinion —

(@)

(b)

(€)

(d)

(e)

(f)

to agree that a new Planning Appeals proaesspiace the present
appeal provisions in the Planning and Building 48g) Law 2002
should be established to determine appeals agdewsions made
under the Planning and Building (Jersey) Law 200@&-a&y on their
merits, with the exception of deciding points ok larising from such
appeals, with the new system consisting of an iaddent Inspector
considering the case along with all the materiad@we and reporting
findings to the Minister for Planning and Envirormevho would
then determine the appeal,

to agree that applicants for planning permissshould be able to
require a decision to be made if an application has been
determined within an identified timescale;

to agree that appropriate mechanisms and g@ooes should be
established with the agreement of the Jersey Appeints
Commission to permit the appointment of independiespectors to
consider appeal cases and advise the Minister@s@ate, with the
Judicial Greffe administering the appeal process appointing an
Inspector with appropriate skills and experiencectmsider each
appeal;

to agree that the new appeal system shouldidsggned to allow
appeals to be considered either on the basis tewniepresentations
or by means of an Appeal Hearing and to agree d@hie may be
charged for each appeal;

to request the Minister for Treasury and Resgaito allocate funding

from a source to be identified by that Minister the years 2014 and
2015 for the Judicial Greffe to administer the psxand engage the
required Inspectors as appropriate, with the Memigr Planning and

Environment then being accountable for public feteand manpower

purposes;

to request the Minister for Planning and Eowiment to bring forward
for approval by the States detailed proposals enstihuctures and
procedures for the new appeals process togethér thdét necessary
draft amendments to the Planning and Building élgrkaw 2002 to

enable the new appeal process to be established.

MINISTER FOR PLANNING AND ENVIRONMENT
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1.2

REPORT
INTRODUCTION

The successful proposition brought by my cglleq Deputy J.H. Young of
St. Brelade (P.26/2013) sought a process for appaghinst actions taken
under the Planning and Building (Jersey) Law 20D considered on the
merits of the case. The responses to the Greemr Pppblished in March had
an overwhelming response in favour of appeals tccdresidered on their
merits. On the basis of these circumstances, lwwonth Deputy Young that
the need to change the current system is beyorstigne

A Green Paper is often followed by a White Papsch sets out options and
invites comments on those options. The informatjathered from the Green
Paper and debate surrounding P.26/2012 meanshthattage of proposing
options is passed, and | will now set out my prafofor an appeals system. |
am extremely grateful to all those who made commentthe Green Paper, as
those comments have helped me to reach the prepbsékh to promote.
A summary of the comments can be found at —

www.goVv.je/Government/Consultations/Pages/ConsaitBlanningAppeals.aspx

13

1.4

along with a commentary on how they relate to trstesn | propose.

In this Proposition | will set out my proposéds a balanced process that will
allow independent consideration of appeals on timeirits. The approach will
ensure an accessible, affordable and proportigrateess that allows not only
the independent scrutiny of decisions but also ialiycat the same time
recognises the fundamental issues of sovereigntly saxcountability that a
mature and democratically accountable planningge®cequires.

It is important for everyone to appreciate thahange in the system will still
result in one or other party within the process getting the decision they
desire. A new appeals process will not change thisshould go some way to
make those involved feel that they have had a systat allowed their point
of view to be considered in reaching of a decision.
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2. A MODEL FOR APPEALS
2.1 Any appeals process must be —

* merits based,

* independent,

e accessible, and
« affordable,

and | propose a process that achieves all of thesls.

2.2 The merits of a case must be at the hearteottimsideration of an appeal.
This is how first-tier decisions under the Plannargl Building (Jersey) Law
2002 are made, and it is only right that challertgatose decisions should be
judged on the same basis. This process will replaeexisting statutory and
informal opportunities for appeal, currently thrbuthe Royal Court or a
Request for Reconsideration (RfR) respectively, erghte a single process
for all appeals.

2.3 Any process must be able to cater for appegkinst the following

decisions —

1. The refusal to grant planning permission.

2. The refusal to approve or amend an application glanning
permission for development which has already tgitace.

3. The refusal to vary a previously approved appln for planning
permission.

4, The refusal to grant a certificate of completiGconfirming a

development has taken place in accordance with eviqarsly
approved planning permission).

5. The refusal to grant building bye-laws approval.

6. The refusal to grant permission to undertakeiquaar activities
on/infunder a site of special interest.

7. The refusal to grant permission for the impaotabr use of a caravan
in Jersey.

8. The imposition of a condition on any permisspaviously granted
by the Minister.

9. The revocation or modification of a planningrpission.

10. The service of notices requiring actions.

11. The inclusion of buildings/places/trees on vatd lists for their
protection.

12. The granting of planning permission — appea ltlyird party.
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Considered options

24

2.5

2.6

In reaching the model | have indicated in mypp®sition, | considered
3 models as a route for appeal. These were —

1. Appeals determined by a Tribunal with full demmsmaking powers,
chaired by an appropriate Planning professional.

2. Appeals determined by a single Inspector with dacision-making
powers.

3. Appeals considered by an independent Planniggekitor who then

makes a recommendation to the Minister, who thekesa decision
on the basis of the Inspector’s findings.

Before discussing the relative pros and congawth of the models, it is
important to highlight the similarity. The sometisne&omplex technical,
aesthetic, policy and legal arguments that areedaigith appeals should be
weighed by someone with relevant qualificationgesience and skills. The
experience of Guernsey and the Isle of Man in sgekuch individuals has
led me to conclude that there will be sufficientiyerested people who can be
called upon at reasonable expense to be involvadyrappeal considerations.
Guernsey, for example, during their latest roundredruitment in 2011,
received applications from 60 individuals, of whibhlf were experienced
Planning Inspectors from the UK Inspectorate, thle lof Man Planning
Commission or the Irish Planning Inspectorate — AimeBord Plenanala. |
propose the involvement of such individuals in gmgcess. In order to be
appointed, the Inspectors will have to demonsttiaée they have absolutely
no conflicts of interest within Jersey and demaistthat they will provide a
level of independence that it is clear to all partwho may be involved. |
propose to establish a list of Inspectors, reatuiterough the Jersey
Appointments Commission, who can be called upomédoinvolved in the
consideration of appeals.

The first model | considered was for a Tribut@albe formed with full
decision-making powers. The Tribunal would be cdegal of a planning
professional and individuals who do not have dinetévant qualifications
and experience, but can make a case as havindetraloie skills. 1 do not find
favour with such an arrangement, as | consider thatould not be
appropriate for what would be a decision-makingybathere the majority of
members would lack the direct skills and experiesiceonsidering planning-
related issues. As | have indicated, the complekrtieal, aesthetic, policy
and legal arguments raised with appeals shouldbohsidered by individuals
with relevant qualifications, experience and skillem also concerned that
lay-people who put themselves forward would notabée to demonstrate a
clear and unequivocal absence of a conflict ofrgste Planning has long been
a contentious and sensitive issue for Jersey, lamdikelihood of individuals
with relevant experience from Jersey being abler&ate a perception that
they have no prejudices one way or another is alylikOf considerable
concern to me is the fact that the Tribunal wowdgtenthe ability to over-rule
the decisions of elected politicians, whether teahe Planning Applications
Panel (PAP) or the Minister, who have to accourddtly to the electorate for
their actions.
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2.7

2.8

29

2.10

There have been suggestions that the Guernsegl mf an Appeals Tribunal
should form the template for Jersey’s process. dhleave also been
suggestions that there could be an opportunitytabdish an organisation that
served both Islands in considering appeals. | amattoacted to this way
forward for a number of reasons. Most importardly,| have indicated above,
I do not think that transferring the decision-makipowers away from an
accountable Minister or Panel to a Tribunal inahgdilay-people is
appropriate in principle. There is also the differe in comparative scale of
the appeals process. In the last year there haam Rk appealed decisions in
Guernsey. This compares with an average of 94 gar gver the past 7 years
in Jersey, and this figure is anticipated to risgnificantly with the
introduction of a revised process which at its heseeks to be more
accessible.

As well as the difference in scale of numbéssiernsey’s legislation for
dealing with applications for planning permissioiffeis from Jersey’s in
some significant ways, particularly that there @sright of appeal by a third
party against a planning application decision. Tigpresents not only a
fundamental difference of approach, but also aliiked of more appeals
being generated then the Guernsey model is useelting with, as approvals
as well as refusals could be challenged. Theredsis a difference in the
involvement of legal professionals in the proces$iuernsey, compared to
the level of involvement in the current Jersey pasc Legal professionals do
not appear to feature prominently in appeal prae#s Guernsey. In Jersey
the current process has resulted in significanblrement and, although |
wish to see a process without heavy legal involvemié may take time to
move away from the involvement of legal professisnhappreciate this is a
chicken and egg situation — with the current ldggded process leading to the
involvement of legal professionals — but a chamgthis legal involvement is
unlikely to happen instantaneously with any neviesys

Given the above, | am not persuaded that aufabmade up of a planning
professional and lay-members is the correct salutfor Jersey, and
accordingly | do not think that adopting the Guesnsamodel would be
appropriate.

The second model | considered was a singlepentent Inspector with full
decision-making powers. As | have indicated, thenglexity of planning-
based issues would require a planning professiaital suitable experience
and skills of considering appeals, along with arilitgbto demonstrate
absolutely no conflict of interests in Jersey. Heere such individuals would
lack local sensitivities, and there would be thensassue over accountability
as with a Tribunal, that is an unelected individongr-ruling a democratically
elected decision-maker. | am as uncomfortable thith arrangement as with
the Tribunal model because of the unaccountatfithe decision-maker and
the lack of a Jersey perspective on any decisiam Very uncomfortable with
the potential removal of these responsibilities yafvam the elected body of
the States.
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2.11

2.12

2.13

What | consider to be the unsuitability of timove options leads me to my
proposal, which is the third model, of an independaspector reporting to
the Minister with whom the final decision will lignspectors will consider
appeals on their merits and then produce a regmt highlights the
determinative factors of a recommendation. Thedogps will then present
the report to the Minister for Planning and Enviramt, who will take the
decision on the appeal. Following the independensideration of the issues
by an Inspector, along with the rehearsal of isshesugh the application
process itself, the Minister would have to havey\gwod reason to go against
the Inspector’s findings. The Minister could do bat would have to explain
clearly the reasons for the decision. This arrareggnaddresses directly the
constitutional issue of where the decision-makiogvgr lies and the issue of
accountability to an electorate, whilst at the satimee allowing an
independent consideration of the merits of the abpe

| envisage resistance to the retention tadheeof the Minister in an appeals
process, but on balance | feel it is the best gaaent. Any new process
should not cede the power to determine appeals tdemocratically
unaccountable body. When an appellant receivegppaah decision, it must
be underpinned by the principle of democratic antahility. Concerns that
allowing a body with no understanding of the chiem@and personality of
Jersey to be an ultimate decision-maker have basad in the responses to
the Green Paper and | agree with this caution. Nimesterial role will also
allow for the particular sensitivities and envircamh of Jersey to be factored
into any decision. For these reasons, my propadalns the Minister as the
ultimate arbiter in appeal decisions, but | recegrihe role of the Minister in
events leading to any appeal must fundamentalgyr att as to ensure balance
in the process.

There will remain the opportunity to test thexision in the Royal Court, but
only within particular circumstances. Guernsey havespecific provision
within the Land Planning and Development Law 200%cW only allows for
appeals on the basis of a point of law, and | taile guidance from the Law
Draftsman in this matter over the potential to egpthis requirement in any
subsequent legislation.

Implicationsfor therole of the Minister

2.14

2.15

In order to provide a fair system, the Mimstannot be involved in an
original decision against which an appeal couldtmight. For example, the
Minister cannot become involved in a decision totgct a tree and then
consider an appeal against that decision. Cons#guahe Scheme of
Delegation for the Minister for Planning and Enwineent will have to
authorise either the Planning Applications Pan@&lRPor officers to make all
decisions that will be challengeable on appeal.

Perhaps of most significance with this arramg@ will be that the Minister
will not be involved with applications for planniq@ermission, either in terms
of discussing specific proposals or determiningapplication for planning
permission. The Minister will still set policies damguidance against which
decisions should be considered, and indeed theig®land guidance will be
relevant in the consideration of any appeal, bitiaindecisions must be
remote from the Minister.
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2.16

2.17

2.18

2.19

As well as implications for the Minister, thawill be inevitable alteration in
the role of the Planning Applications Panel (PA&)hough direct Ministerial
Decisions on applications for planning permissioa eurrently very limited
following the adoption of the Ministerial Code ob@uct in December 2010,
under the new appeal process all such applicationsikely to be considered
by PAP. As currently formulated, when PAP are mihttecome to a different
conclusion on an application than the officer resmndation, the Minister
may become involved. With the new appeals prode@a®’s decision will be
binding and the Minister will only become involvedthere is an appeal
against their decision.

There may be occasions when the Ministersntitin is drawn to an issue
where a decision is required but the Minister wésteeconsider the issue. On
such an occasion, the Minister will indicate, with@rejudice, that the issue
should be considered by an Inspector. This wilblag the decision process
going through its statutory stages— publicity and/consultation as
appropriate — and then being referred to the Jaid@ieffe, who will arrange
for an Inspector to consider the matter and rejoaitte Minister. In such cases
the Department of the Environment will present tthegise to the Inspector
along with other interested parties.

This call-in process can be bundled with thestmg Public Inquiry
procedures when, if an application for planningngiesion is a substantial
Departure from the Island Plan or if it is likely have a significant effect on a
substantial part of the population if approved, tiaav allows for a Public
Inquiry to be held. Such a process will involve #pplication to run up to a
point where the decision is about to be made, hed if appropriate referred
to the Judicial Greffe to arrange for an Inspettoconsider the proposal and
report to the Minister. For example, a major depeient proposal may be
taken to PAP for consideration. If PAP are unhapjitph the proposal, the
application can be refused and the applicant maeap If PAP are happy
with the proposal, the application would then bienred to an Inspector who
can consider all the issues and then report tdinester for a decision to be
made.

If the appeal decision itself is challengedaopoint of law, as indicated in
paragraph 2.13, the Minister would be called upmijustify the decision to
the Royal Court. Such a challenge would be adddesgehe Department of
the Environment and the Law Officers on behalfted Minister, taking into
account the material considerations that led theisr to make the decision
on the appeal. These will include not only the infation available at the
time of the first decision, but also the reportniréhe Inspector where all the
issues should be laid out and discussed and théghed to result in a
recommendation to the Minister. If the Minister hdibagreed with the
recommendation of the Inspector then the reasonsildwde clearly
documented.
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Further considerations

2.20

2.21

2.22

There was slightly less support in the resgerte the Green Paper for a
merits-based approach to extend to third-party alspegainst the granting of
planning permission. However, in the main, respotgleecognised that it
would be iniquitous not to extend the same rightd gest to third-party
appeals. | fully agree with this. The introductiofrthird-party rights of appeal
was considered and debated with the 2002 Law, leddre now an accepted
part of the planning landscape. It would be inappete to try and cause any
change to that situation or introduce any diffeeeincthe value attached to the
ability to appeal. As such, the changes | propodleextend to both first and
third parties in regard to appeals in connectiothwhe determination of
applications for planning permission. Whilst sonfetlee responses to the
Green Paper sought to widen the ability to bringhimd-party appeal, |
consider the present arrangements are appropAatevith the principle of
third-party appeals, these limitations were con&dethoroughly with the
introduction of the 2002 Law, and they continuestitke a proportionate and
appropriate balance. The limitations as to wholw@mg a third-party appeal,
that is having made a representation on the ofligipalication and living/
owning land within 50 metres of the applicatioresiteflect parties who are
directly impacted upon by a development. Concewes the ability for third-
party appeals to stifle development and hinder idustry should be
addressed by ensuring a swift process that alloagoptionate consideration
of the grounds of appeal.

The Department currently seeks to determinplicgtions for planning
permission within set deadlines (8 weeks for maygplications and 13 weeks
for major applications). Respondents to the GresggePfavoured an ability to
appeal against applications that have been witD#partment for longer than
these deadlines. The ability to appeal against detarmination of
applications for planning permission would encoertdige Department to work
to the prescribed periods, but also encourage Rkgemipen lines of
communications with applicants so that they arerawdnere their proposal is
heading. However, such an appeal could excludal tharties from the
original decision-making process. | therefore wolike to introduce a
requirement in the Law that after, the expiry oé tidentified periods, an
applicant can submit a formal request that thepliegtion is determined
within 28 days on the basis of the information ded. There would be a
legal obligation for compliance with this requestd the process could then
move forward. An applicant will be unlikely to inke such a request if their
proposal is shortly to be determined in their favdaqually, an applicant
would be unwise to invoke the request if there weracial matters
outstanding with the proposal as the lack of infation could form a
reasonable ground of refusal. The discipline ohpeible to make a request
for determination will allow applicants to feel neoin control of the process
and will focus the minds of the Department in sea\delivery.

The register of Inspectors who will considepeals will be administered
independently through the Judicial Greffe. Theyl wdgister the appeals
(initially by the submission of simple appeal do@ntation), appoint an
appropriate Inspector, manage documentation desmllimnd ensure all
interested parties are involved with an opportutdtyave their opinions and
views considered. A suggested timeline for the @ssmg of an appeal is
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2.23

2.24

included in theAppendix. The process will allow a quick response to regist
an appeal and then a reasonable but limited tinpedpare a full statement of
case and the exchange of information/grounds oéapdhe matters under
consideration should have been considered atriteedf the original decision,
and there will only be limited further informatida expand upon. If crucial
determinative information was not considered attitime of the decision, then
the Minister has existing powers to act in suclesa&iven this circumstance,
statements of case will be limited to no more tha previously submitted
information and a maximum of 1,500 word supportisgumentation. Such a
limit to information will ensure comprehensive ongl submissions and allow
the time limits for the submission of informatiom bhe met. The Greffe will
make an assessment of the issues involved in thead@nd appoint an
appropriate Inspector to consider the case. Theebisr will be drawn from a
list of retained Inspectors who have been appointithin the list of
Inspectors will be specialists in particular aredshe issues covered by the
Planning and Building (Jersey) Law 2002. For exampk well as Planning
Inspectors there will be appropriately qualifieddaaxperienced individuals
who can consider appeals against building bye-lagisibns or a decision to
List a tree.

In order to provide an effective and efficiappeals process there will be two
distinct routes for an appeal that will be propmrtte to the complexity of the
issues raised. For minor appeals and appeals ethaital nature — such as
whether a building should be a Listed Building € tefault position will be
to deal with the appeal on the basis of writtennsigbions. Householder
applications where there has been little or no ipulsbmment, minor
applications subject to third-party appeal wherer¢hhave been few other
representations, and advertisement appeals, aexathples of those which
would be more quickly and efficiently addressed the basis of written
representations. The majority of appeals currestlysidered are Requests for
Reconsideration (RfRs) relating to minor developtagmeviously determined
under delegated powers. By making these considemtjuick and attractive
to appellants, | hope to establish a relativelyidamview of decisions
involving the consideration of arguments and atvisi the site by an
appointed Inspector. The second route for an appeal Appeal Hearing as
discussed below — could be requested, but therédwmve to be exceptional
circumstances where one was required for minorscdsenticipate that the
written submissions process will be significantlyeedier than a Hearing
process on the basis of the relative logistics lvea.

Appeal Hearings would be convened for more pderxn issues. Planning
applications with significant representations, magpplications or appeals
against the service of an enforcement notice wbaltetter considered in the
context of an Appeal Hearing. These Hearings nexdoa long affairs, the

Isle of Man generally hold Hearings of 1% hourdength. There is only so

much anyone can say about issues when challengdegiaion, particularly

when the information has been previously crystadlizn statements of case
which will still be required to be produced. Morentplex matters would be
allocated longer periods for deliberation.
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2.25

2.26

2.27

2.28

3.1

Whatever the route of appeal, all partieslivea in the original decision will
be included directly in the appeal process andrgihe opportunity to make
representations to an Inspector, or to allow thaieviously submitted
information to be taken into consideration.

The appointed Inspectors will carry a widecspen of skills that will allow
the consideration of appeals against all the astibat can be taken under the
Law. Much of the debate over the introduction ofesds has centred on the
grant or refusal of applications for planning pession. However, other
actions, such as the listing of buildings, the @coon of trees and the
consideration of bye-laws applications, shouldbal exposed to the test of
appeal. The prospect of engaging with the RoyalrCiou these other matters
has, | consider, been a significant barrier for gineper functioning of the
processes laid down by the Law. Independent anddspeonsideration of
appeals in these matters will improve the procasd,the panel of Inspectors
will therefore seek to include specific expertdhese other matters who will
be able to offer a review of decisions on an imphtiasis. There will be
some scope for some appeals to be dealt with quigkkere the issues raised
are relatively straightforward. Taking building blgavs as an example, an
Inspector will consider whether what is in dispateords with the bye-laws
provisions or not. It might be that an applicatias proposed a different way
to meet the requirements of the bye-law, and trspdotor will act as an
independent arbiter as to whether the suggestienaczeptable or not.

Inspectors will consider appeals on their taaand then they will produce a
report that highlights the material factors of andasion they will reach in
regard of the case. The Inspectors will then prefenreport to the Minister
who will, without any interaction from the Departmeof the Environment,
make a decision and issue notice of that decidiorihe case of issuing a
permission, the notice may contain appropriate tmmg and limitations. In
the case of dismissing an appeal, the notice wily fdocument the reasons
for the dismissal.

At theAppendix | have attached flowcharts of the potential pattvarfious
applications so as to clarify the process.

RESOURCESAND COSTS

The new appeal process will replace an exissitigcture. That existing
structure generates demands on officers and degatdnand these demands
will remain, albeit serving a different system. \ghil appreciate the
comments within Deputy Young's proposition regagdnesources and costs
(P.26/2013), the true position is that the resaurt®t currently serve the
appeal process will still need to be dedicatedetwisg any new process. For
example, Planning Officers will still have to jugtchallenged decisions, but
this will be to an Inspector rather than the Plagmpplications Panel (PAP)
in the case of a Request for Reconsideration (RfRthe Royal Court for
larger proposals. Indeed, in making the proces®raocessible — with lack of
accessibility being one of the main criticisms loé &xisting processes — it is
reasonable to assume that there will be an incrisadee number of appeals
that have to be addressed. This increase will onotironly for appeals in
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3.2

3.3

3.4

3.5

3.6

connection with applications for planning permissibut also for all the other
decisions which are too difficult to appeal under turrent processes.

With regard to the costings for department&mwothan the Department of the
Environment, in P.26/2013 they represent partistiag roles and it is very
difficult to extract those parts in an instant tanisfer from one process to
another. Law Officers will still be involved in aiding the Minister on
appeals to an Inspector, and inevitably some aaslesnd in the Royal Court.
The role of the Judicial Greffe will expand consatdy with the system |
propose.

Given these circumstances, in order to estaldimew process, additional
resources will have to be allocated across thegssto enable it to function.
In particular, the costs of engaging relevant leggs and the additional
administration and governance that would be reduinethe Judicial Greffe

must be supported.

As the resources required to run the appedldeirelated to the number of
appeals submitted, it is difficult to provide défive figures as to how many
appeals there will be and what kind of resourcdk lvei required to service
them. For example, if all appeals are dealt with hgans of written

representations, the cost is likely to be less tharsignificant proportion are
dealt with by Appeal Hearing.

It is useful to look to the Isle of Man as anptate for numbers of appeals
received and resources required. Their appealsca@msidered by a single
Inspector and they receive comparable numbers plications along with
first- and third-party appeals. In the Isle of Mamgpectors currently sit in
weekly blocks. They carry out 2 days of preparateoyk per week of sitting,
have inquiry days (to include site visits and ttatvme) of a maximum of
5% days per week, and reporting days (usually 14 qeer sitting day).
Inspectors are paid on the basis of an agreed ateyaf £298 per day to
include the distinct phases of work. In Guernseyrgimbursement is similar,
although the system is different, with a tribunadqess in place. In Guernsey,
3 professional Inspectors are paid an annual etaih£2,000 to ensure their
availability on particular dates, and thereafteni of £200 per half day for
sitting, with up to one day’s preparation per sgtiday and one day to
1Y% days’ drafting time. In both of these examphesé timings are subject to
agreed flexibility dependant on the complexityloé tase.

In the year April 2011/March 2012, the Islévtdn processed 191 appeals at a
cost of £117,500 for Inspectors’ fees, and expens€®7,000. The costs of
administration of the process could not be readiktracted from the
embedded tasks of the Chief Secretary’s Office atiminister the process.
On the basis of these figures, the average Inspedaosts of the process was
£615 per appeal, with a range across major apfwassipermarkets and large
housing developments down to domestic extensiodsadterations. During
that year, Inspectors were sitting for 2 weeksaohemonth due to the number
of appeals submitted, and some of those appeaks @oenplex proposals that
required greater preparation and reporting timen ttree general indication
above.
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3.7

3.8

3.9

3.10

3.11

At the moment | anticipate that some 200 ajgppat year will be submitted
under the new process. | have based my estimatbeoourrent average of
97 appeals per year— both in the Royal Court anglquBsts for
Reconsideration (RfRs), with a system that is aereid difficult to access
and expensive to engage, and extrapolating out imawwyy more cases are
likely to be submitted to a more efficient procéssboth first and third-party
in connection with applications for planning persitigs and other previously
inaccessible appeals relating to more technicakissl must stress that this is
only an estimate, and one might argue that a $ogmif increase in the number
of appeals lodged will in the short term be a measd success for the new
system.

On the basis of 200 appeals per year, usingsieeof Man template, the
Inspectors’ fees costs would equate to a totall@B3f)00. Expenses should be
similar to the Isle of Man, given normally standabdisiness rates in
hotels, etc., so £25,000 expenses seems reastoaltiecate at this stage.

As indicated above, officers who currently ms& and consider appeals will
still be involved in processing appeals, and thieime of appeals is highly
likely to increase. Notwithstanding the increasevimlume, the probable
simplification of the process means that it is kelly that there will be a need
for any additional resource within the DepartmeinEovironment. The Law
Officers’ Department on the one hand should sedl anfappeal involvement,
with most of the action not involving the Royal Cpwut there may be an
alteration in the character of their involvemerdr Example, involvement will
remain in the few cases that will end up in the &dyourt, but time will be
spent advising planning officers on procedurallggants raised via any new
process.

The Judicial Greffe would inevitably requirdra resource to administer the
process. This resource is difficult to identifygrto the detailed proposals for
the process being designed, but it is likely tounegjudgements to be made
over which part of the process to apply, negotretiovith all the parties
involved, including the Inspectors, and judgeméodggrlg made over aspects
of process and information. Further discussion lith Judicial Greffe will
have to take place to ascertain what level of nesouhese tasks would
require, but certainly additional staff costs woafgpear to be inevitable.

There has been support for the charging a&featd access the new appeals
process, through comments received from the GragerRconsultation. A fee
contributes to the cost of the service with useyspa well-established
principle. Payment of a fee can also deter frivelappeals from any of the
parties concerned. If, as | intend to do, a fedevded, it must strike the
balance of not being prohibitively expensive, bgtialy make a meaningful
contribution to the costs of the process. The Ferilsl also reflect the fact that
in the case of applications for planning permissapplicants will have
already paid a fee and third-party appellants moit have paid a fee. At the
same time a fee should also reflect that at thetamd of the application for
planning permission minor proposals, such as seminsions or fences,
attract a very low, or sometimes nil, fee.
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3.12

3.13

3.14

3.15

With this Proposition it would be difficult firopose a definitive mechanism
for fees and what those fees might be, and atithes| would like the support
of the Assembly for the principle of introductionfee regime. As with all
charging regimes, it would need to be reviewed alypand this would also
allow how the new system is used by appellantsnforin fee levels and
indeed the structure of a charging regime.

| would therefore like to gain the Assemblgtedorsement to request that the
Minister for Treasury and Resources allocates #malirsum to cover what
would be an estimate of the full costs of an apppabcess, with a view that
some of this would be offset by the charging oéa to pursue an appeal. Full
details of the level of fee and mechanism to estiatd fee that was fair and
proportionate in respect of all the different apgpehat could be pursued, will
be brought back for Members’ consideration alorgsiee changes in law that
will be required to facilitate the new process.

In light of the above considerations, the uese implications for the process
are estimated to be —

For 200 appeals per year —

Inspector’s fees: £123,000
Expenses: £25,000
Total £148,000

Plus: Staff implications for the Judicial Greffe yetlie identified.
Minus. Fee income to be determined.

In light of the above estimates, | would IMembers to support my request to
the Minister for Treasury and Resources for £148,08r year in the first
instance to fund the Inspectors, and a furtherégeet to be identified by the
Judicial Greffe to support their role in the pracésllowing the establishment
of the details of that role as indicated in paolsand (c) of my Proposition.
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APPENDI X

Flowchartsfor examples of Appeals
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