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Proposed Amendmentsto the Data Protection (Jersey) Law 2005

REPORT
Current data protection legislation has been inddor over four years in Jersey.

In light of local regulatory experience and mindédldevelopments in other jurisdictions,
the following proposed changes have been identified

1. Amending the provisionsin relation to information notices.

The draft Amendment Law would provide the Commigsiowith the power to serve an
information notice on a person other than a reledata controller or data processor.
This closely follows the position under section1)2{f the Data Protection Acts 1988
and 2003 in Ireland and would not remove existiggts of appeal. Whilst it is
recognised that the recent legislative changesarunited Kingdom (the Coroners and
Justice Act 2009) do not reflect this, there areimber of policy reasons to support the
proposed approach, including:

*The Commissioner has encountered difficulties endburse of investigation when
applying existing legislation e.g. refusal by adiudual to release relevant information
results in an investigation being hampered,;

«the UK Information Commissioner's Office has lolbieavily for equivalent wording
to that contained in the draft Amendment Law;

«the proposed amendment will lead to a more effedivd proportionate regulatory
environment (i.e. more limited recourse to "heautytipowers under the Data
Protection (Jersey) Law 2005 e.g. involvement dicpo obtaining of warrant etc).

2. Amending the professional requirementsin relation to the President of the Data
Protection Tribunal.

Removing the requirement for the President of tagalProtection Tribunal to be of
seven years standing as an advocate or solicibaidiprovide greater latitude in the
context of any future appointment process. It do#gemove the requirement for a
prospective appointee to be a local advocate oritswl

3. Amending the maximum penalty applicable to an offence under Article 55 of the
Data Protection (Jersey) Law 2005.

The draft Amendment Law increases the maximum pet@two years imprisonment
and an unlimited fine. This is consistent with gosition adopted in Guernsey in 2009.
Similar measures are proposed in the United Kingdbrecognises that the nature of the
breaches in respect of data in this context ameasingly serious and the consequences
severe. In addition, other legislation is increghinooking to the Data Protection
(Jersey) Law 2005 for remedy for serious data lresic
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4. Amending the power of seizureto include equipment found on premises.

The draft Amendment Law would ensure that equiprestvell as documents and
"other material”, is capable of being seized uradesarrant. This is proposed as a result
of increasing computerization of data and as sthehevidence which is required for an
investigation is rarely limited to documents. Agaristing safeguards have been
retained.

5. Amending the maximum fee chargeable for subject accessrequestsrelating to
health records.

The draft Amendment Law would allow data contralemho are required to respond to
subject access requests relating to personal ééiteed as a health record to charge a
maximum of £50. This recognises that health recarddargely unique in their nature
and supplying copies of the data contained theegjaires significantly more resource
than requests that relate to other data.

6. Amending the provisionsrelating to subject access exemptionsfor trustees

The draft Amendment Law would allow the restricamn information provision relating
to trustees contained within the Foundations (J&dsaw 2009 to be recognised within
the Data Protection (Jersey) Law 2005.

7. Amending the provisions relating to subject access exemptions

The draft Amendment Law would add Article 41 of kg Trafficking Offences
(Jersey) Law 1998 to the list of miscellaneous gxt@ns contained within the Data
Protection (Subject Access Exemptions)(Jersey) Régas 2005.

8. Amending the provisionsrelating to the notification feefor charities
The draft Amendment Law would allow data contraleihose sole processing activities
relate to charity work to be exempt from the notfion fee.

Financial and manpower implications
There are no financial or manpower implicationstfer States arising.

European Convention on Human Rights

In the view of the Minister for Treasury and Res®as, the provisions of the draft Data
Protection (Amendment No.2)(Jersey) Law 201- aragatible with the Convention
rights (as defined in Article 1 of the Human Rigfisrsey) Law 2000).



