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REPORT
TERMS OF REFERENCE AND MEMBERSHIP

The Committee of Inquiry was appointed by th&tes on 20th October 2009
with the following terms of reference —

To investigate all planning matters relating to tharious relevant
planning applications made by, or on behalf of, Begkips Ltd. in
connection with the activities of the company &s sgerators —

€)) to establish whether the various planning aggtions were
determined appropriately and to a standard expeatthe
Planning and Environment Department;

(b) to establish whether the legal fees accrue®ég's Skips Ltd.
totalling nearly £300,000 were as a result of aaifirigs in
the processes or actions of the Planning and Enwrent
Department; and

(© to make recommendations for changes and impmewnés to
the planning process to ensure that any failingsntdied in
relation to these applications are not repeatethia future.

The membership of the Committee is as follows —

John Mills Esq., C.B.E. (Chairman)
Edward Trevor Esq., M.B.E., F.R.I.C.S.
Richard Huson Esq.

The Committee’s first report (R.118/2010), whaddressed parts (a) and (b)
of the terms of reference above, was presentduet&tates on 16th September
2010. The States considered the report on 3rd Nbge2016 and resolved to
award £157,000.00 to Reg’s Skips Limited as reirmbionent of legal fees and
other costs incurred until 25th February 2008. Thias as we had
recommended. A further £50,000 was also awardeMrtoand Mrs. Pinel
personally as compensation for the impact upon tbérhe failings of the
then Planning and Environment Department (the Depart) with regard to
their company’s case.

This second, and final report, addresses ppdf (ur terms of reference. With
its presentation the Committee of Inquiry’s workdene and, pursuant to
Standing Order 146(9), it is now dissolved.

The Committee’s direct expenditure since it wppointed has been £4,135.
£3,000 of this was for the transcription of oraldewmce at 5 public hearings
and most of the rest for the advertisement of theseings in the newspaper.
No monies have been paid to, or expenses claimgdryyof its 3 members.
All expenditure has been found from the States f@rdfudget and no
additional supply has been required.

! SeeP.130/2010 — Reg’s Skips Limited — Planning Apglmas (R.118/2010): compensation
and further actiomnd States Minutes of 3rd November 2010

R.38/2011



2

2.1

2.2

INTRODUCTION

In our first report we identified a range of magement and organisational
weaknesses, and other shortcomings, in the develwpoontrol function of
the Department, all of which served adversely fecfReg’s Skips Limited
(RSL) in its endeavours to operate its businesojcling inert waste, in a
market sector of some importance to Jersey. Tha pagyides an interesting,
but unfortunate, case study in how the regulatanyirenment, however
legitimately established overall from a public pglperspective, can, through
an insufficiently thoughtful approach to public adistration and want of
focus on, or even understanding of, the objectofegolicy, wrongly hinder
desirable, and entirely proper, economic activityis was the worse in RSL’s
case because the Department’s actions in relabidhet company’s business
probably had the effect of giving an unfair comipeti advantage to other
firms in the same market. Within the Departmentfetend what we described
as a lack of effectual management leadership amgcal deal of sloppy
administrative practice that on occasions tippecderothe threshold of
maladministration. All this, taken in the roundpwssl to let RSL down in a
serious way and to impose upon it, or cause toripmsed, untoward costs of
a high order as well as significant regulatory utaiety. While it is possible
that some of the shortcomings and failings we disd may have been
specific to RSL’s case, it seemed to us not unjikebm their obviously
systemic nature that they were almost certainlg &fnd well able adversely
to impact upon other firms and individuals in the@gotiation of the hurdles
and pits of the development control process gelyeral

In the course of our work we soon got to knt»at twe were not alone in
having identified such weaknesses in the developroentrol function. Not
dissimilar findings and comments had been repdrieather relevant papers
prepared in the several years before our work heghase relevant papers
that we reviewed were —

(a) the ‘Trinity Infill’ report of August 2004 (R.@3/2004);

(b) two confidential, independent reports produiced005 in response to
an unsubstantiated (and, as far as we could seatiomes) complaint
made by the then President of the former Health@wodal Services
Committee primarily against the Director of Plargin

(© the Review of Planning and Building Functiong Messrs. Chris
Shepley Planning, published in March 2806

(d) a review of the planning process by the Enviment Scrutiny Panel
published in January 2007 (S.R.2/2007);

(e) an in-house review of the development controbcess dated
28 February 2007; and

(e) the report of the Committee of Inquiry into tBel Royal Housing
Site, published in September 2008 (R.101/2008).

2 www.gov.je/Government/Pages/StatesReports.aspx PReph25
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Another report most relevant to consideration wf third term of reference,
although more about the workings of the law rathan the operation of the
Department, was —

() the report of the Committee of Inquiry to Examithe Operation of
Third-Party Planning Appeals in the Royal Court (op31st March
2008): Final Report (R.14/2009).

Several themes emerge fairly consistently ftom first 5 of these reports.
They are all, variously, to do with weaknesses I tDepartment’s
development control function, weaknesses exacatbidtenot necessarily
caused by, pressure of work judged to be consitleralnt of kilter with
available staff resources. These pressures, it widely observed, were
caused not only by high demand for planning sesvioea buoyant property
market from both commercial and domestic applicaatsbecause of new
burdens arising, in particular, from the entry ifdcce in 2006 of the Planning
and Building (Jersey) Law 2002, but also becauseddgvelopment control
regime itself was probably too burdensome from guledory perspective,
especially with regard to quite extensive requiretvein respect of
applications concerning ‘small’ matters (such aslest house extensions or
garage conversions) that in many other placesphothe UK, were likely to
be outwith the development control net altogetfi@e impact of such factors
on quality and efficacy of service was then, nolpexacerbated by the
managerial and organisational weaknesses and byhber administrative
sloppiness of the kind on which we have alreadyntegl. All this was not a
good mix for a Department in the frontline of pabBervice delivery and
whose decision-making had, and has, such poteataifect the quantum and
pace of economic activity.

The Shepley Report, for example, concluded fadimorough review of things
that 3 main, generic, issues stood out from thalemge received in its
preparation. The Department, according to its figdi—

(@) was too focussed on minutiae and failed to takérategic view (that
is, it was overwhelmed with small, essentially umtcoversial cases
and unable often or always to give more complexsdperhaps like
RSL’s) requisite time and care);

(b) lacked ‘confidence’ as well as resources, aailed to show
leadership on planning matters; and

(© had failed to ‘change with the times’, espdgialith regard to giving
priority in planning policy to economic growth.

The report also offered the considered view thatd was a degree of public
concern about the planning process, especiallyosnoding issues such as
inconsistency of decision-making and the way cdasioh on planning
applications was handled. This, of course, went tyeyond impacts solely
affecting direct users of planning services.

R.38/2011



2.5

2.6

2.7

2.8

The report also drew attention to what wasdtad be a very unsatisfactory
state of affairs in Jersey regarding planning ajgpddne 2002 Planning Law
had created a mechanism for third party appealdtbyirovisions creating

new machinery for enabling first party appeals lb@ planning merits of a

case had been shelved by Ministers because ofghtitive cost. To-ing and
fro-ing on this in the States had significantlyadedd the bringing into force of
the whole new Law. The 2008 Committee of Inquirgar is eloquent on the
serious weaknesses of both principle and pradtiaetherefore continued to
govern citizens’ ability to appeal against develepincontrol decisions.

Appropriate, better and more accessible arrangesfentappealing against
decisions on their planning merits (rather thanhi&ng possible only to

challenge their ‘reasonableness’ in the Court) mel}, we judge, have made
a big difference to RSL, and perhaps saved everyameh time, effort and

angst on that one difficult case alone. We retorthis in the next section of
this report, and make a recommendation accordingly.

The 2007 in-house review was able to be eventdd about problems in the
Department because it was intended only for confidke in-house,
consumption. It focussed on the imbalance betwemmadd for planning
services and the constrained supply of resourceslable to meet that
demand. Its conclusion, reached regrettably asdligors put it, was that the
‘situation in [development control] at present itedk.... Performance is
slipping at all levels... Staff are tired and demged.... [if] additional
resources are not provided, then the service mastdauced to meet the
resource level.... [without extra resources] thevél be slippage in areas
[and] mistakes will become commonplacEhis counsel of despair was being
written, it should be noted, at the same momenarudry and February
2007 — as the Department's maladministration cariogr an improper
enforcement notice imposed upon RSL, upon which anenadverted at
length in our first report, was being enacted.

Similar issues and sentiments are percurrethieirother 3 of the first 5 reports
noted above.

While we were preparing our first report wegiuto ensure that the Minister,
Senator Cohen, and his Chief Officer, Mr. Scatereweognisant of our
emerging criticisms of their Department. This dmt take much seeking on
our part because, not only was it fairly clear hmw thinking was going from
our questions to them and our requests for infdomatbut also they
themselves were thinking with expedition about Howmprove matters. (It
was very helpful in this regard that Mr. Scate welatively new in post, and
that both the Minister and he were (refreshinglp} defensive about the
urgent need for improvement in the Department'$goerance.) By the time
our report was published last September, they raddy commissioned POS
Enterprises Limited (POS), the operational armhaf YK Planning Officers
Society, to carry out an independent review offhele development control
function, not only building upon all the debate amalysis of preceding years
but also in expectation of upcoming criticisms fram in respect of RSL's
case. We welcomed this and had conversations héhdviewers from POS
at an early stage so that they knew what we hambwdised from our detailed
research on the one case and whether or not ittthagle been atypical. Their
review was duly completed towards the end of lastryand POS’ interesting
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and comprehensive report can be viewed on the sStftdersey website

POS, it is fair to say, not only corroborated owvnoviews, and indeed
Mr. Shepley’s, about systemic weaknesses in theeldpment control

function of the Department, but also its reportecffi compelling evidence
that things were continuing to go less well and enmeffectually than was
properly tolerable for such a key public service.

A summary of POS’ main findings and recommeiodatis annexed to this
report for ease of reference and because, despgibsite publication of its
report, what it says warrants continuing wide rotenong students of public
service reform in Jersey. As already implied, npnebably raises a major
point that is entirely new but taken together thestommendations’
comprehensiveness adds up to a ‘road map’ for imggnent across the whole
range of development control. It is worth note ttreg Minister and Chief
Officer have readily accepted the thrust of theomemendations and
recognised the need for the Department to imprts/@erformance. This is
refreshing because realistic self-examination byegoment departments is
not always the outcome of constructive externaictsin.

We have sought in this short report to illuenth of POS’ main findings and
associated recommendations. Each is germane to wéhatescribed in our
first report. They concern —

. widening of the definition of permitted developmetd reduce
regulatory burdens in ‘small’ planning cases andeduce burdens
upon the Department in order to release capacitiiatadle larger,
more complex, cases better;

. clarity on delegation of powers within the Depantie

. given especially the wide range of the Ministersvers under the
2002 Law, the need for a well-founded and well usti®d
Ministerial code of conduct on pre-application adviand the
determination of applications; and

. the need for something to be done on creating aildenand
proportionate ‘planning merits’ based planning apsystem.

To these 4 we have added 2 other issues that $eemed to us to be
problematic and in need of attention by government

. better and more systematic arrangements for catiguiton planning
applications (both statutory and non-statutory) mgndepartments of
government; and, arising from this,

. some modest machinery of government adjustmentglitoinate
overlap between the functions of the Health Pragacunit (in the
Department of Health and Social Services) and tygallment, and to
ensure better and readier account is able to bentaK Health
Protection’s input to the planning process. Thigdsuon, and indeed

3 http://www.gov.je/Government/Pages/StatesReports?dgportiD=490
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reflects, work towards this end by the 2 Chief &dffis concerned that
we are advised is already in train.

These 6 items are addressed in the next seagitithis report and, in section 4,
are the subject of recommendations by us to thesta

Action on the many lesser (but not unimpojtariindings and
recommendations of POS set out in the Annex to rdyrt is, as already
observed and as we are glad to note, being puestmtitiously by the Chief
Officer and his team at the Environment Departmev. note in particular
that a more rigorous approach on the recording efisibns, a new
enforcement policy and operational changes to khegenforcement function
closer to the ‘planning’ side, have recently bemplemented within the
Department. These are positive developments, péatlg important in the
wake of RSL'’s case, and we welcome them. To hgpasusuch changes and
to keep up the momentum of change, and taking at¢oa of a high level of
public interest in the good working of the devel@mhcontrol function, we
also recommend in section 4 a regular process pmfrt&ge to the States on
development control activities generally.

The remit given to us by the States in ourdtlierm of reference was
particularly opportune in view of the broader comtef concerns about the
development control process in Jersey and the waaoalyses in recent years
of its shortcomings, both general and specific. rgjeais already taking place
in the Department. Our aim in this second and fimglort is to put what
further weight we can behind this process of chaagkimprovement and to
seek to ensure that action upon it, and furtherggpmte reform, is sustained.
This has the potential to be one good outcome @fvdry hard time had by
RSL at the Department’s hands over the 5 years tnom 2003.

CONSIDERATION OF KEY ISSUES
0] Widening the Definition of Permitted Developmat

Permitted development is that development fuickva planning permission is
not necessary (although consent under the Buil@ipg-Laws may be). At
present in Jersey this is governed by the Planaimg) Building (General
Development) (Jersey) Order 2008 (the GDO), as drtbim 2009.

Broadly speaking, the GDO permits a number labses of development
without need for planning permission. The main arfethese are —

(a) installation of a bathroom or water closethivitthe curtilage of a
dwelling-house;

(b) erection, construction or placing, and thentemiance, improvement
or other alteration, within the curtilage of a divej-house, of —

0] a conservatory or an extension to the hosabjéct to certain
restrictions, including a maximum external size of
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25 square metres and a maximum height of 3.5 métrea
pitched roof);

(ii) replacement of a window with a door_or vigersa(excluding
listed buildings);

(©) installation of a geo-thermal heating systeexcluding Sites of
Special Interest or sites of archaeological impaed; and

(d) installation of additional or replacement plaox machinery on an
industrial site (excluding Sites of Special Intérasd installations that
would materially affect the premises concerned).

The key element of the ‘freedoms’ included in #t@ve is small (really quite
small) extensions to premises. The further amentlimeB009 was a minor
change to exempt window and door replacements ildibgs built before

1920 that are not on the Minister's ‘Register ofchitectural or Historic

Buildings'.

There were 2 reasons for the changes introducétd08. The first was a
reduction in the regulatory burden facing mainlyuseholders and small
firms. More minor development to premises withlditbor no impact upon
neighbouring properties, or upon the streetscapamatscape, could thus be
undertaken without the costs, delays and possittertainties of the planning
process. The second was a reduction in the regulassk facing the
Department through reducing the number of planaipglications handled by
the Department in order (hopefully) better to matetrkload to available
resources. This applied, by definition, not onlyafuplications themselves but
also to such things as dealing with pre-applicatolvice and requests for
reconsideration, in both of which spheres ‘smaliinming applications were
generating a deal of wdtk Underpinning this policy objective was the
criticism in the Shepley report, already noted} tha Department was mired
in minutiae to the detriment of its view of, andlié§¢to influence, the bigger
picture (especially through dealing well and firmijth ‘large’ applications)
and the realities of the Department’ parlous posias evidenced by the 2007
in-house review and, indeed, our own first report.

It is, however, not evident to us that the 2608nges were either excogitative
or founded on clear principles as to what, and what, citizens and
businesses might or should be able to do on oheo properties absent a
public policy interest as manifested through depelent control. It does
rather appear that the changes made were notdahirg in any sense of the
word, or thought through from first principles dapning policy in a deeply
considered manner. It comes over that trying totigetworkload down by
ceding as little regulatory ground as possible setarhave been the driving
force, and even if this insinuation is perceivedéoa little unfair that seems
to be a not wholly inaccurate description of thesute And so,
notwithstanding the changes made, the Jersey GCstilhbe regarded as
fairly narrow, more restrictive by some way, fomaexle, than the comparable
arrangements in the UK (which, we understand, mightrelaxed further
following the relevant announcement made in the 1201K Budget

4 Ministerial Decision MD-PE-2008-0198 refers
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Statement). This point was well made in POS’ repburthermore, POS
concluded that the 2008 changes, while welcome nbadeally addressed the
workload problem. That was hardly surprising sinednatever the rules,
forecasting demand for development control servisesbviously an inexact
science.

The following short extract from POS’ reportgseelucidate the position —

‘In his 2005 report for the States on the ReviewhefPlanning and
Building Functions, Shepley explained that the esystended to get
bogged down in detail and concentrated on minutigd/]atters
which require a specific planning permit in Jerdayt are permitted
in most areas in the UK, subject to standard coods, are:

. house loft conversions;

. replacement and new windows above first floor and
roof level;

. larger rear extensions, conservatories, garages a
outbuildings;

. garage conversions (unless conditioned to renasin
garaging).

‘Industrial or Warehouse buildings can also, in masases, be
extended by 1000 sq m or 25% subject to standandittons. These
higher exempt development levels in the UK have lateoduced
without raising great concerns, even in denselyettped mature
residential areas.’

The position in Jersey over the last decadsooon numbers of planning
applications is also worth brief adduction. In eatlhe 4 years 2001 — 2004
the Department registered over 2,400 applicatisn8005 (when we note, the
Department gave permission for RSL to relocate &atHerbrae Farm and
when the recent economic cycle in the constructeaotor was close to a
nadir), just under 2,000 applications were regesterThe annual number
increased to over 2,200 in 2006 as economic agtintensified, and stayed
around that level until the downturn of 2009. (lhsvaround this time, early
2007, that the Department made its ‘bleak’ assestwoieits ability to cope
with demand for development control services, thetsing the scene for the
modest reform of 2008.) Last year, some 1,800 epfptins (of which just
over 260 were pre-application enquiries) were teggsl by the Department,
the lowest annual number of applications in the desade. That, for the last
year of a decade, was but about 75% of the anweahge in its first half. As
events turned out it is hard to know whether orthetreduction in the number
of applications since the GDO was made, and sulesgiguamended, was
mainly due to the change in policy as opposeddoranution in the level of
economic activity generally. The difficulties thhis fluctuating demand for
services presents to the Department is very clean fsuch figures, even
before factors such as complexity of applicatiomstaken into account.

R.38/2011
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3.7 POS concluded that the Department was not resdeven for the ‘lower’
volume of work apparent in 2010 and thus recommenale one key response
to this, that there should be a yet further widgroh permitted development.
Its proposals were —

(@)

(b)

that free-standing single-storey outbuildimgduding sheds, detached
garages, greenhouses, freestanding conservatosied, summer
houses, all of which would be ancillary to the emjent of a
dwelling house, should be permitted to the reatheffront elevation
of dwellings, subject to standard conditions tot@co neighbouring
properties, and provided that less than half ofréae garden area was
developed with such outbuildings; and

that the case for the equivalent of UK pereditdevelopment rights
for rear and side extensions should be considemgdefr (other than
for registered historic buildings) subject to aailled examination of
the impact of the same for residential extensiohme or two
storeys, and certain caveats to do with aiminghsuee high standards
of design.

3.8 The Minister appreciated the imperative sigrthlby POS and announced on
2nd February 2011 his intention further to amerel ®@DC. The changes he
has proposed include —

(@)

(b)

(€)

(d)

(e)

(f)

()

(h)

a 25cm increase in the maximum permitted rbefght of a
conservatory or other domestic extension;

a 5 square metre increase in the permitteal tmygregated external
area of a conservatory or other domestic extension;

a 25cm increase in the maximum permitted hedfla domestic fuel
storage tank;

exemption of domestic loft conversions in mujges not listed or
being considered for listing (with certain addi@brnestrictions);

the exemption of extensions to industrial avetehouse buildings
where the extension would not exceed 5% of thetiagisuilding
area;

a 50cm increase (to 2.5 metres) in the peedigweep of the blades
of a wind turbine installed for electricity geneoat;

a tightening of the restriction on the paigtiof building exteriors to
include all listed buildings or buildings being shered for listing;

a tightening of the restriction on creatingvnaccesses to a road to
include all listed buildings or places, or buildingr places being
considered for listing;

° Seewww.gov.je/News/2011/Pages/PermittedDevelopment.asp
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0] a tightening of the restriction on the instditbn of ground/air-source
heating systems to include all listed buildingsptaces, or buildings
or places being considered for listing; and

()] the exemption of bus shelters installed by wblic or parochial
authority.

We are advised by the Department that these chamgesxpected to result in
around 400 fewer planning applications being suleashieach year than the
average number in recent years, though it is redrchow this rather broad
brush estimate has been derived.

Given the workload pressures the Departmentféaed, and which played
their part in the way it made mistakes in RSL'segage do not disguise our
owning to some concern that what is now proposethbyMinister does not
go far enough to enable a sufficient reduction orkhad to be achieved, let
alone an appropriate regulatory loosening. Cestadime quite significant,
considered, recommendations by POS for greateamalibation — for example,
on exempting from control replacement windows awodrd above ground
floor level, and on external appearance criteriaiidustrial and warehouse
buildings — have not been accepted at this time.

The reasons for this, and the pros and cores mbre generous loosening,
badly need to be well evinced. We think that th@iEemment Scrutiny Panel

should resolve to take an interest in this subjgmtething it has not done to
date in any guise, in order to seek to establistdtivers of policy in this area
and their real or imagined rationale. To start geiroff, we recommend that
the Minister invites his recently formed Politicaieering Group to report on
the matter for the Scrutiny Panel’s benefit. Thisuld in our opinion be a

very good subject for what we understand could elthe distinguished new
Group’s first published report.

(ii) Delegation of Powers

POS recommended that more development catdoision-making should be
delegated to officers, with the proper caveat that existing delegation of
powers agreement signed by the Minister neededicgvin order to clarify

precisely what powers had been delegated and in wihaumstances. We
certainly agree that greater clarity is needed tlbloe scope of decision-
making delegated by the Minister, both to the RiagrmApplications Panel

and to officers, and greater precision about tmétditions of those powers or
otherwise and we recommend accordingly in congraievith POS.

There were several instances in the RSL cémrenit was not at all clear
where formal decision-making power lay; indeed wege of the view that the
initial permission itself, in 2005, that allowedetlcompany to establish
operations at Heatherbrae Farm was improperly ddcat officer level. To
say the least, furthermore, the delegations agneethen extant did not seem
to be universally well comprehended by staff. Irs thein we consider that
taking time now to get the delegation of powerseagrent right will help to
reassure applicants and the wider public that macgs degrees of
transparency and accountability within the Depanimare in play. We

R.38/2011
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suggest that the Department seeks to follow thendorof not dissimilar
agreements signed by the Ministers for Home AffgRs10/2009) and for
Treasury and Resources (R.10/2011). Those adagtudar format and they
summarise both the individual power delegated amere relevant, the scope
of individual delegations, in a manner that is easfpllow.

(i) Ministerial Code of Conduct

This concerns exposition of the role and tbevgrs of the Minister for
Environment under the Planning and Building (Jerdegw 2002, for the
benefit not only of consumers of development cdngervices, but also
planning officers themselves. Lack of understandibgut this — or, perhaps,
confusion about that understanding — was truly lerohtic at certain stages of
the RSL case, notably in 2006, just after the néamiitng Law was brought
into force, when it was evident, and damaging te pitocess, that officers had
not properly taken on board what had thus changkd. Minister had one
view of how he wished to conduct a site visit andswclear that he was
empowered to proceed as he would under the new tlevcase officer to
whom fell the duty to advise the Minister had aeottbased on the Code of
Practice for site visits under the old Law. Theuegmg muddle was, by any
standards of development control practice, bad.

Our strong sense from that particular episede that the Members’ Code of
Conduct for Development Control required furtherrkyanot only on getting
its content right, but also on its implementationtihe sense that everyone
involved with it understood its purpose and howwbrked. We saw,
moreover, good reasons why the Minister should lggle® bound by that
Code of Conduct or by a suitably tailored versibit.0Ne refer any doubters
to section 10 of our first report (specifically,rpgraph 10.28 onwards), which
sets out in some detail how the Minister's honolgrabut ultimately
ineffectual intervention at a site visit of 20th pBamber 2006 to RSL's
premises represented a notable departure fromoteriorm and caught the
Department entirely off-guard. (It should of coyrbave been fully prepared
for the introduction of the new Law, but wasn't.)

Incidentally, we have also got to know tha Members’ Code of Conduct
for Development Control was revised during 2007e Téwvision reveals that at
least someone within the Department believed itinaed to apply to both
the Minister and the Planning Applications Panehtbers during that time,
despite the Minister’s clear view of his differgmbsition (since mid-2006)
under the new Law as the sole taker of decisionthose applications he had
reserved to himself to decide or on which he hatbpee intervened. There is
no evidence, however, to indicate that the 200&i@v was ever formally put
to the Minister, so perhaps realisation was by #merging of the change that
had happened as a result of the new Planning Liawas$, moreover, not
disclosed to us by the Department during all ourkvem the RSL case. We do
not think that this was a wilful omission; the Ddpgent’s confusion was
such that it simply did not know the true statushef Code of Conduct and, in
particular, whether the Minister was in any sensenid to follow it. If nothing
else, this makes our point about its systemic asgéional weakness.
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The Code of Conduct as revised in 2007 isrdegha by POS as very
satisfactory in the main, including its guidancetba conduct of site visits.
That seems to us to be a very reasonable conclusiwhthe same goes for
POS’ views on the need for structured and transpardinisterial
involvement, with officer support in all cases. PO/e set out one suitable
way forward in the form of a draft code for the hdiler and we consider very
strongly that this should now be put into effecthypromptitude. Everyone
involved in a planning application should have ¢pportunity to understand
the process in which they are obliged to engagethaclarity such a code
would bring to the Minister’s role could in contedtcircumstances be of
meaningful benefit to her or him. And, perhaps evame important, it ought
to help, and protect if need be, the Minister hifnse

(iv) Consultation with other Government Departments(statutory and
non-statutory) about Planning Applications

Of all the various problems of due process addinistration that we

identified in our first report, ensuring the effi@ehess of consultation with
other departments of government, and indeed pértseoDepartment itself

other than Development Control, was one of the mo&tble in the context of
RSL’'s case. The consultative relationship betwden Department and the
Health Protection Unit of the Health and Social v@s&s Department is

uppermost in our minds here (wherein we are ple&sdthve been advised
that relations between them are now much betten thitherto), but the

broader issue remains to be managed: how shoblkel énsured not only that
the Department secures good and timely responses &my or all other

departments, and equally that other departmentsrstathd the importance of
the same and act accordingly? During the preparaifoour first report we

had cause on several occasions to review the @osiin consultation

responses submitted to the Department by otheesStlpartments. In some
cases it seemed that only cursory thought had peeimto responses so that,
consequently, they were of a practical value toglagning process that did
not match the prominence they may have been giveatanning reports, the
template for which gave fair space for the inclasaf such responses. We
sensed that in other departments this was mairmy as just another, rather
formulaic, task to be done, not worthy of any matar oversight from a

policy perspective and perhaps unaccompanied byrmanderstanding on the
part of the officers concerned of the private righdtentially at stake.

This was not at all helped, it should be saydthe mechanistic way in which
the Department circulated applications for commienthe first place (or
indeed, in RSL'’s case, failed to communicate awith requisite consultees,
whether or not ‘statutory’) absent any initial agwifrom planning officers to
help colleagues by drawing out factors or issues particularly mattered
from a planning perspective. POS’ report suggelarly that this state of
affairs still obtains, the process of circulatiar tomment being instituted
before a case file has reached the desk of thgra®ed planning officer. We
see a strong case for more ordered arrangemerdssagovernment in this
important sphere and we so recommend in the nekbseof this report.
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In the case, however, however, of Health Btiote, which is a particularly

critical consultee on many planning applications, twink there is a case for
going somewhat further and making some changes dpartmental

responsibilities to remove overlap with the Enviremt Department's

functions generally and to bring it, Health Proi@tt closer organisationally
not only to the development control side of the &é&pent but also to its, the
latter’s, ‘environment’ function as a whole. Thisdertainly not the first time
that this has been proposed but the time seemisiparly ripe now for some

change to be made, not only because of the sharigsmn consultation

between the two in the RSL case and the intringge dor change to which
this gives rise, but also on simple grounds of eowy efficiency and

effectiveness. To this end we were pleased to hésedl that action was
already in train between the 2 departments. Oupqa& here is simply to
commend that having regard to our findings in tf#&i.Rase and to seek to
urge that this small but useful ‘machinery of gaoweent’ adjustment is

effected satisfactorily and timeously.

(V) Appeals

This is a difficult subject, on which, as rbia the previous section, we are
far from being the first to opine in recent yeddsir starting point is that we
believe that things in RSL's case could have turoedl differently, and
probably for the better in terms of the regulatontcome secured by the
company, had machinery been in place to allow fpilagn merits’ appeals
against planning decisions to be made in a strfaigtard, low cost, manner.
This led us to thinking that some reflection afresh the current position
might not be without value.

The current position is as follows. Plannipglecations rejected by officers
of the Department under delegated authority canhéard again by the
Planning Applications Panel if the applicant coesidthat the refusal was
unreasonable. This is the ‘Request for Reconsidargirocedure. In practice,
anyone who seeks reconsideration by this meanises gf. Those, however,

whose applications are decided directly by eitler Planning Applications

Panel or the Minister (something, of course, ovéictv applicants do not
have control) do not benefit from a ‘request faramsideration’ option. They
have the option only to appeal to the Royal Coutbaequest that their ‘case’
is heard by a Complaints Board under the AdministaDecisions (Review)

(Jersey) Law 1982.

Appeals to the Court on such matters are gegeby the Royal Court’s
Practice Direction RC6/03. This put in place a ‘ified’ procedure for
certain planning appeals and was introduced asisecoience of the decision,
already noted, to drop the proposed appeals mewhanian ‘Appeals
Commission’ — that had originally been includedtlie new 2002 Planning
Law. The Direction enables appeals to be heard guiiyn by affidavit
evidence, enables applicants to be represented thdre by an advocate (and
indeed sets out the expectation that this shoulithé@orm), and sets out that
an award of costs would be made only in excepticitfaumstances. These
are not insignificant modifications to the normalles of the Court, but
nonetheless the procedure involved remains a ‘legaé with all the
dauntlessness for ordinary citizens implied by.that
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And it is not, and cannot be, for the Coursabstitute one ‘planning merits’
judgement for another; under the Planning and hgld.aw (Article 109) an
appeal to the Royal Court can be made only on tbangls that the action
taken by or on behalf of the Minister was unreabtmaaving regard to all
the circumstances of the case. As establishedsa v, the Court cannot
intervene if it believes a planning decision wagahemistaken; the decision
has to be unreasonable. In the judgemental anditajid area that is
planning, and where the Law deliberately giveshimister wide discretion in
his decision-making role, that is an extremely higlrdle. We certainly
incline to the view that it is probably therefore anreasonable one from a
public policy perspective, although in RSL’s owrsedhings went so wrong
that, who knows, the Assistant Minister's eventdatision on the ‘roofing
over’ application may well have been susceptiblatervention by the Court
had the moment of relevance not in practice pakseasther reasons.

The provisions of the Planning Law enablifgjir@ party’ appeals against
decisions by the Minister or Panel to approve plagapplications submitted
by others require similar tests of ‘reasonablendss not within our remit to

consider the pros and cons of Jersey’s havingdotted arrangements for
third party appeals, but it is hard not to remdr&ttit is curious, to say the
least, that such effort was put by the States pntdecting the rights of third
parties against decisions taken by the Departmehliusters aimed at others
when attention to those of first parties, whosepprty rights are those in
guestion in any decision-making, seems, relativielyhave been really quite
wanting. (This is, moreover, the worse in our vigiven that since April

2009, applicants whose applications had been ceridand turned down by
the Panel have lost even the option of being ableetjuest a ‘voluntary’

reconsideration by the Minister — a change that regsrtedly motivated by
an internal departmental review that advocatedmatising the process.

All the arguments on this are excellently @et in the 2008 Committee of
Inquiry’s report already referenced and those éstterd should go back to that.
The evidence collected and analysed there is gl¢ael starting point for any

reconsideration of the law or practice in this aanaw.

The procedure regarding a Complaints Boaaditfle different. Such a Board
is empowered to consider whether a planning detisio
(a) was contrary to law;

(b) was unjust, oppressive or improperly discrimamy, or was in
accordance with a provision of any enactment octjm@ which is or
might be unjust, oppressive or improperly discriatory;

(c) was based wholly or partly on a mistake of taviact;

(d) could not have been made by a reasonable bbdyersons after
proper consideration of all the facts; or

(e) was contrary to the generally accepted priasipf natural justice.

6 SeeMinisterial Decision MD-PE-2009-0059
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These are wide powers of investigation and inquswyt although there is no
reason to doubt that Complaints Board decisionswarghed carefully by
Ministers, they are manifestly not bound by thoseisions. This is not
therefore a route by which the Minister’s or then@la view on the planning
merits of a case, as compared with the processwsuding it, could ordinarily
be challenged, although (and it is perhaps quitergrortant saving) the very
fact of an appellant’s having invoked such a preaasild well have its own
impact on the Minister's or the Department’'s preadtithinking about the
merits of a case challenged through this particuleans. There are examples
of this effect from other areas such as the prowmigif information under the
States Code of Practice on that subject, which lwipeovides an appeal
mechanism through the Complaints Board route.

The 2005 Shepley Report encouraged a regsiainthe arrangements for
planning appeals. Ditto, with RSL’s case in mirtdséems to us to be fairly
indubitable that the existence of a viable and ssibée ‘first-party’ appeals
system with powers in place for the revisiting lnd {planning merits of a case
and the overturning or amending of poorly raticsedi planning decisions
(including planning conditions affecting the terofsan approval) would act
as a constant deterrent against sloppy standadigp@or decisions. This is
certainly a crucial factor in the UK system, taetif by the 2 members of the
Committee with experience of English local governineEnglish local
authorities have very great incentives, financral @olitical, to get decisions,
and decision-making, ‘right’ first time.

POS observed in its more recent report thertsey is now unique in the
British Isles in not having an independent plannimgrits based appeal
process.’lIts report discusses several options for changeespect of first-
party appeals. It recommends the establishmentoindependent appeals
commission (and the consequent discontinuation o trequest for
reconsideration’ process which, it rightly obsepv®ugh not being without
merit falls short of being truly independent. Ifcammission’ approach were
to be deemed unworkable, POS suggests that it nigHhietter to reinstate
ministerial ‘request for reconsideration’ hearirgswhich decisions of the
Panel could be reviewed from a purely planning pectve. That would still
leave a potential problem with decisions decidedhin first instance by the
Minister herself or himself, but it would certaintrrow down the size of the
problem, especially if it is envisioned that in dogyears the Minister may
(not least through a new code of practice on nenglt involvement in
decision-making) be directly involved in fewer cagkan in the recent past.
We make this point not to detract from the fairmpaif principle that would or
should be given effect by establishing a whollydépendent’ appeals body,
but in recognition of the practical and financiabnstraints that would
inevitably surround taking forward such a propasal reasonable timescale.

Whatever, if the idea of an independent agpbaldy were to be taken
forward once more, it would be important in ourwihat it was given no role
at all in determining third party appeals. Those different beasts, and should
continue to be governed by the rules of the RoyalrCso that there is a fairly
high bar to be crossed by anyone contemplating aatttn. The intrinsicality
of this from our own perspective apart, that wohkl in keeping with the
significant weight of legal and professional eviderpresented in the 2008
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Committee of Inquiry’s report which was criticalpninciple of the third-party
arrangements that the States had chosen to pl#de.p

The conclusion we have reached from reviewlirgposition on this in line
with our own terms of reference is really that ‘sthing must be done’. The
present situation is manifestly unsatisfactory. gheoshould be able to
challenge, without significant ado, regulatory damis that affect or curtalil
their rights to enjoy their property as they woubthd possibly too their
business interests and even their rights to fafifdy The Court should, as
ever, be a place of last resort in probably onhaadful of special or unusual
cases where points of law arose.

What might a realistic appeals system look?ikOne option might be the
model lately introduced in Guernsey, tantamounttiiising a specialist Panel
including at least one person not from there. Aapib to keep it within the
Department but with strong and deliberate stepertak ensure, and to be
seen to ensure, fairness and transparency, andowfsec accessibility.
Crucially, on such a model, no appeal could be idensd or decided by any
officer, Minister or Assistant Minister who had be@volved in the original
decision. It needs also to be emphasized thatdbatsion’ may not only be a
decision to have rejected an application. It coelgually concern the
inteneration of a condition on an approval or (aghtnhave needed to occur
in RSL’s case) a seemingly improper enforcemernteaot

The machinery for this does not need to beptexnit needs to be reasonable,
having regard to the arguably slightly peculiacemstances of a small place
such as Jersey. We were very struck, for examphenwnvestigating what
went wrong on RSL's case, that there was one ‘iaddpnt’ area of the
Department, the section dealing with cases wherappeal to the Court had
been made or proposed, that was very well ableitéhcough previous poor
thinking and practice and get a bad decision — hat tinstance, the
unwarranted issuing of a enforcement notice — hpaddversed by the
Minister. We suspect there is something good tddbon there, especially
when account is taken of the not inconsiderabléscalseady perforce tied up
within the Department in handling ‘independentlppaals made to the Court.
Equally, it is possible to contemplate some improgats to the ‘Request for
Reconsideration’ procedure to make it more robust eredible. Coupled,
moreover, with measures such as an effectual widerof permitted
development and restraint on the number of casageteat first instance by
the Minister or the Panel, we cannot believe thaiuld not be possible to go
a long way towards achieving sensible and acceptablangements for
‘planning merits’ appeals that would be neitherrons or costly. Citizens,
one suspects, would mainly want assurance, asblangs possible, that
although their appeal was being handled adminigélgtthat was being done
in good faith and according to basic rules of redtjustice.

Our recommendation on this in the next sedsomot designed to provide a
blueprint for what a ‘planning merits’ appeals systmight look like but
rather, having regard to our thoughts above, toierthe States to accept that
suitable change in this area is now needed andttthmking going seriously
on what exactly it should comprise.
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RECOMMENDATIONS

We make the following recommendations to theteSt pursuant to our third
term of reference:

Permitted Development

(i)

before making the planned further revision ¢tfie General
Development Order to enable a greater widening perritted
development’, the Minister for Environment shoulefer to the
Environment Scrutiny Panel both the draft Order aad
accompanying report. This report should be agrgethé Minister’s
new Political Steering Group and confirm that thenister has had
the closest regard to all POS’ recommendations gtending
‘exempt’ development in section 6 of its report,daexplain the
reasons with exactitude if he does not proposedamphting the POS
recommendations in their entirety. The referrathi®@ Scrutiny Panel
should be made no later than the start of the cpmirmmer in order
to give it time to consider the matter before theé&% breaks up for its
holidays;

Delegation of Powers

(ii)

the Minister and the Chief Officer, EnvironmteDepartment, should
satisfy the States that the Department’s currelggdéion of powers
agreement has been revised authoritatively, edpecdra order to

clarify beyond peradventure what development conpawvers are
delegated by the Minister to the Planning Applimas Panel and
officers respectively, and the limits of those delted powers;

Code of Conduct for the Minister re Planning Deci®ns

(iii)

the Minister should adopt, by formal Minisigl Decision no later
than 31st May 2011, after appropriate consultaiooode of conduct
regarding his involvement in pre-application adwacel determination
of applications. This should follow, as closely asasonably
practicable, the template for such a code of consletcout at Annex F
of POS'’ report;

Consultation within Government on Planning Applicaions

(iv)

the Chief Officer, Environment Department alth without delay,
prepare a policy document for the endorsement ef @orporate
Management Board governing the way in which stayutmd non-
statutory consultation on planning applicationsustian all cases be
undertaken between and among government departrardtselated
agencies. This should cover the way the Departiteglf goes about
initiating consultation requests and set out a raeism for ensuring
that a cadre of officers across all departmentdastified as having
responsibility, each person in her or his own depant, for
responding to consultation requests and for engagiith the
Department on them as necessary. The cadre sheuliehtified by
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name in a list kept by the Chief Officer and brautggether from

time to time by his Department so that it has cnedeand those who
comprise can understand and appreciate all regufsittors and
procedures to which they must have regard when amting on

planning applications. The Corporate Managementdshould keep
such arrangements under regular review on the adviche Chief

Officer, Environment Department;

Health Protection Unit, Department for Health andSocial Services

(v)

current discussions (that we understand tqdstive) between the
chief officers of the Environment Department ané tHealth and
Social Services Department about (a) eliminatingriayp between the
former and the Health Protection service within tladéter and
(b) ensuring better interaction between the two d®velopment
control issues having been concluded, the 2 reteMamsters should
bring forward a substantive proposal to the CouocMinisters, and
thence the States, to implement the agreed champesaim of such
changes should be, first, to make things go bétreuugh eliminating
any overlap of activities and thus utilising resmg better, and,
secondly, to ensure the best possible Health Rimtemput to the
development control process in a joined-up manner;

A ‘Planning Merits’ Appeals System

(vi)

taking account of comments in this report amdhe relevant parts of
the other reports referred to in paragraph 2.2 epand indeed the
whole ‘history’ of the matter over the last numbafr years, the
Minister should publish, within four months fromettdate of this
report, a public discussion document on introducndirst-party’
planning appeals system (that is, concerning appeghinst any
decisions on or relating to planning applicatioalsiig account only
of ‘planning merits’). The discussion document ddaet out a clear
putative timetable for progress to be made to asfaatory
conclusion. Once public views have been gatheredaasessed the
States should have an orientation debate on théevidsue and remit
the Minister to work with the Environment Scrutif@anel and all
interested parties to prepare specific proposals;

Momentum

(vii)

the Chief Officer, Environment Departmenthasild report to the
States, through the Minister, before the end of Rt Session of
2011, on progress made in taking forward and implging the
above recommendations together with all the maiasomade by
POS; and thence should report similarly at leastualty on all
aspects of the performance and improvement of #weldpment
control function in Jersey, and on related matters.
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5 ANNEX A — THE POS RECOMMENDATIONS
Section 4 — Document and Process Review
Screening and validation

4.28 Review performance targets for the screenifgamplications to avoid
unnecessary rejection of applications causing maoek in the long run.

Fee structure

4.31 A formal protocol should be put in place taldeith variances from the
published fee rates, which ensures that individifiters cannot be challenged about
such decisions.

Application registration

4.38 Review whether the five working days targetdgistration is too long, given
that the initial screening must be completed wittdrhours.

4.39  Further consideration should be given to aghbbur notification system as
proposed in the Les Ormes report to avoid issuesngy in the future.

4.40 Review the practice of not commencing to vaorkan application until the
certification process is complete to assist smaterking.

Consultation process

4.46 The “trialing” of the revised process for desgh of consultee responses
should be prioritised and the letters should inéuds much detail as possible
regarding timescales to inform the applicant/agent.

Allocation of applications to case officers

459  All case files should be allocated within fiverking days of registration to a
named case officer.

4.60 Case officers should (as standard practiceideatified on the Merlin system
(or any replacement) rather than simply to a team.

4.61 The Asst Director, Development Control shduddinvolved with the team
leaders, in the allocation of applications to cas#ficers and briefing upon them,
immediately after registration. This will ensuratipolitical involvement is managed,
that consistent decisions are made across the teathshat planning obligations and
percentage for art contributions are handled appiately.

4.62 Following the early briefing referred to abowlay to day managing of cases
should be dealt with directly by the team leadergh the Asst Director only being
involved as a back up or in cases of particularssirity.
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4.63 Team leader case loads should be reduced popqiate to allow them to
take on the effective management and support of shaff. Until delegation and
exempt development levels can be increased, andiinmvoduced, there will need to
be an additional temporary case officer post tawlifor this, to deal with backlogs
and to allow the re-instatement of pre-applicatamvice as outlined in Section 7.

13 weeks target

4.70 Reduce the minor applications target incre@mgntback to 8 weeks once
related recommendations in other sections of tipeneare implemented.

Signing off of officer recommendations — “Four eyesl six eyes”

4.76  All applications should be counter-signed lithez the appropriate team
leader or the Assistant Director, Development Colntr

4.77  Standardise the signing of decision noticesrtsure that junior staff are not
allowed to sign them on behalf of the Director @sistant Director.

4.78  Attach draft conditions to the application essment sheet, with an extra copy
provided to the Applications Team, and ensure tHategated decision draft
conditions/reasons are counter-signed.

Delegation levels

484 Levels of delegation should be reviewed tmwallapplications to be

determined by officers when there are fewer thaeettoutstanding representations to
which the officers have responded and shown how theve balanced those
representations in their decision (not necessagholved these representations).

4.85 Completely re-draft the current delegationesul, in a tabular format, in
consultation with the States legal team.

Conditions

492  All appropriate non standard conditions thag¢ @urrently being used should
be collated together so that an immediate revied @pdating of the existing standard
conditions can be undertaken by the Director ofrRlag, utilising the experience of
the Appeals Team.

4.93 In the short term all case officers shouldréguired to input conditions into
the Merlin system because any new IT system wilbiitrdata from Merlin and this
should be as complete and up to date as possible.

4.94 In addition, in the short term, adding the ditions will allow the scale of the
use of non-standard conditions to be accuratelyngjtiad.

4,95 Once the revised list of standard conditioas been adopted, any officer
proposing to use a non-standard condition shouldsod with the Appeals Team to
check its enforceability before it is included Iretofficer’s report, and the Assistant
Director, Development Control and team leaders $thaign off all non standard
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conditions and regularly review any which shouldaokeled to the standard condition
list.

Site visits

4.100 Revise parall of the PAP Code of Conductreftect the current
arrangements made for site visits.

4.101 Regularly review the conduct of site visitensure that no impression of pre-
emption of the decision is taken.

Decision recording

4,116 Put in place an agreed timetable for senliebveen the department and the
States Greffe for production, checking and pubi@atof minutes of PAP and
Ministerial hearings.

Decision letters

4.122 Standardise the production and despatch aisien letters and permits
across all three teams to avoid problems arising.

4.123 Clarify the legal wording in respect of tirperiod allowed for objectors to
lodge third party appeals.

4.124 Review whether the 14 days currently alloedthird parties to lodge
appeals should be extended to 21 or 28 days.

Percentage for Art

4.129 Produce, agree and publish the revised guidam PFA as soon as possible
to provide clarity to both applicants/agents and sea officers. See also
recommendations on PFA in Section 5.

Planning Obligations

4.137 The “one stop shop” group, or an ad hoc irdepartmental group, should be
asked to:

. Recommend types of development and thresholdsizaels of
development above which infrastructure and servig®vision
planning obligations should be sought

. Identify the infrastructure and service provisiorequirements
generated by major development and appropriate deteds to be
sought by planning obligations

. Provide indicative tariff rates for these

. Revise SPGPN 13 to incorporate the above to ensbe policy
objectives can be met.
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4.138 A procedure should be adopted whereby the@RDeam leaders identify to
case officers at the case allocation stage (or tie-gpplication discussions) that a
planning obligation should be sought, and the lafficers are alerted to this
requirement as soon as possible.

4.139 The Law Officers should be asked to prodtanedard agreements capable of
being offered by applicants in simpler cases tkdeeavoid delays in permits being
issued awaiting the preparation of agreements.

Enforcement

4.144 An agreed enforcement policy and proceducelldhbe produced as a matter
of urgency and provided to the current Committemgtiry for information.

4.145 Consideration should be given to extendirgBhforcement Team’s role to
cover checks on conditions compliance, followingeforg from the individual case
officers.

DC procedures manual

4,153 The content of the procedures manual shoddrdviewed thoroughly,
completed and re-ordered in a sequential order vath index that shows clearly
where process elements are still missing.

4.154 At the same time, there should be a critiealew of all the processes in place
to identify any simplification or “smarter” workinghat could be achieved linked to
the introduction of new IT systems (See ResourE®8 recommendations).

4.155 Responsibility should be given to one of tdem leaders to review and
resolve issues arising as well as prioritising gfreduction of the missing procedures.

4.156 The manual requires some introductory conteaime of the content currently
relates to the minutiae of the payments systemwlb@ do” training documents)

whilst other documents provide overall policies aoperational issues for case
officers.

4.157 The completion of the manual should be tceasea matter of real urgency.
Public information literature and forms.

4.164 Provide a front sheet to the application fanoorporating a comprehensive
check list of items required for applications ofigas types and which requires either
the applicant or their agent, to sign and certifiat all information required has been

submitted.

4.165 Give consideration to designing a simplerorgdy form for minor
householder applications.
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Section 5 — Consistency of Conditions and policy tierpretation in decisions — file
review

Methodology & Standard Conditions/Reasons List Bevi

5.8 The time taken to draft conditions or reasofsciv are clear appropriate,
necessary and enforceable can be considerable anevesed standard set of
conditions/reasons (with appropriate inserts to tonsise the condition to the
circumstances) should help to reduce the time taitehensure greater consistency.
That is not to say that purpose designed conditiilks not need to be carefully
written in circumstances where a standard conditinay not be precise enough to
achieve the objective. However a list of testedreebble conditions built on best
practice of the DC staff would avoid weak and uams@able conditions, which have
caused criticisms in past reports on planning deais.

Percentage for Art Conditions

5.26 It is understood that the department is reingvdetails of the percentage for
art policy, and it is recommended that the adequzfcgercentage for art statements
at permit stage is considered further in the revithere are a significant number of
permits granted before the percentage for art stetiets are completed, a legal
agreement for the artworks is desirable.

5.27 If a planning obligation agreement is needed & scheme to cover other
matters, the agreement could include the percentigeart statement without

delaying the development. If only the percentagaifbstatement triggered the need
for a legal agreement then the current standarddiiion could form the basis of a
legal agreement template, with the detail set aupage 10 of advice note 3 (or its
successor) added. The developer could completashasunilateral agreement to save
time but leave appropriate control with the States.

5.28 It is suggested that to ensure consistenéympliementation of the policy and
condition, a department seminar/training event igamised when the revised advice
note 3 is adopted.

Consistency of Decision-Making with Approved Poleyd Completeness of Material
Considerations

5.39 It is recommended that the Assistant Directars asked to review the
intended application of policy and then run an ouke seminar to agree a consistent
approach to rural policy interpretation. Other meass recommended elsewhere
relating to team changes and joint front loaded igtast Director/Team Leader
allocation will also help align rural policy interptation, by providing consistent
early advice in discussion with the case officer.

5.45 In relation to the consistent application ofipy it is considered desirable for
major schemes, that would be a departure from apgmigpolicy (if approved), to be
advertised as major departures and so identifieths weekly application list, in the
Jersey Evening Post and on the website, at thedfra@ application’s registration. A
decision as to whether they were “not insubstahtidépartures, when a public
inquiry would be required, should be made at thégse. A definition of a “major”

scheme would be required. For statistical purpasethe UK jurisdictions, “major”
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is defined as 10 or more dwellings or the equivalgnantum of commercial
development. That may be appropriate for Jersey lngher threshold might be set.

5.46 Development proposals below this major thriekhevhich are (potential
insubstantial) departures, should be identifiedtlie weekly application list, in the
Jersey Evening Post and on the website, as possiblébstantial departures (if
approved).

5.47  This publicity for substantial and insubstahtlepartures, is recommended
to:

. reinforce the need for early recognition of sudmportant
considerations in the processing of an application.

. reduce the risk of case officers not putting addg weight on the
approved Plan

. help address the criticism of inconsistent rupalicy interpretation
by officers which was identified both inside andtsale the
department and

. help the Minister by providing early advice onetirer an application
is a departure.

Section 6 — Minor development: review of exempt dedopment in Jersey
Extending exempt development
Dwelling house extensions, attached conservatamsputbuildings

6.18 There would be likely to be significant bdsefin: allowing free standing
single storey outbuildings including sheds, detachgarages, greenhouses,
freestanding conservatories, and summer housesfailhich would be ancillary to
the enjoyment of the dwelling house, to be perditiethe rear of the front elevation
of dwellings, subject to standard conditions totpob neighbouring properties, and
provided that less than half of the rear gardenaaremained undeveloped with these
ancillary outbuildings, such freestanding singlersy outbuildings would not affect
the greater extension of permitted developmentsighggested below.

6.19 The UK permitted development rights for reamrd aside extensions be
considered further (other than for registered higtduildings) subject to a detailed
examination of the impact of such levels for resié extensions of one and two
storeys on decisions taken over a three month gefio seek to ensure that high
standards of design are achieved for rear and sgtensions, it would be possible
under Jersey law to make such extensions permiteagtlopment if they met the
requirements of the proposed residential desigrdgund were designed and fully
supervised by a member of the RICS or AJA.

6.20  After a trial period had assessed the sucoé®RICS or AJA supervision a
permanent scheme could then be introduced, if tiesMr is satisfied that those
levels of exempt development would not cause uptadide impacts on neighbouring
properties, subject to standard conditions to pcoteeighbouring properties.
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Loft and Roof Conversions

6.23  There would be likely to be significant besefxcept for registered historic
buildings) in:

. allowing garages to be converted to ancillary idestial
accommodation subject to closure of any openingghénstructure
being finished to match the adjoining wall finisl the parent
property;

. allowing loft/roof conversions to be convertedattillary residential
accommodation, including the insertion of windowgear and side
slopes, and velux style flush windows in front relopes, subject to
no alteration to existing roof slopes or ridges external roofing
materials, and subject to standard conditions totpct neighbouring
properties.

6.24 The above measures would be likely to sigmifig reduce the number of
applications (currently 22%) falling into those egbries of description, although a
large number would still be large enough to requptenning applications.

New or replacement windows or doors

6.26 There would be likely to be significant beasefn exempting replacement
windows and doors of dwellings above ground floevel, and only requiring

applications for replacement windows in the histaiements of registered buildings.

Satellite Dishes

6.29  Further consideration should be given to asgas increase of exemptions to
avoid the need for applications for dishes whicé aot on registered buildings.

New vehicular accesses to a highway

6.31 If it is considered desirable to raise exemptievels further, consideration
should be given to only requiring applications faw accesses to principal roads.

Other possible exemptions

6.34 The external appearance criterion of the Jgrpelicy for industrial and
warehouse buildings is unnecessary, and shoulceheat! from the Order.

Section 7 — Pre-Application Advice
Officer Pre-Application Advice
7.8 Charging should be considered to provide addal resources for major

scheme pre-application advice, although the le¥eduzh charge and resource needs
to be determined.
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Ministerial pre-application role

7.23  The template Code of Conduct recommended Byi®@produced at the end
of this report.

Section 8 — Protocols for advice to and involvementf Ministers and Panel
Members in decisions and arrangements for appeals

Pre-application engagement

8.13 PAP should be asked to determine most comsiav@pplications. It should

be able to make a decision on all applications othean a major proposal of Island
wide significance, or a significant proposal on wlithe Minister has published or
recorded Ministerial pre-application guidance, onyaproposal not in accordance
with the Island Plan.

8.14 The Minister should retain reserve powers &iedmine applications by

exception when not in accordance with the IslarahRind the PAP are minded not to
accept an officer recommendation (known as theimgaodff period) as set out in

Ministerial decision PE 2006/0012. (Substantial aepres are required by article 12

of the Jersey (Planning and Building) Law 2002 ¢oshibject to a public inquiry after

which the Minister would receive a report from thdependent inquiry chairperson
and issue a written decision.)

8.15 Training should be provided for any new memhb#rthe PAP and for all
following the 2009 Island Plan’s adoption, and tissue of any new Ministerial
guidance (see also recommendation for includindf stasuch training in the Staff
Section).

8.16 The 2007 PAP Code of Conduct should be ametwdednit references to
possible PAP discussions with applicants, and tdatg the site visit procedures
section to reflect PAP site visits which now taleee before the Panel meetings.

8.17 Where a Member of PAP is conflicted it wikiasthe public if the Member
explains this when withdrawing from the Panel foattitem. This will pass a clear
message about standards and behaviour to any ppl#igent and ensure that there is
no misunderstanding or perceived of lack of inteogsthe Member’s part.

8.18 If independent planning appeal arrangements itroduced (see below),
RFRs should be deleted from the delegation agreemen

8.40 Planning and Environment Minister roles in djng pre-application
discussions on major schemes and promoting developto implement the Island
Plan for the benefit of Jersey can be vital. Depemtal staff resources need to be
harnessed to supporting the Minister in this rdle. avoid unstructured approaches
and promote transparent inclusive pre-applicatioscdssions we commend to the
Minister that for major sites:

. inclusive ministerial guidance is developed tlglbumasterplans,
planning and development briefs

. initial pre-application meetings should alwaysatve officers and the
Minister, in order that the Minister always has appriate officer
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advice available when first involved in any pre-bqgtion meeting
(even if this means arranging a later meeting)

. a Ministerial guidance output is published foliogy forums or other
appropriate consultation, for guidance of PAP, tpeblic, and
developers, and

. the Minister needs to refer other enquiries fanon development to
the officers to avoid getting drawn into such egie® involvement as
previously and reduce the unreasonable expectations the
Minister’s time on minor matters.

. To assist the Minister in changing expectatioms proposed Code
needs to make it clear that the Minister would oy expected to
engage in pre-application discussions on minor mapions if asked
to do so by the Chief Executive Officer, Directorby an Assistant
Director.

8.41 Planning and Environment Ministers should datee major proposals of
Island wide significance, or a significant proposah which the Minister has
published or recorded Ministerial pre-applicatiomigance, or a major or substantial
proposal not in accordance with the Island Plan.

8.42  All other non delegated decisions should bdentey the PAP.
8.43 The principles of a Ministerial Protocol or @® needed to give effect to the

above are set out in a draft template (reproduceédha end of this report). They
require:

. A clear indication in pre-application meetingsdanotes of meetings
that the Minister is not making or pre-empting déms on
applications.

. Officer presence in all pre-application meetings ensure public

notes of meetings are produced and actions or feggis following
meetings are understood and implemented by officers

. An indication at any Hearing that any statemerfit ministerial
guidance, or other pre-application advice has bgzen.

. An indication that a Minister has not predetersdntheir position
when determining an application, or recognitionbaing conflicted
and withdrawal.

8.44  The Commission for Architecture’s role shdoédrecognised and built in to
pre-application and application process as a fulbnsultee, to ensure
appropriate weight is given to its recommendations.

Appeals

8.62 Promote legislative amendments to introducpeals into planning merits
and failure to determine an application through iadependent appeals commission
or environmental branch/panel of the Royal Courtd aonsider appropriate fees to
offset the costs.
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Section 9 — Resource Issues
Office accommodation

9.9 If possible, the long talked about move to nmngose-built accommodation
for the entire Planning Team should be made as ssgoossible. The accommodation
should if possible be more open plan and shouldblenat least all Development
Control Team members to be together on one flooclding enforcement and
appeals staff).

9.10 It is recognised that both enforcement andeajyp staff have special
requirements (see above) and so these staff sletller have interview rooms and
quiet space available or be housed in separatecedfito allow confidential
discussions. Lockable storage space for enforcementds needs to be provided.

9.11 The Policy Team with the Historic Building freghould be accommodated as
close to the Development Control Team as possitddiaw a much closer dialogue to
develop between the teams.

9.12 A significantly larger reception area with dmiaterview rooms should be
made available for personal callers to the deparitne

Information systems
9.23 Take immediate advantage of the States I'Btiment money that is available
to purchase a new purpose-built system rather thantinuing to customise the

Merlin system This will be more cost-effectivehia fiong run.

9.24  Write a detailed specification for such a egsprior to purchase covering all
areas within the department which overlap with de@elopment control process.

9.25 Include a secure module for protected enfoetgmecords which should not
be made available via the website.

9.26  Ensure that any new system fully and accuratéégrates the data layers for
GIS, zones, water table, flood risk and historiddings.

9.27  Any system purchased should have the fafulitgespoke reports to be easily
generated to provide accurate figures for monitgrpurposes.

9.28 A small team should identify and visit a d#&decof local authorities in
England to look at their use of various IT and wesed services before deciding
which system to purchase.

Section 10 — Staff Resources

10.38 Undertake a month’s study to quantify the bemof calls and personal visits
to the South Hill reception relating to planningpdipations.

10.39 Undertake a month’s study within the DC Téauuantify the additional time
being spent on applications subject to Ministenigérventions.
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10.40 Review the levels of delegation to allow ¢hagplications capable of being
determined by officers when there are fewer thaeetloutstanding representations;
and the officers have responded to and shown hay tmve balanced those
representations in their decision (not necessagholved these representations).

10.41 Amalgamate teams into one generic Develop@entrol Team when they
move to new accommodation to ensure more consjstand in the meantime
introduce regular cross team meetings to reinforassages about consistency.

10.42 Resolve the situation regarding officers flagtup” as a matter of urgency
(referred to in 10.11).

10.43 Ask the Director of Planning to take thedwiing issues forward before his
departure:

. Writing guidance notes

. Updating and reviewing standard conditions andsens

. Revision of GDO with increased levels of exemapetbpment
. Enforcement policy.

10.44 Identify a team leader to take day to day amenal responsibility for
validation, registration and new IT including allf ahe technicians and the
Applications Team, to ensure consistency of scngeand increase efficiency, with
the other team leader responsible for case managepregression.

10.45 Consider further how resources can be foundrganise the production of
better management information and monitor perforogarand implement a modern
planning application management IT system as adlim the previous section. This
needs to be by one or both of the Assistant Direc{Development Control or
Performance and Operations) in view of its higropty.

10.46 Increase the delegation of the managementasés from the Assistant
Director to permanent Team Leaders.

10.47 Arrange more formalised networking opportesitwith staff on Guernsey,
Alderney and the Isle of Man and explore the opputies for short term job swaps.

10.48 Encourage more involvement by staff with peerPOS and the RTPI SW
Region.

10.49 Explore the opportunities for staff to papate in the POS Development
Management Committee and for specific issues that raising concerns to be
informally discussed at such meetings with planfrers England.

10.50 Formalise arrangements for a regular semindren the Appeals Team can
feed back lessons to the Development Control déisers.

10.51 Provide in-house training sessions to tadkleues where problems and
inconsistencies have arisen.
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10.52 Provide joint training for staff and PAP Meend on the 2009 Island Plan,
once it has been formally adopted, and other Mémiat guidance that is published.

10.53 Ensure complete formal training is provided fiew IT system for all case
officers, administrators and technicians.

10.54 Continue with the “back to the floor” initiae and develop it further.

10.55 Continue to encourage staff team building sodal events.
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6 ANNEX B — POS TEMPLATE FOR A CODE OF CONDUCT FOR THE
MINISTER IN  PRE-APPLICATION AND  APPLICATION
DETERMINATION

Pre-Application Role

The Minister should only be involved in pre-applioa discussions and guidance on
major proposals or proposals of Island-wide sigaifice, unless requested to become
involved by the officers. All pre-applications witMinisterial involvement should, in
every case:

. be with officers present

. be by appointment to allow time for preparation

. be with ministerial guidance, officer note of &vand/or conclusions
sent to proposer and recorded on file

. avoid lobbying and explain the Minister will nlo¢ able to determine
an application on which lobbying has occurred

. include a statement in the note of the pre-apfiba discussion that
the Minister has not made or pre-empted any detiga the
application

. include a statement in the hearing report of Mirister's recorded

pre-application advice or guidance and that theidtn has not pre-
determined him or herself on the application.

If either of the last two bullet points cannot beluded then the Minister is conflicted
and should not determine the application.

The Minister should pass requests for advice aregmtations on minor proposals to
the case officer without comment.

If pre-application discussion and guidance is efftillowing categories, either:

. A substantial or major departure, or

. proposal of Island-wide significance.

The Minister will publish guidance and make it galyl available as soon thereafter as
possible, following planning forums or other indespublic consultation.

If pre-application discussions or guidance are refleon lesser applications, the
officers will record that advice and ensure it ihlicly available when any ensuing
application is submitted, and incorporated in tffecer report to a PAP or Ministerial

Hearing.
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Potential Interests and Pre-application and Applicéion Stages

If there is:
. a direct or indirect financial interest or a jpidigial interest, or
. where the Minister has been lobbied, or
. has been subject to personal approaches or @tisterests he or she

would not be comfortable disclosing,
the Minister should regard him/herself as confticten receipt of the application and
not determine the application, to ensure publiccotigeptions of undue influence do
not arise.

If the Minister is conflicted the PAP or Asst Mitgs, subject to PAP Code of
Conduct, will be responsible for determining theidien.

Application Determination

The Minister should only use call in powers excamily. The exceptions will
normally be:

. Substantial departures from the Island Plan
. Proposals of Island-wide significance
. Proposals where there is published ministeriafiauce or recorded

pre-application advice for major proposals.

In all cases when the Minister does decide to adlerc procedures, the reasons for
the intervention will be publicly recorded, and apyoposed “call-in” will be
discussed with the officers prior to the Ministsing reserve call-in powers.

All applications determined by the Minister will lbetermined after a Public Inquiry
or Ministerial Hearing with the Minister supportd®y at least 2 Members. The
Members at a Ministerial Hearing need to allow H &xplanation of all material
considerations to be given by the presenting affiftdlowed by a full audible debate
to assist all those present to see how materiaiderations are being balanced and a
decision is made.

Full reasons for a decision should normally be wiirewriting, after the Hearing, as
part of the public record of the decision.

Where the Minister does not propose to follow @ficecommendations, then the
decision should be deferred to ensure a full recbrcbnsiderations and professional
advice on appropriate enforceable conditions osaes can be given to the Minister
and considered at a further Hearing or in a sulsgquritten Ministerial Decision.

Footnote:

Whereas, prior to October 2010 the Minister becamielved to varying degrees in
24% of all applications, the Minister has indicathdt he will only become involved
in applications where he has called in the appboatising his reserve powers or
formally requested to be consulted.
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