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Summary of Responses

CONSULTATION ON ‘DISCIPLINARY AND 10th January 20:
GRIEVANCE PROCEDURES’ CODE OF PRACTICE

SUMMARY OF CONSULTATION DETAILS

The purpose of the consultation was to invite erittcomments on a revised
‘Disciplinary and Grievance Procedures’ Code of cBeca prior to the Minister
formalising the Code of Practice by Order underEneployment (Jersey) Law 2003
(the “Employment Law”).

A revised ‘Disciplinary and Grievance Procedure®d€ of Practice was prepared
following consultation undertaken by the Employmé&atrum earlier in 2013. The
purpose of the Code of Practice is to help emplbweid employees in businesses of
all sizes to deal with matters relating to discipliand grievance in a fair and
appropriate way.

The Minister was grateful to receive detailed comtseon the revised Code of
Practice from stakeholders. Having considered @mengents, the Minister agreed to a
number of improvements and has prepared a finaioerof the Code of Practice,
which will be publicised and made by Order as sa®possible.

Background

Article 2A of the Employment Law requires that, gurito approving any Code of
Practice for the purposes of the Employment Law,Nhnister must publish a notice
in the Jersey Gazette —

() stating that a copy of the Code of Practicd W@ available for
inspection during normal working hours, free of rigjea at a place
specified in the notice;

(b) specifying a period during which it will be ak&ble for inspection
(being a reasonable period of not less than 21, dagginning after
the naotice is published); and

(© explaining that anyone may make representationsriting to the
Minister in respect of the Code of Practice at sinye before the
expiry of the 7 days following the period for insfien.

In addition, the Employment Law requires the Mieisto consult the Jersey Advisory
and Conciliation Service (JACS), the Employmenturor(the “Forum”) and other
persons, or representatives of such persons tlggt ime affected.
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Employment Forum consultation

The Minister had directed the Forum to review airdutate the ‘Disciplinary and

Grievance Procedures’ Code of Practice and to matlecommendation to him. The
Forum consulted during the period 25th FebruargdbApril 2013; details of which

are on the website

The Forum presented its recommendation to the kéinisn 25th July 2013, which
included a revised ‘Disciplinary and Grievance leeres’ Code of Practice. The
Minister presented that recommendation to the State6th August 2013

The Forum had concluded that, rather than modifging revising individual elements
of the Code of Practice, it would be beneficialpmvide a new simplified set of
procedures. The Forum commented thdite revised draft Code of Practice would
provide greater clarity and a more straightforwaagproach that provides sufficient
flexibility for any size of business. The revisedftdCode of Practice covers the
fundamental principles of a fair process which aet out in a logical order, using
clearer language ®

Minister’'s consultation

Having considered the Forum’s recommendation, theidtér consulted JACS, and
decided to make some further revisions to the dtaitle of Practice, which were
shown as tracked changes in the draft Code of iPeaittat was circulated for further
public consultation.

The Minister invited representations on the revi€edle of Practice, as required by
the Employment Law, by publishing a White Paper plaging a notice in the Gazette

on 12th September 2013. Details of the consultatiere placed on the States website,
sent to those on the States’ public consultatigister; and the Employment Forum

circulated the White Paper to its consultation basg (which includes around

300 individuals, organisations and associationehd0ltation closed on 7th November
2013.

The purpose of the consultation was to obtain tbevy of stakeholders and consider
any comments received to ensure that the proposdéd Gf Practice would be fit for
purpose before making the Code of Practice by Qrdder the Employment Law.

1 www.gov.je/Government/Consultations/Pages/CodesieedtmploymentForum.aspx
2 R.98/2013 -www.statesassembly.gov.je/AssemblyReports/20138R204.3. pdf
% page 15 of the Forum’s recommendation
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OVERVIEW OF CONSULTATION RESPONSES
Comments were received from the following respotslen

Deputy R.G. Le Hérissier of St. Saviour

Anonymous employer (private sector)

Anonymous Human Resources professional (privat®gec
Anonymous Human Resources Professional (publiogect
Anonymous respondent

Gino Risoli

Darius Pearce

Jersey Advisory and Conciliation Service (JACS)

. Huw Thomas, Carey Olsen

10. CIPD Jersey Group

11. Jersey Chamber of Commerce.

©CoNoO~WNE

Some constructive comments were received, includirag the revised Code of
Practice is an improvement. None of the respondenisated that the revised Code
of Practice is not an improvement. General commiectaded —

“We would like it noted that we feel that these epdire a lot more user
friendly than previously, however we have some @mrscwhich we hope that
the minister will consider and amend the code lefaraking the Code of
Practice by Order under the Employment LafIPD Jersey Group)

“These new revised codes are much easier to uratetstnd read. However
there are elements that are conflictingJersey Chamber of Commerce)

“I think the updated code looks good and | don'véany further comments
on it.” (Anonymous Human Resources professional, privettos)

“JACS view is that the Disciplinary and Grievanceofedures Code of
Practice provides a good framework for employersimaerstanding what is
required when considering fair processes. The amemds give more clarity
to areas that still cause considerable concern smynemployers which can
result in Tribunal claims. Having said this we walle happy to look at other
responses to the consultation document as a wagadrtaining whether we
may have missed something, or if other responskeaite that the ‘Code’ is
still difficult to understand or put into practice(JACS)

The Minister has consulted further with JACS in sidering the detailed comments
that were provided by respondents during consatiati
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MINISTER/DEPARTMENT'S RESPONSE TO CONSULTATION

The Minister is very grateful for the responsesergsd during consultation. The
Minister considered the arguments and suggestiangopward by each respondent
and reached a decision in each case. The respanseset out in the summary of
responses table on pages 7 to 23.

The further changes that the Minister has decidedake to the Code of Practice as a
result of the comments received are describedertahble and the final version of the
revised Code of Practice is included at the at@d&ppendix.

The Minister considers that the Code of Practiceaigreat improvement. The
simplified, more streamlined procedure is expetbethake it easier for business of all
sizes to take appropriate steps to provide a fagilinary and grievance procedure.

The revised Code of Practice will help to address of the findings of the recent

review of the Employment Tribunal’s decisiénsthat we should increase employers’
awareness of the need to provide fair warning efmilisal in order to help avoid

employment disputes.

The Minister will make the revised Code of PractigeOrder and it will take effect
from 1st April 2014. This will allow time for empyers to make any necessary
changes, for example to their procedures.

SUMMARY OF RESPONSES

The consultation responses are provided in theetalnl pages 7 to 23. Where
respondents suggested changes to the revised Cétaabice, the table includes the
Minister’s response to each of those comments.

4 www.statesassembly.gov.je/AssemblyReports/2013/R20483. pdf
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Subject/reference

Respondent’s comment

Minister’s response

Paragraph 1
Part 1 of this Code of Practig

applies in cases where t
employee is accused
misconduct by the employe

Disciplinary situations can als
include poor performance ar
capability issues. If employel
have a separate capabil
procedure, they may prefer

address performance issues un
that procedure. If so, however, t
principles of fairness set out in th
Code of Practice should still
followed, although they may nee
to be adapted. This Code
Practice is not intended to |
followed in cases of busines
reorganisation or redundancy. N
is it intended to cover dismissg
based on the fact that the employ
is unable to work because
sickness or injury. It is importar
to remember however that in &

such cases the employer will stil

be under an obligation to beha
reasonably in making a decision
dismiss.

“We do not support the use of th
gCode of Practice in capabilit
henatters.  As  an  employg
poperating not only on Jersey b
ralso within the UK and Irelang
owe aim to be consistent across
dhe territories in which we opera
sand therefore make a cle
tylistinction between the use of t
tacconduct and capability processs
das per best practice/the law
héhose other territories. Moreove
ighe underlying reasons for
ecapability dismissal are normal
pcbutside the employee’s contrg
omaking the use of a disciplina
ngrocess for a capability matt
5doth demoralising an
operceptually  unfair  with
Ipotentially negative impact on th

q

egmployer brand.” (Employe
oprivate sector)
]t“The code stipulates  tha

i isciplinary sanctions can inclug
goor performance and capabili
issues. However it then goes on
%tipulate that it is not intended
cover dismissals based upon 1
fact that an employee is unable
work because of sickness
injury.  This may confusé
employers and employees alike
a capability issue can be due to
health.” (Jersey Chamber
Commerce)

v
t

ighe ACAS Code of Practic
yon ‘Disciplinary and
2rGrievance Procedure
ug2009) states tha
,“Disciplinary situations
alhclude misconduct and/d
tpoor performance”. This
awording accurately describg
hehe intended position i
edersey and so the Code
ifPractice has been amend
rfo state that'Part 1 of this
&ode of Practice applies i
wdisciplinary situationsvhich
Dlcan include misconduct ang
ryooor performancé. This
ewill minimise confusion ang
dwill provide the requeste

aconsistency for employer

ghat operate across the U
,and Jersey.

at
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or
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The code stipulates that it is n
intended to be followed in cas
of business re-organisation
redundancy. It would also b
useful to include “or the non
renewal of fixed-term contraci
on their expiry”.” (Jersey
Chamber of Commerce)

oThe decision has been tak
g0 reflect the scope of th
olJK Code of Practice and th
ecode now states thdhis
-Code of Practice is ng
sintended to be followed i
cases of redundandg
dismissals or the non-
renewal of fixed-term
contracts on their expiry.

R.3/2014



Subject/reference

Respondent’s comment

Minister’s response

Paragraph 3

The fundamental requirement
dealing with issues of discipline
to behave reasonably. What
reasonable will vary depending ¢
the circumstances of the case &
the size of the employer. Howeve
employers of all sizes should be
a position to observe the bag
standards of reasonableness.

“What is reasonable includes th
imeasonableness will val
gdepending on the circumstang
isf the case and the size of t
premployer. Given Article 64(4)(a
wraf the principal Law which als
pstates the “administrativ|
inesources” Chamber believes
sizvould be useful to include th
part too.” (Jersey Chamber
Commerce)

athe Code of Practice ha
Vbeen amended to state tk
edVhat
heary depending
)circumstances of the cag
pincluding
eadministrative resourcesof

S
Of

1S
nat
is reasonable wil
on the
5e
the size and

ithe employer”.

Paragraph 4

In all but the most exceptional
cases, a failure to observe any
the above fundamental principl
is likely to render any dismiss

“The codes are there as guidar
pland surely only an enquirin
aourt or tribunal can make th
eglecision to render the dismiss
plunfair.” (Jersey Chamber ¢

ICEhe paragraph has bee
gamended
dollows: “The provisions of
ahis Code of Practice ar
pfdesigned to ensure that the

to clarify a

—_ =—h

]

unfair. The provisions of this CodeCommerce) fundamental principles @
of Practice are designed to ensure fairness are followed b
that these fundamental principles employers of all sizesln
of fairness are followed by determining any complaint
employers of all sizes. the Tribunal or a court will
take this into account, along
with any other information
that is relevant to the case.
A failure to observe any ¢
the above fundament;
principles may result in the
Tribunal or a court
deciding that a dismissal
was unfair.”
Paragraph 7 “This  wording seems toThis paragraph was n
Where the employer believes thatontradict clause 17. If anintended to pre-empt th
disciplinary action such as |employer has decided that | @utcome of a disciplinary

written warning or even dismiss
is appropriate, then it is importa

that a formal disciplinary proces
is followed to ensure that th

matter is dealt with fairly.

alvritten warning or even dismiss
nts appropriate, how can they |
sgyjoing in with an open mind? W
evould suggest that “if dealin
with matters informally has ng
worked then the matter should
progressed to a formal process.
(CIPD Jersey Group)

“The way this is wordeg
contradicts paragraph 17 a
indeed the whole open-minde
fairness  argument.”  (Jersg
Chamber of Commerce)

ahearing, but to indicate to g
bemployer

JIaction might be taken in
L&ny particular case(e.g. a

n
h)

when a matte

emight be formal rather than
ginformal. The code s
tamended to clarify that,
beWhere an employer

"¢onsiders there to be
possibility that disciplinary|

ritten warning or
ismissal), it is importan
hat a formal disciplinary
process is followed to ensu
that the matter is dealt wit
fairly.”

re
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Subject/reference

Respondent’'s comment

Minister’s response

Paragraph 9
Formal disciplinary action shoul
not be taken against an employ
without a fair investigation firs
taking place.

“This talks about a fai
dinvestigation. However, existin
eease law all talk about reasonal
t not fair. “Burchell” is probably
the most famous unfair dismisg
case. It states that the test
whether a  dismissal fq
misconduct is fair is not whethg
the employee was quilty, bt
whether the employer genuing
believed that they were, ha
reasonable grounds for that bel
and had arrived at it after
reasonable investigation [O
emphasis].” (Jersey Chamber
Commerce)

 Paragraph 12 is amended
gprovide that “A  fair
plmvestigation  should
reasonable given

atircumstances ang
cfufficiently thorough
rparticularly when key fact
crare in dispute.”

Ut
ly
d
ef
a
ur
of

b
the

Paragraph 10
In a fair investigation the employs
will attempt to collect all the
relevant information about th
alleged misconduct. This ma3
involve  gathering
documentation or talking t
individuals within the busines
who are in a position to know wh
happened, as well as the employ
who the allegation(s) is against.

appropriat

“The employee must be asked -
sicannot  be  optional.”  (Deput
» R.G. Le Hérissier of St. Saviour
e

Yy
e

O

S
At
ee

- iThe paragraph is amend
yso that“A fair investigation
will require the collection o
evidence about the allege
misconduct which  migh
include appropriate
documentation and th
holding of investigatory
meetings  with  relevan
individuals ~ within  the
businessWhere reasonably
practicable, this will require
an investigatory meeting
with the employee who i
the subject of  the
allegation’”

—
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Paragraph 12

A fair investigation should b
sufficiently thorough, particularly
when key facts are in dispute.
failure to pursue a plausible line
inquiry or speak to witnesses wi
are likely to have relevan
evidence will often be sufficient t
render any subsequent dismis
unfair.

“We would like the following
pwording to be included as 3
additional point: “An
Anvestigation needs to b
ofeasonable in

all th
n@ircumstances”.” (CIPD Jerse
tGroup)

C<This talks about a fai

vestigation. However, existin
case law all talk about reasonal
not fair. (Jersey Chamber
Commerce)

[l

Paragraph 12 is amended
irprovide  that “A  fair
investigation  should
ereasonable given

e circumstances and
ysufficiently thorough
particularly when key fact
| are in dispute.”

g
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b
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—
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Subject/reference

Respondent’s comment

Minister’s response

Paragraph 13
When the investigation has be|
completed, the employer needs
decide whether there is sufficie
evidence to hold a disciplinaf
hearing.

eaxpanded

ntlecide if there is a case for t

“We believe this should b
to say that th
tmvestigating officer needs t

yvemployee to answer and on wh
grounds.” (CIPD Jersey Group)

eParagraphs 13 and 14 ha
ideen amended to address
ocomments on
h@aragraphs.

ve
the
these two
In  additior
giaragraph 9 notes that mag
detail about the investigatia
process is provided in JAC
guidance, rather than th

Code of Practice.

Paragraph 14
Where a hearing is to be held, t
employee should be give
adequate notice to enable him
her to prepare and find

representative. The law governi
the right to a representative
explained in the JACS guide to t
right to be represented.

straightforward cases, notice

one or two days may well he
appropriate. However, the mor

complicated the allegations, a
the more detailed the evidence,
longer an employee will need
get ready for the hearing.

h

“Notice of a disciplinary hearin
hshould be given in witting.’
n(CIPD Jersey Group)

;”Given that many employers i
Jersey are small and many do

ave dedicated HR professiond
Thamber believes that the

rther and stipulate that if the
S a case to answer, the employ
should be notified in writing an
is notification should contai
ufficient information about th

o

:?aragraphs should go a little
u

h

tgﬁleged misconduct or poc
performance and its possib
consequences to enable

employee to prepare. In additio
the employee should be advis
of the date, time and place of t
hearing.” (Jersey Chamber
Commerce)

yParagraphs 13 and 14 ha

n
h

Isnotice of the hearingin

writing, including the date,
%gne and place of thg
jhearing.

nl4. The notice to the
cemployee should contajn
prsufficient information about

theoor performance and it

ve
been amended as follows:
“13. If it is decided that
there is a disciplinary cast
Q answerand a hearing is
i’o be held, the employg
hould be given adequa

re

| fe

=

lehe alleged misconduct ¢

npossible consequencesas
edell as copies of all the
hevritten evidence that the
oemployer intends to rely on.
This should be given to th
employee within sufficient
time before the hearing tq
enable the employee
answer the case. The same
written evidence should b
provided to the person wh
will lead the hearing.”

174

174

19%

(@)

1)

O

Paragraph 15
The hearing will usually be held i
the employer's offices or som
other suitable location. Th
hearing should be conducted
private, away from  othe

“Drop “if possible”.” (Deputy
NR.G. Le Hérissier of St. Saviour
e
e
in

Paragraph 15 (now
paragraph 16) has been
amended so that“The

hearing should be conducted
in private, away from othe

employees”.

=

employees if possible.
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Subject/reference Respondent’'s comment Minister’s response
Paragraph 16 When you talk about a copy oHaving taken into account
Prior to the hearing, the employe¢he results what do you mean? fahe comments, paragraph L6
should be given a copy of theclarity it should state “Prior to thehas been deleted as this|is
results of the investigation and ahearing it would normally benow dealt with in the revised
opportunity to examine theappropriate to provide copies pparagraph 14.

e e o e emaney L] e pararaph 16 ot

both the employee and th?hat. Mor_e Information 'S

o . " eprowded in the JACS guide

disciplinary chair/panel.” (CIPD Discipli

Jersey Group) to o isciplinary

Investigations.

“By stipulating that the employee

should be given a copy of the

results of the investigation

employers or indeed investigatgrs

may think they have to give an

outcome rather than establish

fact.” (Jersey Chamber of

Commerce)
Paragraph 21 “In order to create balance and Raragraph 21  has  been
The hearing must be conducted|itevel  playing field these amended to:
a way which allows the employeerovisions should also explicitly“The hearing must be
to explain his or her side of theapply to any questioning andconducted in a way which
story. If the employer asks furthecross-examination of managerallows the employee to
questions of the employee duringnd witnesses by the employeanswer the case. If
the hearing, these questions shou&hd their representative|’questions are asked of
genuinely be aimed at discoveringAnonymous Human Resourceanyone present during the
the employee’s version of event®rofessional, public sector) hearing, the questions
rather than simply catching him or should genuinely be aimed
her out. at discovering the facts
Paragraph 23 “I have known it to be impossibleThe following sentence has
The employer should make |do0 secure “agreement” to suclibeen added to paragraph 28:
written note or minute of thenotes/minutes — it is more reliablélf agreement cannot be
hearing which should be agreed oo place an obligation on thereached on the content of the
all parties who were present at th€hair of the panel to ensure thatote or minute, then both
hearing. as reasonable a record as possjhlersions of the account

is made— “agreement” isshould be placed on file.”

unrealistc | am  afraid.

(Anonymous Human Resources

Professional, public sector)
Paragraph 25 “I am very surprised at losing theThis was removed tp
Before deciding what action foreference to “mitigating simplify the language of the
take, the employer should considezircumstances” — there are man€ode of Practice (Plaip
all the surrounding circumstances;lassic cases in the body of UKenglish). The term
including whether there are amynd EEC law where these arémitigating circumstances’
particular circumstances or othevital and compelling.”l was thought to be overly
facts that should be taken intgAnonymous Human Resourcesechnical and it is considered
account which may make theProfessional, public sector) that the same intention |s
conduct less serious. expressed more simply as

revised. No change.
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Subject/reference

Respondent’s comment

Minister’s response

Paragraph 28

Disciplinary action will normally
take the form of a warning or
decision to dismiss. Employe
should be aware that sanctig
such as demotion, suspensi
without pay or a financial penalt
may be offered instead ¢
dismissal.

“To be included within a contrag
has been deleted, are you say
ahat it does not need to K
rsncluded in contractual terms
nfhe above words have be
oreplaced by fhay be offereg
yvinstead of dismissal firstly,

pfChamber believes that sanctig
given to an employee should

of the employer's choice — n
offered — as you could then be I¢

with a situation of non
acceptance. This new wordir
could also result in mor
dismissals occurring.” (Jerse
Chamber of Commerce)

“You have removed th
clarification for employers thg

this needs to be in their contra¢

to be able to demote, etc. —is t
no longer the case?” (CIPD Jers
Group)

“In my view, it is important tg
emphasise that alternati
sanctions such as demotion

suspension without pay may on
be imposed provided there

contractual authority to do so
otherwise such action may be
breach of contract (unless t

employee accepts such a sanction

being imposed). For exampl
demoting an employee witho
sufficient reason may constitute
breach of mutual trust an
confidence, but a demotion is
any event likely to be a breach
the express terms of the contra
unless it is specifically permitte
in the contract or the employe
gives their consent to itflton v
Shiner Ltd. Builders Merchant
[2001] IRLR 727). The final
sentence of para.28 cou
therefore read: “Employers mg
decide to impose other sanctiof
such as demotion or a reducti

'tThe relevant sentence h
rgeen replaced witliUnless
vespecifically provided for in &
Zontract of employmen
bganctions, such as demotiq
] a reduction in salary or
loss of seniority should b
nagreed with the employe
betherwise such action migk
pamount to a breach d
eftontract which could resu
in a claim to the Tribunal or
G court”.

a)
-
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e
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in salary where contracts pern
such sanctions. If the contr
does not permit demotion

ct
o

R.3/2014



13

Subject/reference

Respondent’'s comment

Minister’s response

salary reduction, the employ

unless the employee agrees to
sanction being imposed.”(Huw
Thomas, Carey Olsen)

circumstances where a demoti

for the JET to decide. This cou
avoids.” (Anonymous Huma
Resources Professional,
sector)

may be in breach of contra

“The statements here are mq
welcome — | can however imagif

or downgrading may be defing
as a dismissal from post “A” an
re-engagement into post “B” an
therefore deemed to be a matter
create as much work for JET as

pub

or
ct
the

DSt
ne
on
d
d
d

d
t

N
lic

Paragraph 32
Once that time period has expirg
then the warning should &
disregarded in any  futun
disciplinary  proceedings an
removed from the employee
personal file.

“Whilst
rcdhever treat an expired warning

in the future and influence
disciplinary outcome as
additional (but not determinin
factor) as per the
Employment  Tribunal cas
Airbus UK Ltd v Webl{2008).”
(Anonymous employer,
sector)

“It is impractical to
employers to remove disciplina
notes, letters, etc. from

personnel file once the warning
no longer in play. For variou
reasons, documents of this nat

referred too), especially if th
employee brings a claim later, f
example personal

paperwork to defend such
claim.” (CIPD Jersey Group)

“A  warning should not

expired. There are other laws

we would obviously|

elive’, we would not advocaté
eremoving them from personn
diles in case a pattern (¢

dehaviour could be demonstrat
a

UH

private

reques

do need to be held on file (but n

injury.
Removing it would mean that th
employer would not have th

be
removed from the file even whe

regulations that come into play

The words “and removed
agom the employee’
2 personal file” are removed
efrom paragraph 32.
f
ed

a
n
¢
N

e

Y
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N

n
nd

[72)
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Subject/reference

Respondent’s comment

Minister’s response

within the employment conte
e.g. H&S duty of care and shou
an employer give a warning abag
wearing  personal  protectiy
equipment then that warnin
should remain on file in case of
defence for any potential persor
injury claims which might only
arrive at the employers desk aff
3years. This
(Jersey Chamber of Commerce

is paramount].

t
Id
ut
e

g
a
al

er

”

Paragraph 38
However, even in cases of grg
misconduct, the employer shoy
still follow a fair procedure
Indeed, the fact that the employ
is accused of gross miscondt
makes it even more important th
the  principles outlined i
paragraph 3 of this Code
Practice are adhered to.

“This paragraph could emphasi
ssiore  explicitty  that  the
I¢ommission of an act of grog
misconduct will not necessari
emake a dismissal fair— th
icgmployer must follow a fai
ghrocedure, including considerin
1any mitigating factors advance
bby the employee or known to th
employer, such as ar|
explanations for the employee

actions, the employee’s lorn
service, the consequences
dismissal and any previous

unblemished record.
(Brito-Babapulle v Ealing
Hospital NHS Trust
UKEAT/0358/12"

(Huw Thomas, Carey Olsen)

s@aragraph 38 is amended
“However, even in cases
55Jross misconduct,

i¢he employee is accused
ygross misconduct makes
'ven more important that t
gprinciples outlined

gfaragraph 3 of this Code
yPractice are adhered to.”

th
yemployer should still follow
ea fair procedurebecause ary
ract of gross miscondug
gloes not necessarily make
rdlismissal fair. The fact that

in

to
Df

a
of
it
h

=

q

“I would make an exception if th
employee admits “guilt” after du
reflection. Obviously this must b
documented.” (Deputy R.G
Le Hérissier of St. Saviour)

ecreate problems,
ethe potential for coercio

eSuch an exception cou
includin

n.

Paragraphs 44 and 45

Where the size of the employ
permits this, the appeal should
conducted by a more senior ley
of manager than presided over
disciplinary hearing and who h
not previously been involved in th
case.

In smaller employers this will ng
be possible, but an appeal sho
stil be offered so that th
employer has a chance

reconsider the action that has be

“To ensure a fresh review, cou
ean employer in a small compan
beith the employee’s agreemer
dbhring in a third party such as
heenior manager from elsewherg
gDeputy R.G. Le Hérissier g
eSt. Saviour)

“A more senior level of manage
tmay not always be practical, f
Lieikample, would a director be ah
eto chair the disciplinary hearin
t@nd another director not be able

taken and listen to any fres

arair the appeal?” (CIPD JerseW

ahis may also be an issue
fthe business —

sconducted by a more sen

L. who has not

C

involved in the case.”

shHGroup)

ntcomments and to clarify thg
Yeasons other than the size

“44. The appeal should b

slevel of manager than
|Qresided over the
gdisciplinary hearing, if

tgossible, or at least someor
previously bee

.No change.
IdParagraphs 44 and 45 are
yamended to reflect the

f

ne
N
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Subject/reference

Respondent’'s comment

Minister’s response

arguments that may be presente(

.  “Appeals maynatlya be held
by a more senior person, inde
in a case where there are t
directors, one could attend to t
hearing whilst the other to th
appeal. Rather than say “sen
person” you could say “someof
not previously involved,” agai
this would need to be subject
the size and resources of t
employer.” (Jersey Chamber

Commerce)

ed
NO
he

ne

e
or

h
to
he
of

Paragraph 46

An appeal should essentially abi
by the same principles of fairne
as a disciplinary hearing
including the right of the employe
to be represented. It may amol
to a complete rehearing of the ca
but it is also acceptable to focus
particular grounds of appeal rais
by the employee.

“We would recommend that th
dappeal hearing is adjourned pr
S0 an outcome being give
—therefore we would like th
efollow clause added to bof

poonducting the appeal shou

the information before making
decision.” ” (CIPD Jersey Group,

Irgections of appeal. “Once th(?
isgppeal has been heard, the person

eddjourn the hearing to consid I

eParagraphs 45 (and 60) ar
oamended:

1"45. This may not be
Bpossible, but an apped
should still be offered so th:

he employelor the person

(4]

D

Al
at
)

>ROminated by the employel

as a chance to reconsid
he action that has bee
Gaken and listen to any freg
arguments that may b
presented.Once the appeal
has been heard, the persq
conducting the appeal
should adjourn the hearing
to consider the information
before making a decision.”

I
e

=

n
h
e

n

“This states that an appeal hear
may involve a complete rehearis
of the case, Chamber would lik
the following wording adde
“depending upon the grounds
the appeal”. It should also &
stated here that an adjournmen
required before any decision

the appeal is given.” (Jersg
Chamber of Commerce)

ngaragraph 46 is amended t
nglt may amount to 4
eomplete rehearing of th
i case,f appropriate..”

of

e

[ is

DN

3

Paragraph 47

A grievance is a complaint raise

by an employee about the way
which he or she is being treated
the employer. A reasonab
employer will seek to deal fairl
with grievances raised by
employee.

A

g

“A grievance can be raised by i
reémployee due to the treatment
ianother employee — it does n
bglways have to the be t
leemployer!” (CIPD Jersey Group

:'“Grievances are not only raise
rby employees against the
employer, they are also rais
against other employees.” (Jers

afParagraph 47 is amended
dfGrievances are concern
gbroblems or complaints tha
iemployees raise with thej
employers.”

rdParagraph 2 has also be
iamended to state th
edPart 2 of the Code of
elyractice applies in

Chamber of Commerce)

grievance situations whic

R.3/2014



1€

Subject/reference

Respondent’s comment

Minister’s response

arise where employees raise
concerns, problems qr
complaints with theif
employer”.
Paragraph 50 “My recent experience in the UKThe term ‘hearing’ was
On receiving the grievance thesuggests that it is more and moralready used throughout
employer should organise |a&ommon to avoid the use oimost of  this code|

hearing with the employee
discuss his or her concerns. T
should be arranged as quickly
possible and take place at

reasonable time and place.

d‘hearings”
higrievance processes so it see
aetro to replace the more neut

as the label i

ameetings” with the more formal
adversarial: “hearings” as apped
to be the case in this document
seems a backward stef
(Anonymous Human Resourc
Professional, public sector)

nReferences to a ‘meeting
meere removed to clarify tha
radhe code relates to form

/disciplinary and grievance
afgearings, not  informal
lheetings. ‘Formal’ does not
.hecessarily mean
p&adversarial’. Whilst
employers may be using the
term ‘hearings’ less

11

frequently in practice, th
ACAS code uses both tern
without defining a differenct
between the two, which m3
be confusing. The statuto
right to representation onl
arises in relation to
‘disciplinary/grievance

hearing’. To call a grievanc
hearing a meeting ma
inadvertently imply that it ig
different or of lesg
importance. No change.

ns

< P

[¢)

Paragraph 54
Ideally the investigation will bé
carried out by a manager who w
not be conducting the grievan
hearing itself, but this is les
important in the case of
grievance hearing than it is
relation to a disciplinary matter. |
smaller employers especially, t
investigation will often be carrie
out by the same manager who W
eventually conduct the hearing.

> separate investigation officer in

“We do not see the need for

ilprievance case. A disciplina
ceeeds to have three independ
gdecision-makers to ensure t
arequirements of natural justice 4
met when a dismissal or oth
nsanction is contemplated ... In
hgrievance, the matter is instigat
dby the employee, Nng
ilnanagement. The purpose of {
process is simply to look at th
facts presented by the employ
and make sufficient investigatiof

eatready accepts
nesquirements

#As far as possible, thi
ahould be undertaken K
ydifferent people. The cod

that th
may b
reifferent in the case of
egrievance  hearing  an
articularly  for  smaller
cdmployers.The paragraph i
tamended td' If possible the
havestigation will be carried
eout by a manager who wi
eeot be conducting th
1grievance hearing itself”.

vJ Q.SJJCD(DCD\<U7

1)

to decide whether or not
uphold their complaint. W

believe one independent manager
is sufficient to gather, review and

decide on the facts. If there has
been any bias on the part of the

(6]
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Subject/reference

Respondent’'s comment

Minister’s response

hearing manager, this can
rectified at appeal.” (Anonymoy
employer, private sector)

be

[

Paragraphs 56 and 57
If the grievance is upheld, th
employer will need to decide wh
action to take. This can be

simple as offering an apology

the employee or it may involv
reversing a decision or agreeing
changes in working practices.

If the grievance is rejected, th
should be clearly explained to tf
employee along with the basis f
the decision. While this may b
done orally, it should also h
confirmed in  writing. The
employee should also be inform
that he or she has the right
appeal.

“Appeals should be availab
eagainst the first decision of
agrievance hearing even if th
agrievance is  upheld.
lsuggestion would be to include
enew paragraph 58 which ded

5 mployee feels their grievan

opas not been satisfactori
eresolved they should have t
eright of appeal”.” (Jersey
Chamber of Commerce)

ed

to

Our

twith appeals and take th
sentence at the end of H7The rightto appeal
igDOSSib|e wording “Where an59. An employee who fee

eParagraphs 58 and 59 hag
abeen replaced, as follows:

%58. The employee should k
informed of the right tg
I%ppeal if he or she is ng
le%ontent with the decision.

céhat their grievance has ng
yoeen satisfactorily resolve
hehould advise the employ
v in writing of the grounds fo
their appeal. An apped
should essentially abide I
the same principles d
fairness as a grievanc
hearing — including the righ
of the employee to I
represented.”

Paragraph 60
The manager conducting
appeal should consider carefu
the points made by the employ|
before reaching a decision.

We would recommend that th
n@ppeal hearing is adjourned pr
lyo an outcome being give
etherefore  we would like th
follow clause added to bot
sections of appeal “Once b

conducting the appeal shou
adjourn the hearing to consid

decision.” (CIPD Jersey Group)

appeal has been heard, the persQ

the information before making |a

éParagraph 60 is amended
osuggested:

1"60. The person conducting
Bthe appeal should considg
carefully the points made [
he employeeand should
the hearing to
the information

efore reaching a decision.]

Il

(nf—m

§diourn

consider
e

Paragraph 62

Once a grievance has be
concluded, the employer may w4
to give consideration to wha
actions are needed to impro
relationships in the workplace.

“I suggest that this shoul
eaxplicitly refer to and commit th
nemployee too.” (Anonymou
atHuman Resources Profession
veublic sector)

dParagraph 62 is amended
£“Once a grievance has beg

actions could be taken by

—~

sconcluded, the employe
amay want to give
consideration to  wha

the employer and/or the
employees to  improv

relationships in the

workplace.”

ve

e

Dt

Is

er

1

—_—L —

as

1%

174

R.3/2014



18

Subject/reference

Respondent’s comment

Minister’s response

Other comments on the revised
Code of Practice

“Throughout the codes it talk
about employers behavin
reasonably and fairly and w
believe that employees should
reminded to act the same wh

going through any proces
Issues such as delay
postponements, stress-relat

concerns, no-shows and, the m
common, providing sick notes 3
the process stalls for an age
something that many employe
face on a monthly basis.” (Jers
Chamber of Commerce)

eeasonable employs
beehaviour: “In  preparing
ethis Code of Practice, th
Minister has had carefy
wit

gourden  employers

sdioped  that this Code ¢

sThe introduction to the code
chas been revised to include

e
[
siegard to the need not to
h

psikcessive bureaucracy. It |i

eyersey by setting out a cle

iBractice can contribute to
réhe success of businesses i

framework of reasonabl
and fair treatment. This wil|
help employers deal
effectively with issues that
arise in the workplace and
help employees to raise their
concerns in a constructive
and proportionate manner
and to act reasonably
throughout the proces$

“The grievance procedure is f
individual issues and should |
not used for collective issue
collective grievances should |
dealt with in accordance with th
employers’ collective disput
procedures.” (Jersey Chamber
Commerce)

DIA new paragraph is added
besimilar to that included in
sthe ACAS Code of Practice
ne Collective grievances

&3. This Code of Practice
edoes not apply to grievances
ohised on behalf of two or
more employees by
representative of
recognised trade union
where there is a trade unign
recognition agreement in
place with the employer.
These grievances should
dealt with in accordancs
with the employer’s
collective grievance proces
or the recognition
agreement, as appropriate.’

a
a

N4

S

“It
offence tofail to comply with the

Code of Practice. So that thereate an offence. The co
codes are properly enforceable,

staff ignore the codes under t

law there should be sanction
otherwise what is the point?

should be a disciplinar

This is a Code of Practice,
not law, and so we cannot
e
lhust be taken into accoupt
hey the Tribunal or a court
ayhere it is relevant to any
"proceedings. No change.

(Anonymous)
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Subject/reference

Respondent’'s comment

Minister’s response

“There should be the right ¢
appeal by a complainant
e.g. third party complaint again
a staff member, dealt with, etq
then third party (other member
staff or member of the publig
needs to be notified and ha
right of attendance at hearing, a
if dissatisfied with any part of th
process the right to a
independent review of th
proceedings and process 4
outcome.” (Anonymous)

fSuch a provision is unlikel
,to be appropriate for thi
sCode of Practice. Th
c.jntention of revising the
pfCode of Practice is to he
Jemployers and employees |in
véusinesses of all sizes to deal
hdith matters relating to
ediscipline and grievance in|a
nfair and appropriate way. No
echange.
nd

<

comments
and

General
disciplinary
procedures

on
grievance

“There should also be some for
of oversight to the process
investigating and adjudicating @
complaints against senior
members of staff. For example
the civil service a complair
against a senior member of st

senior member of staff. To ensu

transparency and fairness to staff
member and complainant, as well

as the appointed investigator,
independent set of eyes, such
from JACS or a Jurat, d

mediation-trained Advocate to
ensure fairness and impartiality,
and
inferences of a “closed shop”

and avoid suggestions

sticking together.” (Anonymous)

Aff
would be investigated by another

nsuch a provision is unlikel
ofo be appropriate for thi
rCode of Practice. Employe
may have their own internal
ipolicies/procedures for sug
tmatters. No change.

re

“In particular the timetable
involved for investigation an
adjudication should be rigorous

set and enforced. Maybe somthat the procedure in th

corporate central
statistics such as:

reporting d

- Complaints made

- Grievances lodged

- Punctuality and
timekeeping

- Internal or external

- Investigations conducted

- Hearings conducted

- Outcomes/sanctions

- Complainant satisfactio
with process (feedback @

51t
i appropriate

nrepeatedly

is unlikely to be
to  includg
yrigorous timetables give
rnCode of Practice is intended
to be appropriate for all sizes

of business.

A requirement for an annu
review is unlikely to be
appropriate for a Code of
Practice. The intention is to
set out a general procedure
so that the Code of Practice
does not have to e
reviewed and
made by Order. Employers

complaints).

are likely to wvalu
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Subject/reference

Respondent’s comment

Minister’s response

There then needs an annt
review by senior HR profession
on whether the revised procedu
are working maybe in conjunctig

with Industrial tribunal, JACS
and local HR private sectq
professional to ensure be

practice.” (Anonymous)

lalonsistency and familiarit

alvith straightforward
gwocesses, rather than havi
no frequently review thei
, OwWn procedures. An

g

prdifficulties or concerns that

sarise in relation to th
revised Code of Practice

likely to come to the
attention of JACS. N
change.

e

“The chapman report defing
bullying and harassment and tk
needs to be weaved into the co(
of practice so that all employe
and HR departments are ful
sighted on the definition, as we
as the impact on members of st
so affected.” (Anonymous)

dSuch a provision would b
o specific  and no

leppropriate for this code.

ISACS  website include
yguidance on bullying an
lharassment,  including

afhodel policy and procedurs
an investigation flowchar
and guides for employer

and employees. No change,

“First and foremost | must remin
you that you are able

dThe intention of revising th
oCode of Practice is to he

correspond with me and othe
because it is entirely the priv
sector that pays your wages, e
the taxes you pay comes from t
private sector. | remind you
this because in many instance
know that this is forgotten b
public service sector whic
includes civil servants. A
example of this is that the ci
service thinks it is alright th
pension benefits exceed those t
have to pay for them. Now

long as you pay the private sec
the same and put up everyon
taxes, | would feel good abo
civil servants’ demands.

Back to this
grievances.

question

Freedom and relationships are
key. In small companies

businesses there is a relations
between employer and people t
work for small businesses. If
employer sacks an employee it
enough to say that they do not

remployers and employees

amith matters relating tc
discipline and grievance in
ffair and appropriate way. N
change.

il

t
at
S

or
'S
t

he

ip
at
is
ee

dusinesses of all sizes to de
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Subject/reference

Respondent’'s comment

Minister’s response

eye to eye. The employee is fr
to leave his or her employment
any time. The employer mu
have that freedom. If you choo
to legislate there will always b
built in complications in writingd
legislation, hence this is why yq
are amending. You cann
legislate for relationship
however hard you try. So what
suggest is that this legislatiq
should only apply to business
that employ over
number, a dozen sounds ab
right.

Freedom is the basis of evolutig
legislation is forcing people to d
something they may not want
do and in this you allow thos
people not to learn in a ve
personal way from thei
mistakes.” (Gino Risoli)

a certain

n
eS

but

n.
(0]
o

e
y
r

“| realise what the intention of th
department is with initiatives lik
this. In effect what you ar
attempting to do is pass on t
responsibility entrusted to you
provide assistance to people
need to employers by preventi
them from dismissing employeg

who continuously break the

contracts they have entered in
of their own free will. By
preventing employees  frof
leaving a position of employme
(except to go into othe
employment) without a ‘goo
cause’, a good cause being ¢
which will result in an awarg
from the ridiculously biase
employment tribunal. This i
going to be done without arn

compensating decrease in f{

amount of tax extorted from th
people (or social security as o
form of tax is sometime
euphemistically referred to).

eThe intention of revising th
e Code of Practice is to he
eemployers and employees
hbusinesses of all sizes to deal
ovith  matters relating to
idiscipline and grievance in|a
ndair and appropriate way. No
eghange.

5-0 1%

to

m
nt
r
)
ne

]
)|
5
y
he
e

ne
5
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Subject/reference

Respondent’s comment

Minister’s response

Such measures always

accompany the decline of

bureaucracies from the Roman
Empire in the 5th Century to the
present day. The attempt to set
things in stone, merely hastens
the decline. The one consolatipn

is that those working for the

States today will not get to enjay
their pensions as there simply wiill
be no money left, whilst those of
us who are not dependant pn

someone else for our own
financial security will not be
affected.

The Public of Jersey would be far
better served by changing the
manner and method of awarding
such benefits. There is the
subsidy paid by the department|to

Rentiers which does little but
over-inflate ~ Jersey  property

prices. There are the pensians

which are paid to the profligate

and wasteful older generation

who would prefer to see their

children and grandchildren staryve
rather than use their own savings
to support themselves in their

own old age.

| realise that the older generatipn
are more likely to vote and elect
the Minister, however as such
concerns form the basis of the
decisions made | consider the

Minister to be in breach of th

D

trust the public has placed in him.
He should serve without fear or
favour and without regard to the
personal consequences for
undertaking the responsibilities pf

>

trusteeship in good faith.

The final consideration is whether

this law is in line with the
demands of Article 8 of the

D

European Convention on Human

Rights. It interferes with the God-
given free will of individuals tg

enter into contracts with each
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Subject/reference

Respondent’'s comment

Minister’s response

other in whatever form they
choose, is that even Lawful? Is|it
truly necessary in a democratic
society to treat all employees like
children?

This | am afraid is tyranny and
oppression. As it says in the
preamble to the United Nations
Declaration of Human Rights
“Man... is compelled to rebellion
against tyranny and oppression”.
The rebellion will take the form
of potential employers simply not
employing people in Jersey but
outsourcing to self-employed
people and to other jurisdictions

Congratulations on another waste
of taxpayers’ money which will
damage the economy of Jergey
further still. At least it ensures
that the revolution will come
sooner rather than later, so it's not
all bad.” (Darius Pearce)
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APPENDIX
CODE OF PRACTICE
Disciplinary and Grievance Procedures
Introduction

This Code of Practice has been prepared by theshinifor Social Security (the
‘Minister’) in order to assist both employers andpoyees deal with matters related
to discipline and grievance in a fair and apprdpriaay. It recognises that, while
employees have a right to be treated reasonablplogars also have a right to
manage their businesses and to ensure that emplegeeluct themselves in a way
that contributes to business success.

While larger businesses are likely to have moraitet and extensive procedures, it is
important to recognise that the obligation to behesasonably applies to businesses
of all sizes and in all sectors. In deciding casésunfair dismissal, the Jersey
Employment Tribunal (the ‘Tribunal’) must take irdocount the employer’s size and
administrative resources, but this does not meandmmall businesses are entitled to
behave unreasonably. The principles set out in@loide of Practice are designed to
apply to employers with just one or two employeest jas much as they apply to
larger businesses with hundreds of employees.

In preparing this Code of Practice, the Ministes had careful regard to the need not
to burden employers with excessive bureaucragy.Hoped that this Code of Practice
can contribute to the success of businesses irylbgssetting out a clear framework

of reasonable and fair treatment. This will helgptoyers deal effectively with issues

that arise in the workplace and help employeesaisertheir concerns in a constructive
and proportionate manner and to act reasonablydihaut the process.

The principles set out in this Code of Practiced@signed to be as straightforward as
possible. Employers who are unsure as to how &pkat case should be handled can
seek free advice and guidance from the Jersey Aviand Conciliation Service
(JACS).

10th January 2014
Status of this Code of Practice

This Code of Practice has been approved by theskiniunder Article 2A of the
Employment (Jersey) Law 2003 (the ‘Employment LaB)each of the terms of this
Code of Practice does not of itself amount to adieof the Employment Law, but in
cases where it appears to the Tribunal or a cbattdny provision of this Code of
Practice is relevant to a question arising in arcgedings, then that provision must
be taken into account in determining the questiartiqle 2B of the Employment
Law).

Note: For further guidance and example policies plese go tovww.jacs.org.je
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CODE OF PRACTICE ON DISCIPLINARY AND GRIEVANCE
PROCEDURES

When this Code of Practice applies

1.

Part 1 of this Code of Practice applies in disogty situations which can
include misconduct and poor performance. If empi®ykave a separate
capability procedure, they may prefer to addrestopraance issues under that
procedure. If so, however, the principles of fagsaet out in this Code of
Practice should still be followed, although theyynmeed to be adapted. This
Code of Practice is not intended to be followedcases of redundancy
dismissals or the non-renewal of fixed-term corig@an their expiry. Nor is it

intended to cover dismissals based on the factttieaemployee is unable to
work because of sickness or injury. It is importantemember however that
in all such cases the employer will still be under obligation to behave
reasonably in making a decision to dismiss.

Part 2 of the Code of Practice applies in grievasiteations which arise
where employees raise concerns, problems or contphaith their employer.

Part 1 — Handling disciplinary issues

Behaving reasonably — fundamental principles

3.

The fundamental requirement in dealing with issafediscipline is to behave
reasonably. What is reasonable will vary dependinghe circumstances of
the case including the size and administrative iess of the employer.
However employers of all sizes should be in a pmsito observe the basic
standards of reasonableness. In practice, thissiban

. action should not be taken in the heat of the maytmrt only after
appropriate consideration and reflection

. before taking action, the employer should carry autinvestigation
aimed at discovering the facts

. the employee should always be fully informed of tireunds on
which the employer is considering disciplinary awoti

. the employee should have a reasonable opportumiput his or her
side of the story

. any explanation put forward by the employee shbeldonsidered by
the employer with an open mind

. any disciplinary penalty should be proportionate ttee offence
committed and appropriate in the circumstances

. where the employer has taken disciplinary actidre employee
should have the right of appeal.
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The provisions of this Code of Practice are desigte ensure that these
fundamental principles of fairness are followeddmgployers of all sizes. In
determining any complaint, the Tribunal or a cawitt take this into account,
along with any other information that is relevaatthe caseA failure to
observe any of the above fundamental principles raaylt in the Tribunal or
a court deciding that a dismissal was unfair.

Dealing with matters informally

5.

Many low-level problems of misconduct can be deéih informally without
the need for a hearing. Often a ‘quiet word’ witle employee is all that is
needed to solve the problem.

Dealing with matters informally is a normal partesferyday management and
there is no need to follow a particular procedlitewever, it is a good idea

for managers to make a note of when such interwesitoccurred for future

reference.

Where an employer considers there to be a posgithlat disciplinary action
might be taken in any particular case (e.g. a @nittarning or dismissali}, is
important that a formal disciplinary process isldaled to ensure that the
matter is dealt with fairly.

Taking formal action

8.

Where serious misconduct has occurred or wheremptse to change
behaviour through informal means have failed, tiewill be appropriate for
the employer to take formal disciplinary action. &#h there is a written
disciplinary procedure (see the JACS Model Disogaly Policy) then this
should be followed. However, the following standahould be observed
whether there is a written procedure in place or no

Conducting a fair investigation

9.

10.

11.

12.

Formal disciplinary action should not be taken agaan employee without a
fair investigation first taking place. See the JA@&ide to Disciplinary
Investigation.

A fair investigation will require the collection @vidence about the alleged
misconduct, which might include appropriate docutagon and the holding
of investigatory meetings with relevant individualighin the business. Where
reasonably practicable, this will require an inigegbry meeting with the
employee who is the subject of the allegation.

A fair investigation is open-minded. The employeusi be looking for
evidence which tends to show that the employearisdent just as much as
evidence tending to show that he or she is guilty.

A fair investigation should be reasonable given tieumstances and
sufficiently thorough, particularly when key fa@ee in dispute. A failure to
pursue a plausible line of inquiry or speak to e#ses who are likely to have
relevant evidence may be sufficient to render alpgsquent dismissal unfair.
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Arranging a disciplinary hearing

13.

14.

15.

16.

If it is decided that there is a disciplinary cés@nswer and a hearing is to be
held, the employee should be given adequate nofitlee hearing in writing,
including the date, time and place of the hearing.

The notice to the employee should contain sufficieformation about the

alleged misconduct or poor performance and its iplessonsequences, as
well as copies of all the written evidence that ¢ngployer intends to rely on.
This should be given to the employee within suéfititime before the hearing
to enable the employee to answer the case. The watten evidence should

be provided to the person who will lead the hearing

In straightforward cases, one or two days’ notideaohearing may be
appropriate. However, the more complicated thegatiens, and the more
detailed the evidence, the longer an employee ned to prepare for the
hearing. The period of notice will also give the ptoyee time to find a
representative. The law governing the right to@esentative is explained in
the JACS Model Disciplinary Policy.

The hearing will usually be held in the employeofices or some other
suitable location. The hearing should be conduictgaivate, away from other
employees. More information is provided in the JA@i#de to Disciplinary
Investigation.

Conducting a fair hearing

17.

18.

19.

20.

21.

22.

A fair hearing is one with no prejudged outcome. défrer conducts the
hearing must do so with an open mind. Whereveriblesshe hearing should
not be conducted by the same person who conduwteithtestigation. Where
the size of the employer means that this is nottjmable, then the employer
needs to be especially careful to maintain an opieal.

At the outset of the hearing the employer shoulplar the purpose of the
hearing and the details of the allegation that lmeen made.

The evidence that has been gathered in the inegistig should then be
examined and the employee invited to comment oragpgct of it.

There is no requirement for witnesses to be broimgbtthe hearing in person.
It is usually sufficient for witness statementsbi® presented and discussed.
However, where witnesses are invited to attendhisaring in person, the
employee should be allowed to put questions to thieout their evidence.

The hearing must be conducted in a way which alliheemployee to answer
the case. If questions are asked of anyone prekeirig the hearing, the
guestions should genuinely be aimed at discovdhiadacts.

The employee should be given the opportunity toepeesented at the hearing
by an appropriate representative. The law governihg right to a
representative is explained in JACS guidance.
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The employer should make a written note or minutehe hearing which
should be agreed by all parties who were presethteahearing. If agreement
cannot be reached on the content of the note outmithen both versions of
the account should be placed on file.

Making a decision

24,

25.

26.

27.

28.

Once the evidence has been heard, the person d¢oddice disciplinary
hearing should adjourn the hearing to consider viimatings to make and
what, if any, action to take. This involves reachinconclusion as to what has
happened and the extent to which this constituissanduct.

Before deciding what action to take, the employeoudd consider all the
surrounding circumstances, including whether thare any particular
circumstances or other facts that should be takém account which may
make the conduct less serious.

Although the results of the disciplinary hearingyntee explained orally, they
should always be followed up in writing.

The employer should set out the findings that weesgle and whether any
disciplinary action is to be taken.

Disciplinary action will normally take the form af warning or a decision to
dismiss. Unless specifically provided for in a cant of employment,
sanctions, such as demotion, a reduction in salasyloss of seniority should
be agreed with the employee, otherwise such aatight amount to a breach
of contract which could result in a claim to thablinal or a court, where
contracts permit such sanctions. If the contragsdaot permit demotion or
salary reduction, the employer may be in breachcarftract unless the
employee agrees to the sanction being imposed.

Warnings

29.

30.

31.

32.

In most cases where the employer finds that misetindas occurred, it will
be appropriate to issue a written warning to theleyee.

A warning should identify the misconduct that haer found to have taken
place and warn that further misconduct on the eygas part will lead to
further action.

A warning should be time-limited. Typically a watt warning will last for
either 6 months or one year and should be kepheretnployee’s personal
file for that period.

Once that time period has expired, then the warshmuld be disregarded in
any future disciplinary proceedings.
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34.

35.

36.
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Where further misconduct is found to have takerceplavithin the period
specified in the warning, then it will usually bppaopriate to impose a ‘final
written warning’. A final written warning may alsoe imposed for a first
offence if the conduct is sufficiently serious tamwant it.

A final written warning should identify the miscamtt and warn that further
misconduct will lead to dismissal.

A final written warning should also be time limitethd should not normally
last for longer than 12 months.

It will usually be fair to dismiss (with notice) amployee who has an active
final written warning in place and who then commés act of further
misconduct, even if that misconduct would not fystismissal on its own.

Gross misconduct

37.

38.

39.

40.

Where an employee commits an act of gross miscaniden it will usually be
fair to dismiss him or her without notice, evennid previous instances of
misconduct have occurred.

However, even in cases of gross misconduct, théogepshould still follow
a fair procedure, because an act of gross miscordh&s not necessarily
make a dismissal fair. The fact that the employgeaécused of gross
misconduct makes it even more important that thaciples outlined in
paragraph 3 of this Code of Practice are adhered to

Gross misconduct is an act of misconduct whichoiserious that it can be
said to fundamentally undermine the trust and damite that should underpin
the employment relationship. Examples are —

. Theft and dishonesty

. Violent or threatening behaviour

. A refusal to obey the employer’s reasonable intivns
. Serious bullying or harassing of colleagues

. Working while under the influence of drink or drugs

. Operating a business in competition with the emgloy

This is not an exhaustive list. The employer's igiseary rules and
procedures may set out further examples partitaléine business concerned.
Ultimately, whether conduct amounts to gross midcgh is a matter which
depends on a wide range of circumstances and nedusjudged on a case-
by-case basis.

The right to be represented

41.

An employee has a right under Part 7A of the Emplegt Law to be
represented at a disciplinary hearing, by eitheoleague or a trade union
official. Full details of the right are explained JACS guidance.
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From the point of view of reasonableness, the rightoe represented is
essential in allowing the employee to state hibarcase. The representative
must be allowed to make representations to the @mpland to confer with
the employee. On the other hand, the representatiald not answer
guestions put directly to the employee — although dn she may make
representations about them.

The right to appeal

43.

44,

45,

46.

An employee who has been subject to disciplinatipashould be given the
right to appeal against the decision.

The appeal should be conducted by a more seni@l l&fv manager than
presided over the disciplinary hearing, if possibleat least someone who has
not previously been involved in the case.

This may not be possible, but an appeal shoulll stiloffered so that the
employer (or the person nominated by the employ&3 a chance to
reconsider the action that has been taken and listany fresh arguments that
may be presented. Once the appeal has been heaqkrnson conducting the
appeal should adjourn the hearing to considerrtfegrnation before making a
decision.

An appeal should essentially abide by the sameciptes of fairness as a
disciplinary hearing — including the right of thengloyee to be represented. It
may amount to a complete rehearing of the cassppfopriate, but it is also
acceptable to focus on particular grounds of ap@eséd by the employee.

Part 2: Dealing with grievances

Raising a Grievance

47.

48.

49.

50.

Grievances are concerns, problems or complaintsetimployees raise with
their employers. A reasonable employer will seek dmal fairly with
grievances raised by an employee. See the JACSINtovance Procedure.

An employee who has a grievance should seek tolveesilie matter

informally wherever possible by discussing the ésaith his or her manager.
An employer should encourage employees who arepyhia@ raise this with

them at an early stage, rather than allow probkengsow and fester.

Where the employee believes that an informal réieolus not possible, then
he or she should put the grievance in writing aive ¢hat to the appropriate
manager. The grievance should be clearly and celgcésated and should set
out what action the employee wants the employé&ake in response.

On receiving the grievance, the employer shouldise a hearing with the
employee to discuss his or her concerns. This dhimlarranged as quickly as
possible and take place at a reasonable time acd.pl
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The employee has the right to be represented snhimiring in the same way
and on the same basis as in a disciplinary hearing.

Conducting a grievance hearing

52.

53.

54.

55.

56.

57.

58.

At the hearing, the employee should be asked tofgwtard his or her
complaint. This may be done by the representativéhe employee’s behalf,
although the employee should be prepared to ardineat questions from the
employer.

It may become clear during the hearing that an dtigation is needed to
discover what has actually happened. In such a thsehearing should be
adjourned and an investigation should then takeepla

If possible, the investigation will be carried diyt a manager who will not be
conducting the grievance hearing itself, but thikess important in the case of
a grievance hearing than it is in relation to eigignary matter. In smaller
businesses, the investigation will often be caroed by the same manager
who will eventually conduct the hearing.

When the investigation is concluded, the grievarfuearing can be
reconvened.

If the grievance is upheld, the employer will ndeddecide what action to
take. This can be as simple as offering an apolodiife employee, or it may
involve reversing a decision or agreeing to chamg@gorking practices.

If the grievance is rejected, this should be clearplained to the employee
along with the basis for the decision. While thigynibe done orally, it should
also be confirmed in writing.

The employee should be informed of the right toeabpf he or she is not
content with the decision.

The right to appeal

59.

60.

61.

An employee who feels that their grievance has loeén satisfactorily
resolved should advise the employer in writinghef grounds for their appeal.
An appeal should essentially abide by the samecipies of fairness as a
grievance hearing — including the right of the emgpk to be represented.

The person conducting the appeal should considefutly the points made
by the employee and should adjourn the hearingtsider the information
before reaching a decision.

When a decision has been reached this should benapivated to the
employee and confirmed in writing. The letter te #fmployee should indicate
that the decision is now final.
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After the grievance

62. Once a grievance has been concluded, the emplogsgr want to give
consideration to what actions could be taken by g¢hwloyer and/or the
employees to improve relationships in the workplace

Collective grievances

63. This Code of Practice does not apply to grievamaesed on behalf of two or
more employees by a representative of a recogiviadd union where there is
a trade union recognition agreement in place with employer. These
grievances should be dealt with in accordance thghemployer’s collective
grievance process or the recognition agreemepgiopriate.
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