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PROPOSITION

THE STATES are asked to decide whether they are afpinion -

to approve the Memorandum of Understanding betwhenGovernment of
Jersey and Her Majesty’s Revenue and Customs oUttieed Kingdom of
Great Britain and Northern Ireland relating to qeemtion in tax matters, as
set out in the Appendix to the report of the Civghister dated 18th April

2013.

CHIEF MINISTER
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REPORT

On Wednesday 20th March 2013 it was announcedJdraey had agreed a package
of tax measures with the UK Government that refldcboth the Island’s special
relationship with the UK and the longstanding cotnmeint to engage in the global
action to combat tax evasion. Included in the pgekia a Disclosure Facility which
gives relevant UK residents an opportunity to cdorgvard voluntarily to regularise
their tax affairs prior to information on their awmts in Jersey being subject to
automatic exchange under the provisions of andoternmental agreement which is
also to be part of the package.

A Memorandum of Understanding has been signed soyftcials in Jersey and the
UK, to which the details of the Disclosure Faciliye attached. It includes the
agreement of the Jersey authorities that they neduire financial intermediaries in
Jersey to contact their current clients who arevasit persons to advise them of the
Facility, and to remind them of the Facility in tBamonths prior to its withdrawal in
September 2016.

Under the Taxation (Implementation) (Jersey) Law£@Regulations to implement a
tax agreement or obligation can only be made if 8iates have approved the
agreement or obligation concerned. If the Memoramdéi Understanding attached as
an Appendix to this report is approved, the States will beedskmmediately
thereafter to adopt the necessary RegulatissesR.56/2013).

There is no other requirement placed on the Jeasglyorities. How the financial
intermediaries contact their current clients wél for each intermediary to decide and
each of the clients contacted will decide for thelwss whether to take advantage of
the Facility.

Financial and manpower implications

There are no financial or manpower implications foe States arising from the
approval and implementation of the Memorandum ofiéfstanding.

18th April 2013
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APPENDIX

MEMORAMNDUM OF UNDERSTANDING

BETWEEN THE GOVERNMENT OF JERSEY (“Government of Jersey") AND HER
MAJESTY'S REVENUE AND CUSTOMS (“HMRC") OF THE UNITED KINGDOM OF
GREAT BRITAIN AND NORTHERN IRELAND RELATING TO COOPERATION IN TAX
MATTERS

PREAMBLE

A, On the terms of this Memorandum of Understanding, HMRC will, from 6 April 2013
until 30 September 2016 make available a disclosure facility (including a bespoke
scheme) fo persons eligible to participate in it as set out in Schaedule 2 to assist those
parsons in complying with their obligations to HMRC,

B. To support the objectives of the disclosure facility, the Government of Jarsay will
require financial intermediaries to contact relevant persons to advise them of the
disclosure facility and to ensure adherence to legislation for the prevention of money-

laundering.
TERMS
1. This Memocrandum of Understanding must be interprated in accordance with
Schadule 1.

2, HMRC will make the terms of the disclosure facility in Schedule 2 avallable from &
April 2013 until 30 Septembar 2018,

3. The Govemment of Jersey will-

{a) require financial intermediaries in Jersey to contact their clients who are known to
be relevant persons so that those clients are made aware of the disclosure facility
before 31 December 2013 and to remind them about the disclosure facility during the
six month period ending on 30 September 2016;

(b) continue to ensure that financial intermediarias in Jarsey proparly apply Jersey
legizlation for the prevention of money-laundering.

4, HMRC and the Government of Jersey will provide (through a joint declaration,
exchange of letters, issuance of “frequently asked questions™ and answers, or
otherwise) written guidance on Jersey investmeant and wealth management
structures and their treatment as a general matter by HMRC, with a view to providing
clarification to relevant persons investing in Jersey.
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5. For the avoidance of doubt-

(a) this Memoarandum of Understanding and anything done in connection with it shall
be without prejudice to-

(1) any requirement for a parson with any beneficial interest whatsoewver in
relevant property to account to HMRC for any UK tax payvable in respect of
such interest;

(i) the application of HMRC's published criminal invastigation palicy;

{b) any tax withheld under the Agreement between the UK and Jersey providing for
measures equivalent to those laid down in the Eurcpean Union Savings Directive
{Council Directive 2003/48/EC) will be creditable and credited against any UK tax
due under this disclosure facility;

{c) the obligafions of an eligible person to report any interest in relevant praperty o
HMRC and to account for any UK tax in relation fo it will be satisfied only if full and
unprompted disclosure is made in respact of the relevant property and full LIK tax
{together with interest and applicable penalties) is paid thareon,

6. HMRC may amand or withdraw the disclosure facility upon giving three months
notice in writing to the Govemment of Jersay.

7. Signatures

SIGMED BY:

For, and on behalf of, For, and on behalf of,

Her Majesty’s the Government

Revenue and Customs of of Jersay

The United Kingdom of

Greal Britain and Northam

Ireland

Edward Troup David Le Culrat

{HMRC Tax Assurance Commissioner) (Acting Comptroller of Taxes)

Date pate 13 Manl 2013
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SCHEDULE1
Defined words and phrases
1. The following words and phrases have the following meanings-

“annuity contract” means a conlract undsr which the issuer agrees to make payments for a
period of time determined in whole or in part by reference fo the life expectancy of one or
more individuals, but does not include a non investrment-linked, non-transferable immediate
life annuity that is issued to an individual and monetises a pension or disability benefit
provided under an account, product or arrangement identified as excluded from the definition
of financial account;

“zash value inzurance contract” means an insurance contract (other than an indemnity
reinsurance confract between two insurance companies) that has a cash value (see
paragraph 3);

“cut off day” means-
{&) in the case of a natural person, 6 April 1999;
{b})in the case of a legal person,1 April 19949,
“financial account” means an account maintained by a financial institution;

“financial instituion™ means a Jersey Custodial Institution, a Depository Institution, an
Investment Entity, or a Specified Insurance Company;

“financial intermediary” means a person who holds or is required to hold a licence under the
Banking Business (Jersey) Law (1991}, the Financial Services (Jersey) Law (1988), the
Collective Investment Funds (Jersey) 1988, or the Insurance Business (Jersey) Law 1996,

“HMRC" means Her Majesty’s Revenue and Customs and, whers the context requires, its
predacessor organisations (the Inland Revenue and Her Majesty’s Customs and Excise) as
well as any successor organisations;

“insurance contract” means a contract (other than an annuity contract) under which the
issuer agreas fo pay an amount upon the occurrence of a specified contingency involving
martality, marbidity, accident, liability or property risk;

“investigation means"-
{a) any criminal investigation conducted by HMRC relating to-

(i} those functions for which the Commissioners for HMRC are responsible as
set out in the Commissicners for Revenue and Customs Act 2005 (c. 11), and

{il) any money laundering offence within part 7 of the Proceeds of Crime Act
2002 (c. 29) which is associated with those functions;

(b} any civil enguiry of any kind that is supported by statutery information powers and
is carried out for the purposes of ascertaining whether the UK tax liabilifies of a
person are correct and up-to-data,

Page - 6
P.55/2013



“person” means a natural or legal person or any ather body of persons;

“published disclosure facility” means any facility (apart from this one) or campaign offered
by HMRC under which it is or was possible to ragularls&_a a person’s UK tax position;

“relevant persen” means-

{a) in respect of a natural person, a person who, in the perod commencing on & April
1989 and ending on 31 December 2013 -

(1) has had a beneficial interest in relevant property; and
{il) has been resident in the UK for UK tax purposes,
for any part of the period.
(b} in respect of a legal person, a parson that-

(i) in the period commeancing on 1 April 1999 and ending on 31 Decamber
2013 has had a beneficial interest in relevant property; and

{ii} iz incorporated in the UK or has been resident in the UK for UK tax
purposes in the period referred to in paragraph (i),

"relevant property” means-
(&) an account held with a bank or other financial institulion In Jersey;

(b} an annuity contract or cash value insurance contract issued or maintained by a
financial institution in Jersey; or

(c) a company (including a corporation and an institution structured as a corporation
as well as a company without legal personality), partnership, foundation,
establishment, trust, trust enlerprise, or other fiduciary entity, estate, cash valug
insurance contract or annuity contract that is issued, formed, founded, settled,
incorporated, administered, or managed in Jersay;

“UK™ means the United Kingdom of Great Britain and Morthern Ireland;
*UK Company” means a legal person that-
(a) has its place of incorporation in the UK, or

{b) has at any fime on or after 1 April 1888 bean resident in the UK for UK tax
puUrpOses;

"UK tax” means all taxes, duties and contributions under the care and management of or
otherwise payable o HMRC;

"UK tax year” means the perod commencing on & April in any year and ending on 5 April of
the following year.

2. A relevant person has a beneficial interest in relevant property where-
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(&) the person is a natural person who, on or at any time after § April 1999, has-
(i} held or controlled a share or voling rights in, or
(i) recaived any of the profits of,

a legal person (other than those that are listed or which are collective investment
vehicles) or a body of persons without legal perscnality.

{b) in the case of trusts or other fiduciary entities, the person is-
(i} the person or one of the persons who established or funded it;

(ii) the person or one of the persons regarded as its principal beneficiary or
principal beneficiaries;

(i} a person entitled to any of its income or capital;

(iv) a person who has received a distribution or distributions, in a given UK tax
year from the entity since & April 199%; or

(v} & person who has been provided with the benefit, in a given UK tax year,
of an asset or any number of assets from such entity since 6 April 1993;

{¢)in the case of an account with a bank or other financial institution that is relevant
property-

(i} the person in whose name the account is held if the person is a UK
Company or a natural person who is the beneficial owner of the account;

(i) whera the account is held in the name of a natural person who is not the
beneficial owner or in the name of a legal person other than a UK company,
the person identified as the "bensficial owner” in forms provided to the
financial intermediary by that person pursuant o legislation for the prevention
of money-laundering;

{d) in the case of a cash value insurance contract or an annuity contract-

(i} the person enfitled to access the cash value or change the benesficiary of
the contract;

(i} if no person can access the cash valug or change the bengficiary, the
person named as the owner in the contract or has a vested entitlemeant to
payment under the terms of the contract;

(i) the person entitled to recsive a payment under a cash value annuity
contract or annuity contract upon its maturity.

3. In determining wheather an insurance confract has a cash value, no account must be
taken of-
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(a} an amount payable in respect of a personal injury or sickness benefit or other
benefit providing indemnification of an economic loss incurred upon the occurrence
of the event insured against; or

(b} a refund fo the policyholder of a previously paid premium under an insurance
contract {other than under a life insurance contract) due to policy cancellation,
decrease in risk exposure during the effective period of the insurance confract, or

arising from a redetermination of the premium due to correction of posting or similar
Emor.

4, Except where the context atherwise requires-
{a) tha singular includes the plural and vice varsa,

{b) in Schedule 2, & reference to a person is a reference to a person eligible to
participate in the disclosure facility.

SCHEDULE 2
The Disclosure Facility
Conditions for participation in the Disclosure Facility
1. A person may paricipate in this disclosure facility if the person-
(a) is eligible to participate in the disclosure facility;

{b) applies to paricipate in the disclosure facility after 5 April 2013 and before 30
Septernber 2016 in the manner required by HMRC;

(c) provides the level of disclosure required by HMRC for the purposes of the
disclosure facility; and

(d) makes the financial commitment,
Persons eligible to participate in the disclosure facility

2. A person is eligible to participate in the disclosure facility if the person is a relevant
person who is not the subject of an investigation by HMRC on 6 April 2013 that has
not baen concluded by that day.

Level of disclosure required by HMRC
3 A parson provides the level of disclosure required by HMRC anly if the person-

(a) makes full and unprompted disclosure in respect of all relevant property in which
the parson has had a beneficial inferest after 5 April 1989;

(b} provides such information as HMRC reasonably deems necessary to ensure the
parson pays all UK tax (together with interest and penalties) required from that
person taking account of the disclosure facility; and

(c) without prejudice to the generality of the foregoing, provides, at the time when
application to participate in the disclosure facility is made-

&
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(i) the person's name, addrass (or registerad coffice), date of birih (or dats of
incorporation J;

{ii} the persen's national insurance number or any other unique tax referance
appropnate to the person;

(i) in relation to a natural person, full details of all previcusly undisclosed UK
tax liabilities in respect of every UK tax year commencing on or after § April
1888 and ending bafora the beginning of the UK tax year in which the
disclosura is made;

{iv} in relafion to a legal person, full details of all previously undisclosed UK
tax liabilities in respect of every accounting period commencing on or after 1
April 1999 and ending before the beginning of 2 period of 12 months starting
an 1 April in which the application for the disclosure facility is made;

(v) a computation of the overall UK tax liability of the parson taking account of
the disclosure facility;

(vi) a declarafion that the disclosure made is correct and complete;

{vii) full contact details of any person who has provided professional advics in
relation to making the application to participate in the disclosure facility.

Financial commitment
4. A person makes the financial commitment where-

(a) at the fime when the application o participate in the disclosure facility is made,
the person-

(i) pays the overall UK tax hability compuled in compliance with paragraph
Jc)(v); or

{ii) provides evidence of inability to make such payment togsther with a
proposal for payment and an appropriate payment on account; and

(b} pays any further UK tax, interest and penalties notified as payable faking account
of the disclosure facility within 30 days of such notification or such other perod as
HMRC agrees,

Persons who may participate in the facility conferred by paragraphs 6to 8

5. The facility conferred by paragraphs & to 8 is available only in relation to a person
wiho-

(&) is eligible to participate in the disclosure facility;

(b) has not been the subject of an investigation by HMR.C that concluded before &
April 2013 or one that began after that day;
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(c) has not engaged with, participated in or been contacted personally by HMRC in
respect of any published disclosure facility before applying to HMRC to participata in
the disclosure facility; and

(d) iz not a “relevant person” for the purposes of the Agreement between the Swiss
Confederation and the UK on cooperation in the area of taxation who could authorise
disclosure of information to HMRC in relation to that person in accordance with that
agreement.

Tax and Penalties

6. In relation to a person to whom this paragraph applies (subject to paragraphs 8 and
2}

{2) HMRC will not seek 1o recover from that parson UK tax chargeable in respect of a
UK tax year or an accounting period ending before the cut off day, and

(b) HMRC-

(i} will nat impose a penalty on that person in respect of UK tax described in
paragraph {a); and

(i1} will not impose a penalty on that person exceeding the percentage
determined in accordance with paragraph 7 ("specified pereentage”) in
respect of other UK tax disclosed by virtue of the disclosure facility as being

chargeable.
Specified percentage
7. The specified percentage is-

(&) in relation to anything falling for a penalty in accordance with Schedule 24 of the
Finance Act 2007 (c. 11) (“Schedule 247), Schedule 41 of the Finance Act 2008 (c. 9)
(“Schedule 417} or Schedule 55 of the Finance Act 2009 {c. 10) ("Scheduls 55")
(other than anything falling for a penalty described in (b) and {¢}), 20% of the UK tax
to which the penalty relates;

i) in relation to anything the amount of penalty for which iz determinable by
reference to paragraph 4A(2) of Schedule 24, paragraph 6A{2) of Schadule 41 or
paragraph 8A(2) of Schedule 55, 30% of the UK tax to which the penalty relates;

{c) in relation to anything the amount of penalty for which is determinable by
reference to paragraph 44(3) of Schedule 24, paragraph 84(3) of Schedula 41 or
paragraph 8A{2) of Schedule 55, 40% of the UK tax to which the penalty relates;

(d) in any other case, 10% of the UK tax to which the penalty relates.
Errors on tax returns
8. Where-

{a) an error has been made in a tax return made o HMRC by viriue of the Taxes
Management Act 1970 (c. 9) in respect of-

&
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(i) an accounting period ending mare than four years before the baginning of
a period of 12 months starting on 1 April in which the application for the
disclosure facility is made, or

{1} & UK tax year ending more than four years before the beginning of the UK
tax year in which the application for the disclosure facility is made,

(b} the error led to a fallure of a person to report o HMRC an interest in relevant
property on which the person would have been subject to UK tax,

(c) the error was made by that person and no one else, and

{d) HMRC (after due consideration of any representations made by or on behalf of
that parson), considers the error was one that a reasonable person would have
made,

any further UK tax that would have been disclosed as chargeabla if the ermor had not
occurred will be treated for the purposes of paragraph 6 as chargeable in respect of a
LIK tax yvear or an accounting perod ending before the cut off day.

Property excluded from the facility in paragraph &
9. The facility in paragraph 6 does not apply in respect of UK tax or penalties relating to-

(a) an account with a bank or other financial institution held outside the UK or Jersey
which was opened through a UK branch or agency of a bank;

(b} property constituting “criminal property” within the meaning in section 340 of the
Procesds of Crime Act 2002 (c. 29) by virtue of being a benefit from criminal conduct
{other than conduct comprising only illegal tax evasion (not limited to UK tax)).

The Bespoke Service

10.  The bespoke service will be a personalised service available o a person and will
have the following features-

{a) the possibility of initial anonymous contact by a professional adviser {including a
financial intermadiary) to discuss with HMRC the circumstances of a person on a “no
names" basis;

{b} the possibility for a parson or professional adviser acting on behalf of that person
having a single point of contact within a discrete HMRC team to ensure consistency
of treatment;

(c) due consideration by HMRC of-

(i} residence and domicile claims made by a parson, subject to the provision
of full supporting evidence,

(i) estimated offers to seftle UK tax liability, subject to receipt of evidence
justifying such estimate;
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(iii) offers o pay by instalments over a reasonable period of time (fogether
with such interest as required by law on unpaid amounts), subject to the
provision of evidence confirming hardship or the need for the sale of any
property in order to make payment of UK tax, interest or penalties;

(d) provided full and accurate disclosure is made by a person and where it is practical
to do so, HMRC will fulfil its obligations in order o facilitate the determination of a
person's liability to pay outstanding UK tax, interest and penalties within nine months
of the making of the application to participate in the disclosure facility or such other
period of ime as HMRC agreas with the person;

(e) whers a penalty imposed on a person in relation to a liability to UK tax disclosed
in consequence of the person's participation in the bespoke service is determined
taking info account the maximum reduction for disclosure from that penalty possible,
HMRC will not, in relation to that panalty, publish information about that person in
accordance with section 94 of the Finance Act 2009 (¢, 107;

(f) in respect of an accounting period ending befora 1 April 2016 or UK tax year
ending before 6 April 2016, assistance by HMRC to a person regarding compliance
wilh UK tax law requirements without prejudics to HMRC's powers in relation to that
person.

11. For the purposes of making a disclosure of tax, following an inaccuracy made in
relation to a person’s UK lax affairs, a person may request that the bespoke service applies
in respect of all and any assets and income in respect of which UK tax may apply in respect
of the period commencing on 6 April 2013 and ending on 5 April 2016.

10
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