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REPORT
EXECUTIVE SUMMARY

In February 2012, the Privileges and Procedures mitiee (PPC) established the
Machinery of Government Review (MOGR) Sub-Committaed charged it with
conducting a diagnostic review of the existing egstlt did so having recognised that
the structure of ministerial government, the ‘Troyle and the question of whether
Assistant Ministers should be able to serve ontBgyrawvere beyond the remit of the
Electoral Commission.

Our interim report sets out our initial findingsdanecommendations following a
desktop study, a comprehensive programme of omexointerviews with a majority
of Senators, Connétables, Deputies and membehe @@arporate Management Board
and, subsequently, a series of meetings with Sgrutine Public Accounts Committee
and the Privileges and Procedures Committee.

We acknowledge that Ministerial government seems hiwve had positive
consequences. High-level focus on strategic pascyought to have improved, and
the capacity of the executive to get things doreelgeved to have increased markedly
(although this is not a unanimous view). The sysiemiso described as being better
suited to the development of Jersey’'s internatiadehtity and external relations
generally. We have nevertheless identified a strand consistent belief among
stakeholders that the existing system needs furthfarm in order to function
effectively.

There is a clear consensus that 2 issues needsaadyevith relative urgency. These
are —

1) blurred lines of accountability, and
(2) a prevailing silo mentality.

We have received some strongly diverging views ow these issues might best be
tackled. What has consistently been clear, howésdhat greater clarity is needed on
how government policy is formulated and who is aetable for its development, its
delivery and its effectiveness. Accepting that Miaeis are accountable as
corporations sole, that their work is coordinatesbtigh the Council of Ministers and
that all are politically accountable to the States,have found that the reality is rather
more complex. Policy seems to be advanced withimoua advisory and oversight
groups on which various combinations of Ministardier Members and senior civil
servants sit. Some of these report to the Coufdilinisters directly. Others appear to
have been commissioned by an individual Ministemtwithstanding their
consideration of cross-cutting policy. The membigrsterms of reference and rate of
progress of these groups can be difficult to esthbboth for States Members and
concerned members of the public. We believe thatléick of clarity is one of several
issues that are weakening lines of accountability, @ some cases, allowing policies
to develop in relative isolation.

Our first 3 recommendations are relatively strdigiward proposals intended to
improve the availability of information regardiniget various advisory and oversight
groups involved in policy development. They ar@asined below.
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Recommendation 1- Advisory or oversight groups that are intend®grogress the
development or revision of policy falling withinghremit of 2 or more Minister
should be constituted by the Council of Ministensth a commensurate decision
being recorded in the Part A (open) minutes ofGbancil wherever possible.

[ AL

Recommendation 2- A decision of an individual Minister to form amhdsory or
oversight group to assist with the developmentearsion of policy within his or her
remit should —

(@) be recorded by way of a formal and public Mgl Decision, and
(b) that Ministerial Decision should record at ket® outline terms of referenc

the membership and anticipated duration of eachpgend, where relevan
the budget allocated to the group to complete dekw

~ @

Recommendation 3- The Council of Ministers should be required tdlmh, and to
keep updated, a collated list of all advisory amdrsight groups formed to progress
the development or revision of policy.

Our 4th recommendation is perhaps more contentiiuseflects the balance of
opinion we received having questioned witnessestoether a Chief Minister with the
power to appoint, reshuffle and, if necessary, #isnindividual Ministers would
improve the accountability of the executive. Whitle detected a consensus among
States Members that the Chief Minister should bie &b dismiss a Minister, the
majority seemed to be in favour of the States métgithe power to appoint.

Recommendation 4- PPC should lodg&au Greffe’ an amendment to the States| of
Jersey Law 2005 that, if adopted, would empower @héf Minister to dismiss a
Minister.
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We have devised a further recommendation followdng consideration of collective

responsibility at the Council of Ministers’ tabl®©ur view is that collective

responsibility will be difficult to enforce, unlesevery Minister is afforded a

meaningful opportunity to express to their colleagyuany informed concerns they
might have regarding emerging legislation or poliby order to do that, Ministers
need sufficient notice of that emerging legislatanpolicy. Our investigations into

the process indicate that some members of the @afm®linisters have not always

been fully apprised of the ongoing work programmietheir colleagues.

Recommendation 5- The Council of Ministers should have as a stagdtiem on itg
agendas a documented summary update on the wogkapnmes of each individua
Minister.

Although we have referred to 2 issues that needeadihg with relative urgency, we
have provisionally identified a further 4 issuedeefing the performance of the
existing system. They are —

3) insufficient inclusivity,
(4) insufficient use of States Members’ talents arpertise,
(5) ineffective lines of communication, and

(6) a civil service that potentially wields too nfugower.

Further considered analysis of these issues neelols tompleted — with reference to
the outcome of the referendum on the constitutibrthe States — before we can
propose a full package of recommendations to addresse 4. Our difficulty at this

stage has been the extent to which those provisissiaes mean different things to
different Members.

Although we anticipate needing to make further nee@ndations in due course, we
believe that we can express a view on 2 specifitarg@anow. The first relates to the
so-called ‘Troy rule,” under which the executivenans in the minority. While we
acknowledge that there are polarised views in teeefbly regarding the need for
minority government in Jersey, a narrow majoritytlodse we consulted expressed a
view similar to that of Clothier; that is, if sordegree of collective responsibility is to
apply and if the executive is to continue to beabaéd by independent and effective
scrutiny in the absence of political parties, mityogovernment needs to be retained.

Recommendation 6 -Minority government must be retained in the ongaabsence
of political parties and irrespective of the out@of the forthcoming referendum o¢n
the constitution of the States Assembly.
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The 2nd matter concerns the subsidiary recommeaddtias made by the Electoral
Commission in its final report. Although we are lined to agree with the
Commission that the States would benefit from tgken more considered look at
emerging draft legislation, we are not yet cleat thh dedicated review body is needed
to take this matter forward. Our view is that theamen’s Committee should be
invited to consider subsidiary recommendation 2 @aduss its views with PPC.

Recommendation 7- The Chairmen's Committee should be invited tosmter the
Electoral Commission’s subsidiary recommendatioregiislative scrutiny and repoyt
its views to the PPC.
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1. CONTEXT

Together, the States and the Council of Ministeessasmall local government with
national functions to fulfil and, given the ongoiagsence of party politics, with a
need to ensure that the Island community has adedy@portunities to influence
decision making. These duties have been at thérdoteof our thinking during our

review of the ministerial system.

Our review is the 3rd commissioned since the adeémninisterial government in
December 2005. We commenced work some 11 yearsthéieStates were invited to
endorse the Policy and Resources Committee’s pabpasministerial government as
set out in P.122/2001. The report accompanying 2220D1 gave the States the
following assurance —

“...the ministerial system... will not detract frothe power of the States
Assembly, and the function of the Assembly asstaed’s seat of government
will remain paramount. The States would continue b the Island’s
legislature, and general policies would be approwgdthe Assembly as they
are now. The Assembly would also continue to thkeset major executive
decisions that do not fall within States-approvealigies. Examples are
decisions to adopt the capital and revenue exparaltiudgets, to build a new
school or hospital, or to create a Territorial Arrgnit.”*

This was essentially the same message as thatiroeohtian the Clothier report of the
previous year — that the ministerial system wouwlt Iead to the abandonment of the
long-established tradition of consensus government independent politicians.
Adoption of P.122/2001 then triggered a 4 year mogne of machinery of
government reform.

It took only 12 months for the States to put inceléheir first review of the ministerial
system, which resulted in a series of incrememfthements being made. The second
review in 2010 culminated in the development Bf120/2010 (‘Machinery of
Government: Establishment of Ministerial Boards &eVised System of Scrutiny’).
P.120/2010 was produced by a working group comgrife-

Connétable J. Gallichan of St. Mary:  Chairman effmivileges and
Procedures Committee (working group

chairman);

Deputy C.H. Egré of St. Peter: Vice-Chairman of RIP@ Chairman
of the States Business Organisation
Sub-Group;

Senator T.A. Le Sueur: Chief Minister;

Senator A. Breckon: Proposer of P.70/2010;

Deputy T.A. Vallois of St. Saviour:  Chairman, SimytCode of Practice
Review Working Party.

1 Paragraphs 6.1 and 6.4 of the report accompamih2p/2001
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It set out rather more radical proposals, the maiggtificant being the establishment of
ministerial boards and a restructuring of Scrutihy.some, the proposition reflected a
concern that the system was not operating quitdaas been envisaged in 2001.
P.120/2010 suggested —

‘... that many members of the Assembly currentty‘éxcluded” and many
talents were being wasted as a result of this ei@tuwhich could, in turn,
lead to negative confrontation taking place.’

In the event, the proposition was amended and thiiémately, rejected by margin of

7 votes. As to why P.120/2010 failed, a review afhblard reveals 3 broad schools of
thinking among the States Members of the day. Seere fundamentally opposed
and questioned whether P.120 was effectively adiragaa return to committee
government (which had not been the intention). Btleeuld accept the diagnosis but
not the solution on offer. Within this group weh®se who expressed concern that the
ministerial boards would blur the distinction beemehe executive and non-executive
arms of government and cloud the role of scrutinthe point that its future would be
in doubt. Of the minority who voted in favour, seleexpressed a wish to see more
detail before they would fully commit to the model.

More recently, the Council of Ministers proposedwaolesale review in 2011
(P.76/2011 refers), although that proposition wahdvawn prior to debate due to a
build-up of public business.

A further machinery of government proposition lodd®sy Deputy G.C.L. Baudains o
St. Clement in November 2011 (Machinery of Govemineeview by Privileges and
Procedures Committee (P.187/2011)) offered the ilBges and Procedures
Committee a chance to take the pulse of the needpnstituted States Assembly
before it too was withdrawn. It led PPC to estdblise Machinery of Government
Review Sub-Committee, the membership and terms etéreance of which are
reproduced afppendix 1.

What follows are our initial conclusions regarditige effectiveness of the existing
system and a series of recommendations to bringtdbaher improvement. These
have been arrived at following completion of thegramme of work outlined at
Appendix 2.
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2. WHERE ARE WE NOW?

The ministerial system has now been in operatiosdme 7 years which, in our view,
is ample time for the system to have bedded infandoth the positives and negatives
to be identified.

Ministerial government does seem to have had pesibnsequences. A significant
number of those we have interviewed remember ti@tStates and the public were
promised‘better decisions quickérin this regard, a narrow majority of Members
share the view that this promise has been delivieradme extent, if not in full. High-
level focus on strategic policy is thought to hawgroved and the capacity of the
executive to get things done is believed to hazeemsed markedly (although this is
not a unanimous view). The system is also descrdsedeing better suited to the
development of Jersey’s international identity artkrnal relations generally.

Our evidence nevertheless indicates that both thierity of those who support the
ministerial system and those who remain to be fallgvinced of its benefits have an
appetite for further reform. Both groups cite acheeaddress —

1) blurred lines of accountability, and
(2) a prevailing silo mentality.

Opinions nevertheless begin to diverge on otheraspof the present system.
Advocates of ministerial government describe a veatelown and insufficiently

balanced system created following changes madbeemtiginal proposals between
2002 and 2005Sceptics cite a more adversarial and ill-informéatés Assembly and
argue that these symptoms show the system is ndtimgoas it should be. The
comments from both have led us to provisionallyntdg 4 further issues with

ministerial government —

3) insufficient inclusivity,
(4) insufficient use of States Members’ talentd arpertise,
(5) ineffective lines of communication, and

(6) a civil service that potentially wields too afiupower.

Our citing of the latter 4 issues is provisionatdese we note that they mean quite
different things to different people. For examgeme describe insufficient inclusivity
as too much power and too many policy decisionagheiade by too few Members.
Others cite a tendency for Ministers and executigpartments to be too insular in
their approach to information sharing. Several Meralperceive that the act of giving
offices to Ministers within their respective depaents has isolated them from their
peers in the Assembly and helped the departmefdagture’ all but the stronger-
willed Ministers. There are also Members who ththkir peers could take more
advantage of offers to meet with Ministers and jgellic servants.

None of the above issues are particularly new e@ehdreproduced below are just a
few of the Clothier Panel’s related observationthatturn of the century —
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‘4.2.2 ... despite the much vaunted democracy m3ede policy tends to
come not from the elected representative but flercivil servants...’

‘4.2.4 ... Each Committee is a virtual law untcelfs with no obligation to
ensure that its decisions are consistent with acgahlready agreed
upon by the States...’

‘4.4 ... There remains, therefore, an incoherentgadvernment which is
the cause of many of the problems which were hieagglidence...’

‘5.19 ... members ... are so divided amongst thesehat they have
difficulty in arriving at and maintaining any dems... for many years
there has in reality been government by a small bemof States
Members’

There are a number of possible conclusions thatbsamrawn from this state of
affairs. For example, it is conceivable that theotller Panel's definition of the
problem was wide of the mark. Another possibilitpuld be that the Clothier Panel
was correct and that these problems have persisteduse the implementation of
ministerial government was not quite as Clothieoreamended.

Recognising that the problems with the existingteaysare far more complex than

they might initially appear, we plan to conducttlar research before making a
second series of substantive recommendations tessithe more structural issues we
have found. The fact that a referendum on the iatieh of the States is being held

on 24th April, and that the referendum may haveaomimpact on the scope for

machinery of government reform, has further comethas of the need to pause for
thought. We nevertheless believe that some impremsncan and should be made
with in short order, and irrespective of the refiehegm outcome. We therefore set out
below our thoughts on some key principles for nefoand we set out our first

6 recommendations that are intended to furtheretkey principles.
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3. KEY PRINCIPLES FOR REFORM

At an early stage of this review we agreed that @mnges to the Island’s system of
government must maintain, and ideally enhancefalfmving —

accountability,

corporate governance

objectivity,

prudence,

transparency, and

consensus government by independent members.

Each of the above should, we believe, be delivembist upholding the public
interest.

The question of how to take our key principles fargv has been informed by the
results of our own research, by feedback receiwgihg our programme of interviews
with 48 States Members and senior officers, andthgy submissions we received
during an 8 week public consultation in the sumofe2012.

We have been mindful of developments in this aredodth the political and the
corporate world over the last 20 years. Enactmémiieo UK Localism Act 2011 has
brought changes to local authority governance. is¢weuncils have reverted, or are
in the process of reverting to committee governnaerttybrid systems. Our thoughts
on accountability and corporate governance hawelssn informed by developments
in the corporate world. We have considered thenegfients to the role non-executive
directors that were prompted by the Higgs reviewiicWw reported to the UK
government in 2003. This research has led us tstigmethe role that politicians
outside the executive play in —

constructively challenging and contributing to thevelopment of strategy;

scrutinising the performance of management in mgetigreed goals and
objectives and monitor the reporting of performance

satisfying themselves that financial informatiorm¢surate, and

establishing that financial controls and systemdsédf management are robust
and defensible.
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4. WHAT MIGHT REFORM LOOK LIKE?

Our evidence tells us that incremental refineméth® present system is the preferred
way forward.

Although the existing version of ministerial goverent does not seem to have been
an unqualified success, we sense little appetita fieeturn to the committee system.
Committee government is described by a good numb#rose who have experienced

it as being ponderous, administratively frustratilagking co-ordination and beset by

a strong silo mentality. Moreover, the inclusivenas the committee system is

thought by a number of those having experienceallibve been somewhat illusory in

practice, with committee presidents being far masare and in control of goings-on

than their committee colleagues.

It would nevertheless be right to acknowledge tbsitijve feedback on the committee
system we received. A number of knowledgeable w&es recall that committee
government achieved notable successes with cragsecpolicy, while Members that
served on several committees at a time recall bketter informed at the strategic
level and consequently being well placed to coatabto policy development. We
have heard also that the system improved marketdnwhe number of committees
was reduced in the period 2002 — 2005. Some witisessggested that the advent of
modern communication technologies, if implementedextly, could have given the
committee system a new lease of life.

Our initial tranche of recommendations nonetheteflects the desire for incremental
refinement and is designed to build momentum is tegard.

Transparency of Policy Development

Modern democracy has perhaps inevitably become moreplex, reflecting the

increasing complexity of modern life. We thereferaleavoured to fully map out and
understand the individual workings of our currepstem before we contemplated
making any changes to it. We therefore feel we khplace on record the surprising
level of difficulty we experienced in establishitige full extent of the policy and

decision-making processes that now exist.

The committee system may be long gone but the psoo€ policy formulation and
review under ministerial government is frequentlginty delegated to dedicated
advisory or oversight groups with several Statesnllers among their number. This
can be a logical way to proceed and, although weaseeed to examine in more detail
how policy development beneath the Council of Maris is progressed and how all
Members can contribute constructively to that psscave see no fundamental reason
why such groups should not continue to exist; thatas long as their existence is
transparent, their remit is unambiguous and remppiines are clear. What we have
discovered, however, is a distinct lack of clarggarding the existence of advisory
and oversight groups, who sits on them, what tieems of reference are and to whom
they report. In many cases it is difficult or evenpossible for a member of the public
to establish which groups are doing what. In onevery cases it seems that the
existence of a particular group is not widely knowside the States of Jersey either.
One or 2 are acknowledged in the Part A minutethefCouncil of Ministers or are
referenced in a published Ministerial Decisionvamnw.gov.je In other cases, records
seem rather scarce.
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A written question to the Chief Minister tabledtlre States on 9th October 2012 by
Deputy J.A.N. Le Fondré of St.Lawrence revealeé #xistence of well over
100 groups with a primarily officer-based membegrshibut on which one or more
politicians may sit— that influence policy deveimgnt or the workings of a
department. Subsequent enquiries with the Chiefdtiris Department confirmed the
existence of a further series of advisory or ogisgroups with a primarily political
membership. These include (in no particular ordesignificance) —

the 2013 Bus Operator Contract Political Steeridgigory Group
the Children’s Policy Group

the Vulnerable Adults Policy Group

the Housing Transformation Steering Group

the Regeneration Steering Group

the Health and Social Services Redesign Minist€iadrsight Group
the Public Sector Reform Political Steering Group

the Energy Policy Steering Group.

We suspect that the list we have been given issrbaustive and that several other
politically led groups, including an affordable Ismg policy group, may exist. This

lack of transparency does not seem to be at ahiitnal but is, in our view, less than
justifiable. We think that all States Members antportantly, the public, have a right

to know to whom their Ministers and the Council asvhole have delegated key
policy development work.

Of the advisory and oversight groups we were ablédéntify, we found that the
reporting lines of these groups were sometimesrathgue. Some groups are clearly
concerned with development of high-level crossiagtpolicy, which we believe is
the domain of the Council of Ministers as per Aeit8(2)(b) of the States of Jersey
Law 2005 — but we were left unclear as to whether @ouncil or the Minister had
formed them and who they reported back to.

Our view is that groups working on cross-cuttingliggo should be formally
commissioned by and accountable to the Councilclvhiill necessarily need to
determine at least their outline terms of referel¢bere Ministers are commissioning
a group to deal with policy matters within theirroywortfolios, that decision should be
recorded and made public by way of a formal MiniateDecision.

—

Recommendation 1= Advisory or oversight groups formed to progresse
development or revision of policy falling withinéhremit of 2 or more Minister
should be constituted by the Council of Ministength a commensurate decision
being recorded in the Part A (open) minutes of@bancil wherever possible.

[72)
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Recommendation 2- A decision of an individual Minister to form amhdsory or
oversight group to assist with the developmentesrsion of policy within his or her
remit should —

(a) be recorded by way of a formal and public Menisl Decision, and
(b) that Ministerial Decision should record at ket® outline terms of referenc

the membership and anticipated duration of eachpgend, where relevan
the budget allocated to the group to complete dekw

~ O

Recommendation 3- The Council of Ministers should be required tblgsh, and tg
keep updated, a collated list of all advisory amdrsight groups formed to progress
the development or revision of policy.

Appointment and Dismissal of Ministers

Based on the strength of feedback received, theermus is that the Chief Minister
should be empowered to remove a Minister whoseopeence is unsatisfactory or
whose conduct falls markedly below the standardseeted. As for whether a
dismissed Minister should be permitted to standrafya the same role immediately,
there seems to be a consensus that he or she sfwalie so to do. Such an election
would allow the States to pass judgment on theiraigdecision to dismiss. We
acknowledge that a decision of the States to reapfie dismissed Minister might be
tantamount to a vote of no confidence in the Cdunci

As to whether the Chief Minister should also benfited to appoint and reshuffle his
or her Council, our evidence tells us that the éStatre not ready to grant a Chief
Minister that level of autonomy. On the one han@heef Minister with the power to
hire could be said to carry the corresponding rasibdity for ensuring that the team
performs — knowing full well that the States coplagrsue a vote of no confidence in
him or her if the standards of the team slippedthbt sense, lines of accountability
become clear and plain. The balance of feedbackrtieless indicates a prevailing
concern that the present electoral system andlibenae of political parties make it
difficult for the Chief Minister to demonstrate thiéneir mandate has been directly
tested at the ballot box. Ultimate accountabildyhe public is, therefore, in doubt.

Recommendation 4- PPC should lodg&au Greffe’ an amendment to the States|of
Jersey Law 2005 that, if adopted, would empower @héf Minister to dismiss a
Minister.
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Collective Responsibility

We acknowledge that we detected strong feelingghisnissue, both for and against,
and that we propose to do further work on thisadggfore making a recommendation.

The Sub-Committee has thought long and hard alaiigsue and has had plenty of
comment upon it. First, however, it is perhaps tvadflecting on what collective
responsibility means.

A UK House of Commons research paper of 2004 refier8 core principles of
collective responsibility, as follows —

“I) the confidence principle: a government can amgnain in office for
so long as it retains the confidence of the Houk&Commons, a
confidence which can be assumed unless and uatiepr otherwise
by a confidence vote.

i) the unanimity principle: perhaps the most imiamt practical aspect
is that all members of the government speak and tagether in
Parliament, save in situations where the Prime Btmi and Cabinet
themselves make an exception such as a free vaie ‘agreement to
differ’.

iii) the confidentiality principle: this recognisethat unanimity, as a
universally applicable situation, is a constitutarfiction, but one
which must be maintained, and is said to allow Kraministerial
discussion within Cabinet and Governmént.

To some, the notion of ministerial government withaollective responsibility is
utterly counter-intuitive. Others suggest that g the above principles in the
Jersey context could undermine the Island’s trawlitif independent politics.

Although we are not yet in a position to make aird@gfe recommendation on
collective responsibility, we are already somewdwatcerned that its application at the
Council table may prove unworkable in any eventesslevery Minister has been
afforded a meaningful opportunity to express toirttelleagues any informed
concerns they might have regarding emerging lepsiar policy. This would not be
a concern were it not for the fact that our in\gegtibns into the process of policy
formulation have indicated us to conclude that sqokcy development work may
have had rather limited input from the Council ahidters in recent years.

For collective responsibility to work, we believeat the Council would need a robust
‘no surprises’ policy that kept Ministerial collasgs apprised of ongoing work
programmes across each other’'s portfolios. Whileumber of Ministers and their

departments are reportedly getting better at keeplireir corresponding Scrutiny

Panels briefed, we have heard that the mechanismptace for information sharing

across the Council of Ministers table may be lascassful. We are told that this
issue is sometimes exacerbated by complex agemuErgpheing made available to
Ministers less than 24 hours before the commencemmiea Council meeting. We

wonder how a Minister will feel if collective respsibility results in a Minister being

all but required to endorse a major policy mattet only 24 hours before he or she
genuinely knew very little about.
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The Silo Mentality

We plan to make recommendations on this matter wecbave finalised our thinking
on the application of collective responsibility. €k is nevertheless one
straightforward recommendation that we feel ablmé&ke immediately. In the section
above, we highlight our concern that informatioow$ at the Council of Ministers
table are possibly in need of improvement. To tast lof our knowledge, the Council
does not have on its agendas a standing update ausmyg the work programmes of
individual Ministers. We suspect that such an iteonld be compiled with minimal

additional effort and added to agendas for notinky,owith the caveat that Ministers
would be better placed to ask questions at the €ibtable if slippage on a key policy
proposal became evident or if the scope for immdcone Minister's new policy

proposal was perceived to risk generating advenpadt on the portfolio of another.

Recommendation 5- The Council of Ministers should have as a stagdtiem on itg
agendas a documented summary update on the wogkapnmes of each individua
Minister.

Inclusivity
Paragraph 4.15 of the Clothier report advocated —

“...an Assembly in which a clear majority of mentbere not holders of
executive office but are numerous enough to comstia number of bodies
sufficiently detached from the business of goveminte provide an

independent scrutiny.”

Its rationale for this recommendation was set autparagraphs 7.4 and 8.11, as
follows —

“Those members who would carry out the scrutinycfiom could then be said
to be truly independent, because they would no¢ lagparticular stake in any
one aspect of the executive. It is also proposatitttvose who are not involved
in the executive should be in the majority.”

“The notion that the legislature, the executive ahd judiciary are three

separate estates in any constitution is intelleltyusatisfying but practically

inaccurate ... What evolved in almost all democratountries, however,

including for all practical purposes the United Iguom, was a fusion of the
executive and legislative powers in membership ohtional assembly, but
with an independent judiciary. In the assembly sbeld office and some did
not. What we believe to be essential is that tsbmild be some form of audit
of the former by the latter, whether a party syséxists or not, and that on no
account should a majority of the members hold ekezoffice.”
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This later became known as the Troy rule in redimmiof a successful amendment,
brought by the then Deputy P.N. Troy of St. Bre|atiethe primary machinery of
government reform proposition P.122/2001. That ainent prescribed a 10%
difference in numbers between the executive andisgrfunctions.

Our interviews with States Members and senior efficidentified a significant
minority who sense that the Troy rule is causingranproblems than it solves,
primarily because it is thought to stand in the waygreater inclusivity in the
decision-making process. The majority tend, however align themselves more
closely to the Clothier Panel's view. They perceameneed for some degree of
collective responsibility and an executive that trius balanced by independent and
effective scrutiny. They acknowledge also that amisterial executive working in
accordance with collective responsibility would ibyplication create a strong block
vote in the Assembly. In the continued absenceatitigal parties with a mandate
tested at the ballot box, the majority think thiaere is still a place for minority
government in 2013. We agree.

Recommendation 6 -Minority government must be retained in the ongaabsence
of political parties and irrespective of the outeof the forthcoming referendum o¢n
the constitution of the States Assembly.

Utilising Members Better

Our consideration of Member utilisation has conart on 3 areas in particular: the
role of Assistant Ministers; the relative successhe scrutiny function and, thirdly,
the question of legislative scrutiny.

Turning first to the role of Assistant Ministers,ewnote that Clothier envisaged
Ministers and their Assistant Ministers working s#ty together as a team.
Paragraph 5.2 of the Clothier Panel’s report states

“We further recommend that the political directioheach department should
be the responsibility of a Minister and one or tether members. These small
teams should work together to produce policiegHeir Departments”.

This vision of team-working appears to have begriemented in different ways from
department to department. In fact, our feedbaclcatds that the role of an Assistant
Minister is unclear, inconsistent and, in some satess than meaningful. Whereas
some substitute for their Minister during periodsiosence and some have substantial
powers delegated to them, the role of others apgedse confined to that of a stand-
in at public functions and a sounding-board rolespecific topics only.

We have yet to finalise our thinking on the questd the Assistant Minister role, not
least because of the forthcoming referendum onctimstitution of the States. That
referendum raises the prospect of a 42 member Adgemhich may well affect our

scope to make recommendations. Our provisional viswever, is that if the role of
Assistant Minister remains, it should be more cstesit across ministerial portfolios
and become a more important and intensive positian, in some cases, it currently
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is. What we mean by that is that we see scopeivorggMembers more opportunities
to shadow a more experienced colleague. We caa sage for amending the States of
Jersey Law 2005 to make Assistant Ministers thauweport of call for an executive
decision and the automatic choice to represent tegiartment whenever the Minister
is out of the Island or otherwise indisposed. Hjnalve wonder whether Assistant
Ministers could make a greater contribution to thevelopment of cross-cutting

policy.

We turn next to the question whether the scrutumycfion as it currently stands is
proving to be a good use of Members’ time. Scruting the PAC were a major topic
of comment during the course of the Sub-Committégarview programme and its
preliminary public consultation this summer.

The PAC is highly regarded and its recommendatiarsy significant weight. We
concur with that view and see no reason for change.

In the case of Scrutiny, we have 3 observationmaie at this stage. First, we are
convinced that an independent and effective sgrdtinction must exist in order for
ministerial government to work properly. Secondiye have been persuaded that
Scrutiny showed some notable signs of improvemarnindg 2012 in both its working
practices and in the quality of its output. Thirdlye have received a number of
thoughts on how Scrutiny’s output and, ultimateiys influence might improve
further.

Common themes included —

that Scrutiny’s methodologies and resources neszlgewing with the aim of
ensuring that it can work quickly enough to influeremerging policy;

that Scrutiny’s access to information should be itaoad in order to establish
whether shortfalls in the quality of public sectecords management or other
related issues were affecting its ability to fuanteffectively, and

that Scrutiny could become still more effectivét ifoncentrated on following
up key recommendations in its reports (a subjeat the Sub-Committee
acknowledges is already being actively tackled Hye tChairmen's
Committee).

Our analysis of those issues has led us to considether a variation of the
Ministerial Boards model proposed in P.120/2010hhfe the answer. We envisaged
a series of Boards with Members supporting the #tami by fulfilling a role akin to
that of a non-executive director. The intendedItesauld be some real-time scrutiny
of lower level emerging policy and an additionagjgee of inclusion, leaving Scrutiny
free to concentrate its resources on the majorseroing policy issues of the
moment. We acknowledge, however, the risk that arribg of roles might
compromise the Scrutiny function. There is alsonbked to consider the potentially
significant reduction in the number of States Meraltbat could conceivably result
from the forthcoming referendum. On balance, weeptdhat the jury is out on
Ministerial Boards. We therefore propose to givelfer thought to this issue once the
outcome of the referendum is known.
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We conclude this section by addressing the issuegi$lative scrutiny. When this
issue was raised during our programme of intervjetwsas suggested that the States
had a tendency to pass some lengthy, complex ahdital pieces of legislation with
comparatively minimal debate. Examples given inetlitimited liability partnerships
and intellectual property legislation. The ElectdCammission has since laid out its
case for a dedicated review body to consider #¥8a. Although we are inclined to
agree that the States would benefit from takingagientonsidered look at emerging
draft legislation, we are not yet clear that dedidareview body is needed. We also
remain to be convinced that a second chamber wedet® deliver the requisite degree
of legislative scrutiny.

Recommendation 7 —The Chairmen's Committee should be invited to iclemsthe
Electoral Commission's subsidiary recommendatiotegislative scrutiny and repoyt
its views to the PPC.

Communication

Earlier in our report we acknowledged that commaitide was a provisional cause for
concern. Ineffective communication is suspectedrefating ‘long chain’ decision-
making, increasing cost, inertia and even a degfeeispicion between the executive
and non-executive Members.

States Members in the ministerial system seem togdegating in relative isolation
compared with their predecessors in the commitysées, and in a system that is
inevitably more confrontational than that whichstad before 2006. One respondent
to the preliminary consultation described the cottgai system asconvivial'. While
that may perhaps be stretching the definition ofvogal a little, it is probably true to
say that the committee system required varied grooipStates Members to get
together regularly to discuss politics, policiesdan share knowledge. Ministerial
government has tended to operate with smaller assl Varied groups of Members.
Aggravating this position is the fact that Membee£commodation is somewhat
limited in comparison with that available in otharisdictions (such as the Isle of
Man) and that even the communal lunch for MemberStates days, which brought
executive and non-executive members together, Rn lwithdrawn. The Sub-
Committee notes that the PPC has an ongoing fasilittview. It hopes that the
outcome of this work will have a positive impact States Member interaction. In the
intervening period, we acknowledge that we haveemvaork to do in this area before
we can make substantive recommendations.
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5. CONCLUSION AND NEXT STEPS

Our initial recommendations described above aregded to deliver some initial
improvements to accountability in the ministerigbtem and to promote open and
collaborative working. We will be in a position¢omplete our work and make further
recommendations following the referendum on 24thl&913.
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APPENDIX 1

Membership and terms of reference

The Machinery of Government Review Sub-Committespisstituted as follows —
Deputy M. Tadier of St. Brelade, Chairman
Senator A.J.H. Maclean
Connétable L. Norman of St. Clement
Deputy J.A.N. Le Fondré of St. Lawrence
Deputy T.A. Vallois of St. Saviour
Deputy G.C.L. Baudains of St. Clement

Deputy J.H. Young of St. Brelade.

Its detailed terms of reference are as follows —

AIM
To undertake a diagnostic review of the machinéiyowernment so as to identify any
issues arising and to make recommendations forangonent.
OBJECTIVES
To analyse the machinery of government in Jersey
To identify any problems with the current machinefygovernment

To agree a series of findings and recommendationgespect of the
machinery of government

To present a report and recommendations to PPC

DELIVERABLES

A report to PPC that sets out the Sub-Committaatdirigs in respect of the issues to
be addressed. This report should define any prableith the current machinery of
government and should also contain recommendationsesolve any identified
problems with the current machinery of government.
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SCOPE

Included

Consideration of the extent to which the currelttcaition of roles and responsibilities
ensures that —

plans and policies are developed in the most éffeahanner to meet the
needs of the Island and to ensure the deliverynidfed solutions across all
departments;

States members have the opportunity to be engagethd process of
government;

All parts of the States and related contracts ag@rasations are subject to
appropriate accountability to States members arel ghblic; including
consideration of the effectiveness of Scrutinyhiss tole.

The review will therefore consider —

the roles of the Council of Ministers; the Chiefriéiter; Ministers and the
States Employment Board;

the relationship between the ministerial structueesl the civil service
structures in relation to policy development, inmpémtation and operational
management;

the roles and responsibilities of the Chief Exa@jtiTreasurer of the States;
chief officers and the Corporate Management Board;

the roles and responsibilities of Assistant Mimsteincluding whether
Ministers should also be allowed to be appointedssistant Ministers (and

vice versa) and whether Assistant Ministers shdugd able to serve on
Scrutiny Panels;

how each of the aforementioned parties should He e account for
performance in the most effective and transparemnar;

how Scrutiny and the Public Accounts Committee danbst effectively hold
the executive to account; and

whether current ministerial portfolios and departteeremain appropriate or
whether there is an alternative structure whichl| wdeliver greater
effectiveness and value for money.

Excluded

matters in relation to the efficient use of resesrto achieve value for money;

the maintenance of standards of performance thdugimcial management
and forms of governance;

consideration of the accounting officer structure.
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APPENDIX 2
Methodology

The Sub-Committee adopted a phased approach twaitk. Phase 1 involved a
desktop study of the functions performed by dentacrgovernments. Preparatory
work included —

(1) a review of related propositions lodg&di Greffe’ since December
2005;

(i) consideration of the systems of governmenoperation in Guernsey
and the Isle of Man;

(iii) consideration of written submissions madethe Sub-Committee by
individual members of the Sub-Committee;

(iv) revisiting the debate on the draft States efsdy Law 2005
(P.124/2004) and the various amendments to the;same

(V) a considered review of Part 4 of the Statedeo$ey Law 2005;

(vi) a review of minutes of the then Policy and &eses Committee
concerning the Machinery of Government Reform progne; and

(vii)  consideration of a report concerning the @ben of Scrutiny.

In Phase 2, the Sub-Committee resolved to identifjch elements of the existing
system in Jersey were working well, which elemeetpuired improvement, and to
make recommendations accordingly. It was thouglit tihose persons working
directly within Jersey’s relatively unique systefgovernment were inherently best
placed to comment on its efficiency and effectigmeOn that basis, the Sub-
Committee interviewed some 48 States Members amgorsefficers, obtaining
feedback on a range of issues highlighted in tieep®’ section of its detailed terms of
reference (seeAppendix 1). The 48 persons interviewed included 8 Senators,
7 Connétables and 19 Deputies. This work was sopgieed by a preliminary public
consultation during August and September, whidtitetl 5 thoughtful responses.

The Sub-Committee was mindful that elements dfeitsis of reference might cause it
to explore matters that were also within the reofithe States of Jersey Electoral
Commission. Cross-cutting issues arguably incluthednumber of States Members
needed for effective democratic government and kdrethe existing unicameral
legislature was sufficient to deliver effective igtive scrutiny. It was the Sub-
Committee’s considered view that the best way afagming the questiofhow many
States Members are needed®uld be to devise the suitable structure for gonemt

in Jersey first. Having devised the system, it wogthen be a comparatively
straightforward matter to calculate the minimum bemof States Members needed
for the system to operate as intended.

The Sub-Committee produced a draft interim reporiNovember 2012. This was
initially considered by the PPC on 14th Novembet2@nd was referred to Scrutiny
Panels and the Public Accounts Committee for comim&hese comments were
reflected in a revised interim report, which wassidered by the PPC on 14th March
2013.
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